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PREFACE. 


In  conformity  with  the  interpretation  generally  placed  upon 
the  acts  regulating  the  manner  of  reporting  the  decisions  of  the 
Supreme  Court,  in  force  prior  to  the  last  session  of  the  General 
Assembly,  my  predecessors  considered  themselves  hound  to  pub- 
lish a  report  of  every  case  determined  by  the  court.  Under  a 
system  of  jurisprudence  which  allows  an  appeal  to  the  Supreme 
Court,  in  every  civil  case  in  which  the  amount  in  dispute  exceeds 
a  small  sum,  at  the  discretion  of  the  party,  and  on  questions  of  fact 
as  well  as  of  law,  the  publication  of  every  decision  necessarily 
led  to  the  rapid  and  expensive  accumulation  of  volume  upon  vo- 
lume, increasing  in  a  ratio  proportioned  to  the  augmentation  of  the 
population  and  business  of  the  country,  and  to  the  consequent  multi- 
plication of  its  laws.  The  continuance  of  this  practice  is  to  be 
deprecated,  not  only  as  entailing  a  heavy  annual  expense  upon  the 
state  and  the  profession,  but,  in  as  much  as  a  large  proportion  of 
every  volume  must  unavoidably  consist  of  matter  of  little  or  no 
value,  as  calculated  to  diminish  the  usefulness  of  the  reports  of  the 
really  important  cases,  by  burying  them  in  a  mass  of  unprofitable 
matter,  rendering  them  at  once  more  expensive  to  be  purchased, 
and  more  inconvenient  for  use  when  obtained. 

The  publication  of  the  five  last  volumes  of  the  Louisiana  Re- 
ports within  the  short  space  of  fourteen  months,*  drew  the  attention 
of  the  Legislature  to  this  subject,  and  probably  led  to  the  insertion 
of  a  clause  in  an  act  passed  at  its  last  session,  investing  the  judges 
of  that  court  with  the  power  of  omitting  certain  classes  of  cases 
of  no  value  to  the  profession  or  to  the  public.  The  third  section  of 
that  act  (of  the  26th  March,  1842,)  provides,  "  that  it  shall  be  the 
duty  of  the  judges  of  the  Supreme  Court,  whenever  they  pro- 
nounce an  opinion  in  any  case,  to  determine  at  the  same  time 
whether  the  same  shall  be  reported ;  provided,  that  every  case  in 
which  an'  opinion  is  pronounced  shall  be  ordered  to  be  reported, 

*  The  ISUiTolnme  was  published,  in  Jauuaiy,  1841 ;  the  19th,  in  March,  1842^ 
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except  cases  in  which  damages  shall  be  awarded  for  frivolous 
appeals,  or  cases  turning  exclusively  upon  questions  of  fact." 
This  section  also  makes  it  the  duty  of  the  judge  who  delivers  the 
opinion  of  the  court,  whenever  a  case  is  ordered  to  be  reported, 
'*  to  endorse  such  order  thereupon ;  and  whenever  the  judges  de- 
cide that  a  case  shall  not  be  reported,  to  endorse  thereon  the 
reason  of  such  determination,  as  that  the  case  was  a  frivolous  ap- 
peal, or  turned  exclusively  upon  questions  of  fact."  A  further 
proviso, declares,  "that  whenever  a  decree  is  rendered,  either  party 
shall  always  have  the  right  to  require  that  the  case  be  reported,  if 
he  deem  proper." 

This  provision,  though  restricting  the  discretion  of  the  court 
more  than  was  compatible  with  a  thorough  reformation  of  the  evils 
of  the  old  plan  of  reporting,  empowered  it  to  discard  two  classes  of 
cases  manifestly  of  no  value ;  and  on  assuming  the  duties  of  my 
appointment,  I  transmitted  a  copy  of  the  act  to  the  judges  of  the 
Supreme  Court,  with  a  request  that  they  would  instruct  me  what 
course  I  should  pursue,  in  regard  to  the  publication  of  the  cases  in 
which  opinions  had  already  been  delivered,  but  which  had  not 
been  embraced  in  the  last  volume  of  the  Reports,  including  more 
than  seventy  decided  at  Alexandria,  in  October,  1841,  and  all  of 
those  determined  in  New  Orleans,  from  the  meeting  of  the  court  in 
November,  to  the  last  of  March,  when  the  19th  volume  of  the 
Louisiana  Reports  was  issued  from  the  press,  and  inviting  their 
attention  to  the  provision  making  it  the  duty  of  the  judge  in  de- 
livering the  opinion  of  the  court  in  any  case,  to  endorse  thereon 
whether  it  should  be  reported  or  not.  To  this  communication,  I 
received  the  following  reply : 

SuPRBMB  Court  Room, 
New  Orleans,  April  19M,  1842. 
Sib, 

We  have  the  honor  to  acknowledge  the  receipt  of  your 
note,  inclosing  a  copy  of  the  act  of  the  Legislature,  lately  promul- 
gated, relative  to  the  pul)Hcation  of  the  decisions  of  the  Supreme 
Court,  and  calling  our  attention  to  the  section  which  relates  to  the 
determination  of  what  cases  shall  or  shall  not  be  reported. 

The  third  section  of  the  act  declares,  that  •*  when  a  decree  is  ren- 
dered, either  party  shall  always  have  a  right  to  requite  that  the  case 
be  reported,  if  he  deem  proper."  It  is  true  that  other  parts  of  the  act 
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reqaire  the  judges  to  designate  what  cases  may  be  omitted  from  the. 
Reports ;  but  if  soch  directions  may  bo  disregarded,  at  the  will  of 
either  party,  it  is  clear  that  the  daty  thus  imposed  on  us,  is  not  a 
judicial  one,  fot  if  it  were,  our  determination  would,  necessarily,  be 
final. 

Out  wish  is  that  publicity  should  be  giren,  as  soon  as  possible,  to 
all  the  decisions  rendered  by  us ;  and  if  any  are  to  be  omitted  in 
the  Reports,  we  cannot  consent  to  their  being  suppi'essed  by  any 
Older  of  ours.  The  omission  must  depend  upon  the  consent  of 
parties. 

We  hare  the  honor  to  be, 

Very  respectfully, 

Your  ob't  servt's  , 

F.  X.  MARTIN, 
H.  A.  BULLARD, 
A.  MORPFIY, 
R.  GARLAND^ 
M.  M.  Robinson,  Esq, 
Seporier. 

Without  presuming  to  pronounce  any  opinion  as  to  the  correct- 
ness of  the  reasoning,  by  which  the  court  were  influenced  in  de- 
termining not  to  carry  into  effect  this  provision  of  the  law,  I  cannot 
but  express  my  regret  that  any  circumstance  should  have  led  to  the 
defeat  of  so  useful  an  enactment.  In  the  conclusion  of  their  letter, 
the  judges  of  the  Supreme  Court  say,  that  *  the  omission  of  any 
cases  Bxust  depend  upon  the  consent  of  the  parties.'  The  law  gives 
to  either  party  the  right  to  require  that  a  case  shall  be  reported,  on 
the  ground  of  their  supposed  interest  in  having  the  decision  made 
pubHc ;  but  it  gives  them  no  power  whatever  to  authorize  any  case 
to  be  omitted,  nor  is  any  such  power  conferred  on  the  Reporter ; 
the  court  alone  have  the  right  to  exercise  it.  Under  these  circum- 
stances, I  have  not  f^t  myself  authorized  to  assume  a  power 
not  intended  to  be  entrusted  to  me ;  and  I  have,  consequently, 
published  a  report  of  every  decision  rendered  by  the  court  within 
the  period  embraced  by  the  present  volume,  with  the  exception  of 
the  few  cases  in  which  damages  have  been  awarded  for  frivolous 
appeals,-**a  class  clearly  marked,  and  plainly  intended  to  be 
omitted. 

As  the  interest  of  the  Reporter,  so  far  as  mere  pecuniary  pro6t 
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is  to  be  derived  from  his  labors,  would  incline  him  to  desire  the 
publication  of  as  many  volumes  as  possible  in  every  year,  I  hope 
that  I  shall  be  pardoned  for  expressing  an  earnest  wish,  that  the 
next  Legislature  may  invest  the  court  with  the  powers  granted  to  the 
supreme  tribunal,  or  to  the  Reporter,  in  almost  every  other  state  of 
the  Union,  in  none  of  which  it  is  so  much  needed  as  in  this,  of 
excluding  from  the  Reports  cases  of  no  value  to  the  bar  or  to  the 
public.  A  repeal  of  the  entirely  useless  provision,  investing  the 
parties  to  the  suit  with  the  power  of  determining,  in  opposition  to 
the  decision  of  the  Supreme  Court  itself,  whether  a  particular  case 
shall  form  a  part  of  a  publication  designed  for  the  advancement  of 
the  science  of  jurisprudence  ;  and  an  extension  of  the  discretionary 
power  now  conferred  on  the  court,  so  as  to  embrace  among  the 
cases  it  shall  be  authorized  to  omit,  such  as  are  mere  repetitions  of 
well  settled  principles  of  law,  established  by  previous  and  repeated 
decisions,  would  do  much  to  correct  the  evil  so  generally  com- 
plained of.  By  these  means,  the  number  of  cases  required  to  be 
reported  annually,  would  be  greatly  diminished;  the  expense  to 
the  profession,  and  to  the  state,  reduced  in  an  equal  degree;  and  the 
reputation  of  the  Reports  themselves  elevated,  and  their  circulation 
and  usefulness  increased,  both  at  home  and  abroad. 

Some  unwillingness  appears  to  have  been  felt  to  confer  upon  the 
Court  the  power  of  determining  what  portion  of  its  decisions  shall 
form  a  part  of  the  Reports,  from  an  apprehension  that  it  might  be 
abused  for  the  purpose  of  screening  itself  from  the  censure  that  might 
otherwise  attach  to  an  obnoxious  decision.  The  experience  of  other 
states,  proves  the  groundlessness  of  this  apprehension  ;  and  when 
it  is  recollected,  that  here  every  decision  is  required  to  be  pro- 
nounced in  open  court,  that  a  copy  must  be  transmitted  to  the 
court  from  which  the  case  was  brought  up,  that  the  records  of  the 
Supreme  Court  are  always  open  to  the  public,  that  official  co- 
pies of  every  judgment  can  be  obtained  by  any  one  who  chooses 
to  apply  for  them,  and  that  the  parlies  and  their  counsel,  animated 
by  personal  interest,  or  professional  pride,  will  be  ever  ready  to  ex- 
pose any  abuse  calculated  to  injure  them,  it  can  hardly  be  supposed 
that  an  attempt  will  ever  be  made  by  the  court  to  evade  its  respon- 
sibility to  public  opinion,  by  excluding  any  judgment  from  the 
volume  of  puljished  reports,  the  more  particularly,  as  such  an  at- 
tempt would  be  the  surest  means  of  drawing  public  attention  to 
the  case,  and  the  strongest  evidence  of  there  being  something  wrong 
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in  the  decision.  Composed  as  the  Supreme  Court  of  this  state  is 
likely  always  to  be,  it  is  more  probable  that  the  judges  will  be  de- 
sirous of  satisfying  the  public  of  the  severity  of  their  labors,  by 
the  frequent  publication  of  volumes  of  reports,  than  that  tbey  will 
erer  attempt  to  shield  themselves  from  public  animadversion  for  the 
assumption  or  abuse  of  power,  by  withholding  their  opinions  from 
the  Reporter. 

Regarding  the  publication  of  the  decisions  of  the  Supreme  Court 
as  designed  rather  for  the  dissemination  and  preservation  of  a 
knowledge  of  the  jurisprudence  of  the  state,  than  as  a  mere 
register  of  the  litigation  of  individuals,  I  have  prepared  the  reports 
of  the  cases  in  this  volume,  with  the  sole  view  to  its  value  to  the 
profession.  By  omitting  what  was  useless,  and  condensing  wherever 
it  appeared  to  be  judicious,  I  have  been  enabled  to  iuclude  in  the 
present  volume  nearly  as  many  cases  as  were  contained  in  the 
two  last  of  the  Louisiana  Reports.  *  Much  pains  has  been  taken  in 
the  preparation  of  the  notes  prefixed  to  each  case  of  the  points 
determined,  or  principles  of  law  asserted,  or  expounded  in  the  opinion 
of  the  court. 

The  minute  and  accurate  statements  of  the  facts  of  each  case, 
made  by  the  court,  have,  in  most  instances,  left  nothing  to  be  added 
by  the  Reporter ;  but  wherever,  after  a  careful  examination  of  the 
record,  I  have  detected  any  accidental  error  in  the  recital  of  facts  in 
the  opinions  of  the  court,  or  have  had  reason  to  believe  that  a  further 
statement  was  required  to  place  the.  reader  in  possession  of  every 
thing  necessary  to  comprehend  the  full  extent  of  the  decision,  I 
have  either  corrected  such  errors  or  omissions,  or  made  a  statement 
of  my  own.  The  few  instances  in  which  either  has  been  done, 
proves  the  great  accuracy  and  labor  with  which  this  portion  of  the 
duties  of  the  court  has  been  discharged. 

The  laws  heretofore  in  force  contemplated  the  publication  of  the 
points  filed  by  the  counsel,  as  a  means  of  presenting  a  synopsis  of 
the  argument  made  before  the  court ;  but  the  little  attention  which 
has  generally  been  given  by  counsel,  and  particularly  by  those  in 
the  largest  practice,  to  the  preparation  of  the  points  required  to  be 
filed,  renders  them,  in  a  large  majority  of  cases,  almost  useless  in 
the  haivls  of  the  Reporter.  In  many  instances,  it  is  evident  from  the 

*  This  Tolnme  eonttins  844  ease*.  The  l^h  and  19lh  of  the  Loaitumi  Re- 
p<»rts,  tflfether,  84S. 
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opinion  of  the  court,  that  the  argument  has  turned  on  grounds  en- 
tirely difierent  from  those  stated  in  the  poiots ;  in  others,  in  con- 
sequence of  frequent  references  to  the  record,  they  would  be  entirely 
unintelligible  without  the  latter.  In  all  these  cases,  and  in  others 
in  which  the  court  hare  themselres  recapitulated  the  points  made 
in  argument,  or  filed  in  the  record,  I  have  not  attempted  to  report 
what  would  be  necessarily  imperfect,  or  of  no  value  to  the  profes- 
sion. The  notes  of  counsel  have  been  published  only  where  they 
have  appeared  of  value,  either  as  illustrating  the  decision,  or  for 
future  consultation.  Wherever  the  court  have  confirmed  the  posi- 
tions of  counsel,  it  has  been  deemed  unnecessary  to  repeat  in 
the  form  of  arguments  from  the  bar,  what  has,  by  adoption  into  the 
opinion  of  the  court,  become  a  part  of  the  law  as  announced  in  the 
decision. 

In  the  designation  of  the  cases  by  the  names  of  the  parties,  I  have 
occasionally  found  it  necessary,  in  order  to  preserve  any  system,  to 
alter  partly  the  title  under  which  they  were  known  in  the  lower 
court.  In  suits  growing  out  of  the  administration  of  successions, 
the  name  of  the  deceased  has  been  used,  instead  of  classing  as  plain- 
tiff and  defendant  parties  who  really  bear  no  such  relation  to  each 
other. 

By  the  omission  of  the  useless  and  inconvenient  marginal  repeti- 
tion of  the  notes  printed  at  the  head  of  each  case,  the  page  itself 
thas  been  rendered  considerably  larger  than  that  of  former  vo- 
lumes, without  any  loss  to  the  reader.  The  copious  and  accurate 
digest  of  the  whole  contents  of  the  volume,  in  the  form  of  an  index, 
it  is  hoped  will  be  found  of  practical  and  permanent  value. 

In  conclusion,  I  trust  that  the  care  which  has  been  bestowed  on 
the  preparation  of  this  volume  will  be  taken  as  an  earnest  of  my 
desire  to  discharge  the  duties  of  my  appointment  faithfully,  and  to 
ibe  satisfaction  of  the  profession ;  from  whom  I  shall  be  always 
gratified  to  receive  any  suggestions  for  the  improvement  of  future 
volumes.  M.  M.  ROBINSON. 

45  Camp  street.  New  Orleans, 
September,  1842. 
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CASES 

ARGUED  AND   DETERMINED 


SUPREME  COURT  OF  LOUISIANA, 


WESTERN  DISTRICT,  AT  ALEXANDRIA, 
OCTOBER,  1841. 


ttoN.  FRANQOIS  XAVIER  MARTIN. 
Hon.  HENRY  A,  BULLARD. 
How.  ALONZO  MORPHY. 
Hon.  RICE  GARLAND. 


ions  Taylor's  Adm'rs  A,  Osgood  Whittier  s  Curator  v.Richarei         u    r 

107    56S 

S.  Jeffries'  Adm'rs.  1   ir    il 

|ll7    79l| 

Clerk*  of  eonrts  oannot  eertify  anj  thing  done  in  the  proieeatiott  of  a  mit,  othei^ 
wite  than  by  a  oopj  of  the  minutes  or  reeords,  unless  speoiallj  authorized  by- 
law. 

An  eodorsement  by  the  cleric  of  the  oourt  of  probates  on  the  petition  of  an  adminis- 
trator for  the  homologation  of  a  tableau  of  distribution,  that  it  was  advertised  on 

.  a  certain  day,  is  not  sufficient  proof  of  the  publication  of  the  adTertisements  re^ 
quired  by  law. 

Appeal  from  the  Court  of  Probates  for  the  parish  of  Rapides, 
Johmtofif  J. 

Brewer  and  Dunhdr^  for  the  appellants. 

The  opinion  of  the  court  was  delivered  by 

Martin,  J.  This  case  was  remanded  at  the  October  term,  18364 
with  directions  to  the  judge  of  probates  of  the  parish  pf  Rapides  to 
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Pinnell,  Tutor,  et  al.  v,  Scriber,  Adm*r. 


enquire  into  the  right  of  the  appellants  (Taylor  &  Whittier)  to  ap- 
peal. 

The  court  of  probates  has  certified  to  us  that  the  appellants  are 
creditors  of  the  estate  of  R.  S.  Jeffries,  deceased. 

The  appellants  now  show  that  there  is  no  other  evidence  of  the 
publication  of  the  advertisement  required  by  law  giving  notice  of 
the  filing  of  the  tableau  of  distribution  ten  days  before  its  homolo- 
gation,  than  the  mere  endorsement  of  the  clerk  of  probates  on  the 
back  of  the  administrator's  petition,  that  it  was  *^  advertised  the 
first  of  February,  1834." 

This  proof  of  advertising  and  notice  is  evidently  insufficient. 
Clerks  of  courts  cannot  certify  any  thing  that  was  done  in  the  pro- 
secution of  a  suit,  otherwise  than  by  a  copy  of  the  minutes  or 
records  of  the  court,  except  in  cases  in  which  they  are  specially 
authorized,  as  in  certificates  to  the  record  on  appeal,  and  that  the 
record  has  not  been  brought  up  on  the  appeal  in  time,  and  the  like 
cases.    Code  of  Pr.,  arts.  686«  689. 

The  court  of  probates  in  our  opinion  erred  in  homologating  the 
tableau  without  proof  of  the  publication  and  advertisements  re* 
quired  by  law. 

It  is  therefore  ordered  that  the  judgment  of  the  court  of  pro- 
bates be  reversed,  and  that  this  case  be  remanded  for  further 
proceedings  according  to  law.  The  costs  of  the  appeal  to  be  paid 
by  the  estate. 


James  Pinnell,  Tutor,' and  another,  v,  Benna  Scriber,  Adm'r. 

The  ];irOyision  of  the  Code  of  Pniotiee  reqairing  the  testimony  of  vitnessea  befbre 
(he  oourta  of  probate  to  be  taken  in  irrlting,  does  not  give  sach  testimony  a  higher 
eliaraoter  than  other  parol  evidence  reduced  to  writing  in  the  form  of  a  deposition; 
and  can  never  l>e  used  when  the  attendance  of  the  witnesses  can  be  procured. 

Appeal  from  the  Court  of  Probates  for  the  parish  of  Ouachita, 
Lamy,  J. 

Oarrett,  for  the  plaintiffs  and  appellants. 

McGwire,  for  the  appellee. 

BuLLARP,  J.    This  case  was  before  us  on  a  foriner  oceasron. 


OCTOBER,  1841. 


Piooell,  Tator,  et  al.  v.  Seriber,  Adm V. 


and  was  then  remanded  for  a  new  trial,  this  court  having  decided 
upon  a  question  of  commissions  only.     See  12  La.  608. 

The  heir  at  law  has  again  appealed  from  a  judgment  allowing  a 
balance  due  to  the  late  administrator,  whose  account  had  been 
opposed  on  sereral  grounds.  Her  counsel  has  called  our  attention 
to  a  bill  of  exceptions  in  the  record  upon  which  he  relies,  and  from 
which  it  appears,  that  upon  the  new  trial  the  judge  permitted  the 
testimony  taken  on  the  former  trial  to  be  read,  although  opposed 
on  the  ground  that  the  witnesses  were  still  living  in  the  parish,  and 
ought  to  be  re-examined,  and  that  the  trial  being  (/e  novo  all  testimo- 
ny roust  be  introduced  anew;  but  the  court  was  of  opinion  that  it 
might  be  used  as  recorded  edivence  regularly  taken,  stating  at  the 
same  time  that  the  parties  were  at  liberty  to  introduce  the  same 
witnesses  and  go  over  the  same  ground  again  if  they  thought  pro- 
per. We  are  of  opinion  that  the  court  erred;  no  good  reason 
suggests  itself  to  our  minds  why  this  should  form  an  exception  to 
the  general  rule.  It  is  true  the  Code  requires  that  the  evidence 
shall  be  taken  in  writing  in  the  court  of  probates,  but  we  think  it 
does  not  thereby  acquire  a  higher  character  as  evidence  than  other 
parol  evidence  reduced  to  writing  in  the  form  of  depositions,  which 
clearly  cannot  be  used  when  the  attendance  of  the  witness  can 
be  procured.     6  Martin  N.  S.  353;  5  La.  356. 

But  we  do  not  regard  the  error  thus  committed  by  the  court  ao 
important  in  this  case  as  to  make  it  necessary  to  remand  the  cause. 
The  written  evidence  in  the  record  together  with  the  testimony 
adduced  on  the  last  trial,  are  sufficient  upon  the  only  points  in 
controversy,  independantly  of  the  parol  evidence  taken  on  the 
former  trial,  to  enable  us  to  render  a  final  judgment. 

Three  items  only  were  contested.  1st.  Two  hundred  and 
twenty-eight  dollars  for  bagging  and  rope  used  by  the  adminis- 
trator, for  which  it  is  contended  he  is  bound  to  account.  2d.  A 
sum  of  one  thousand  dollars  which  it  is  argued  was  improperly 
allowed  as  per  receipt  of  the  deceased:  and  3d.  The  fee  of  counsel 
for  attending  to  the  settlement  of  the  accounts. 

L  The  evidence  appears  to  us  to  authorize  the  charge  of  two 
hundred  and  twenty-eight  dollars  for  bagging  and  rope,  &c.,  used 
by  the  administrator  and  bclonjrlng  to  the  cslate.     This  charge  is 
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Grubb  ct  al..  Heirs,  &c.  v.  Henderson. 


supported  by  the  written  acknowledgment  of  the  defendant  in  the 
record. 

II.  The  sum  of  one  thousand  dollars  was,  in  our  opinion,  pro* 
perly  allowed  the  administrator  as  a  credit.  Admitting  that  the 
parol  evidence  to  explain  the  receipt  given  by  J.  L.  Scriber  was 
incorrectly  received,  whether  that  sum  was  taken  from  the  crop  on 
their  father's  estate,  or  from  that  of  the  accountant,  appears  to  us 
quite  immaterial.  If  the  crop  spoken  of  be  taken  to  be  that  of 
Abraham  Scriber,  the  father,  of  whose  estate  the  defendant  was 
administrator,  we  are  to  suppose  that  he  had  accounted  to  the  heirs 
for  that  part  of  the  crop,  and  consequently  the  heir  who  received  it  is 
accountable  to  him;  it  fortiori^  if  it  was  taken  from  his  own  crop. 

III.  We  are  of  opinion  also,  that  two  hundred  and  fifty  dollars 
was  properly  allowed  for  the  services  of  counsel. 

The  judgment  must  be  reformed  so  far  as  it  relates  to  the  two 
hundred  and  twenty-eight  dollars. 

The  judgment  of  the  court  of  probates  is  therefore  reversed, 
and  proceeding  to  render  such  judgment  as  in  our  opinion  should 
have  been  given  in  the  court  below;  it  is  further  adjudged  and 
decreed  that  the  account  rendered  by  the  administrator  as  herein 
amended,  be  confirmed  and  homologated,  and  that  he  recover  of 
the  appellant  the  balance  of  his  account,  to  wit :  the  sum  of  seven 
hundred  and  forty-four  dollars  and  thirty-seven  cents,  with  costs  in 
the  court  below,  and  that  those  of  the  appeal  be  paid  by  the 
appellee. 


Benjamin  Grubb  and  others.  Heirs,  &c.  v.  Francis  Henderson, 

Where  the  will  does  not  give  the  seizin  of  the  property  to  the  executor,  and  he  is 
not  shown  to  have  had  possession  of  that  which  is  sued  for,  he  will  not  he  respon- 
sible, unless  he  has  negleoted  to  take  possession  of  the  estate  when  entitled  to  do 
so  {  and  in  the  last  case,  the  heirs  have  onlj  the  right  of  demanding  an  account  of 
his  executorship,  and  the  delivery  of  any  property  in  his  possession,  or  any  balance 
due ;  and  this  account  can  only  be  demanded  in  the  court  of  probates. 

Appeal  from  the  District  Court  for  the  parish  of  Rapides,  ff^il- 
aon,  J. 


OCTOBER,  1841. 

Gnibb  et  al.,  Hein,  &c.  r\  Henderson. 


This  action  was  commenced  in  1834.  The  plaintifis  allege  in 
their  petition  that  they  were  decreed  by  the  court  of  probates  for 
the  parish  of  Rapides  to  be  the  legal  heirs  of  Benjamin  Grubb,  who 
died  possessed  of  real  and  personal  property,  of  which  a  list  was  an- 
nexed; that  by  a  decree  of  the  said  court,  subsequently  confirmed  by 
the  supreme  court,  the  defendant  was  ordered  to  deliver  to  them  cer- 
tain notes  given  by  him  for  the  purchase  of  a  tract  of  land  from  their 
ancestor ;  and  that  as  his  heirs  they  are  the  owners  of  said  notes. 
They  further  allege,  that  by  the  said  decree  the  defendant  had  been 
ordered  to  deliverto  them  all  the  property  of  such  ancestor,  butthat 
he  still  refused  so  to  do  ;  that  George  Gordon  Grubb  and  Manuel 
Grordon  Grubb,  in  whose  favor  the  notes  were  executed,  had  given 
no  consideration  for  them,  and  that  they  were  drawn  in  their  favor  for 
the  purpose  of  effecting,  illegally,  a  donation  inter  vivos  to  the  said 
Creoi^e  and  Manuel,  who  were  the  illegitimate  children  of  the  de- 
ceased. The  petition  concludes  with  a  prayer  that  the  defendant 
may  be  ordered  to  deliver  to  them  the  property  of  their  ancestor, 
and  to  pay  them  the  amount  of  the  said  notes,  with  damages  and 
costs. 

The  defendant  denied  generally  the  allegations  of  the  petition, 
and  specially  that  he  had  any  property  belonging  to  the  ancestor  of 
the  plaintifis ;  he  claimed  a  credit  on  the  notes,  and  a  deduction  on 
account  of  deficiency  in  the  land  for  the  purchase  of  which  they 
were  given. 

A  curator  ad  hoc  was  appointed  to  represent  George  Gordon 
€»Tubb  and  Manuel  Gordon  Grubb. 

The  case  came  on  for  trial  at  the  November  term,  1836,  Boyce, 
J.,  presiding.  The  plaintiffs  offered  in  evidence  certified  copies  of 
the  inventory  of  the  estate  of  Benjamin  Grubb  ;  the  record  of  the 
suit  of  Grubb*8  Heirs  v.  Francis  Henderson^  before  the  probate 
court  of  the  parish  of  Rapides,  admitting  them  as  heirs  of  Benja- 
min Grubb ;  the  record  of  the  suit  of  Grubb* s  Heirs  v.  Jane  Gor- 
don and  others,  before  the  same  court,  rescinding  the  order  for  the 
execution  of  Grubb's  will,  and  declaring  the  same  null  and  void ; 
and  the  dedositions  of  Maraday  Neal  and  William  Dark.  The 
testimony  of  Neal  established  the  facts,  that  Jane  Gordon,  other- 
wise called  Jenny  Grubb,  lived  with  the  testator  at  the  time  of  his 
death  and  for  many  years  before,  as  his  concubine ;  that  she  was 


ALEXANDRIA, 


Grubb  et  «1.,  Heirs,  &o.  v.  Hendenon. 


never  considered  his  wife  ;  that  Manuel  Gordon  Grubb  and  George 
Gordon  Grubb  were  universally  regarded  as  her  children,  the  for- 
mer by  Benjamin  Grubb,  and  the  latter  by  a  mulatto  slave  of  said 
Grubb  named  Chance.  The  evidence  of  Dark  proved  that  he  had 
been  sent  for  by  the  testator  who  delivered  to  him  the  notes  sued  for* 
which  had  been  given  by  the  defendant  for  the  land  purchased  of 
testator,  stating  that  he  wished  one  of  them  to  be  applied  to  the 
payment  of  his  debts,  and  the  others  to  be  given  to  the  two  children 
to  whom  they  were  made  payable ;  that  he  stated  that  the  notes 
were  drawn  in  that  way  that  the  children  might  get  the  money. 
Dark  further  testified  that  the  mother  of  these  children  was  not  the 
wife  of  Grubb,  but  lived  with  him  as  his  concubine ;  and  that  both 
the  children  were  raised  by  him  and  claimed  as  his  own. 

Thei^e  was  judgment  in  favor  of  the  plaintiffs  for  six  thousand 
seven  hundred  and  twenty  dollars,  with  interest,  '  without  preju- 
dice to  the  claims  set  up  by  the  plaintiffs  for  other  amounts  besides 
that  of  the  notes  sued  on*;  and  the  case  was  continued,  by  consent* 
.  as  to  the  other  demands  in  the  petition.  At  the  November  term, 
1837,  before  Wilson^  J.,  the  counsel  of  the  defendant .  offered  the 
depositions  of  Thomas  Neal  and  William  Dark  to  prove  that  the 
defendant  had  never  had  possession,  as  ejcecutor,  of  any  of  the  pro- 
perty mentioned  in  the  inventory  of  Grubb's  estate. 

This  evidence  was  objected  to  on  the  grounds :  1.  That  the  de- 
fendant had,  in  a  suit  between  the  present  parties,  admitted  ihat  he 
was  in  possession  as  executor,  and  that  he  could  not  be  permitted  to 
offer  parol  evidence  to  contradict  his  judicial  admission.  2.  That 
the  admission  of  such  evidence  would  have  the  effect  of  permitting 
the  defendant  to  take  advantage  of  his  own  wrong.  3.  That  by  law 
it  was  the  duty  of  the  executor  to  take  charge  of  all  the  property  of 
the  succession,  and  not  to  pay  any  legacies,  though  legally  made,  un- 
til all  the  debts  were  first  paid  out  of  the  proceeds  of  the  sale  of  the 
movable  property.  4.  That  the  inventory  having  been  made  at  the 
request  of  the  executor,  and  in  his  presence,  the  law  implied  pos- 
session, and  that  the  executor  cannot  be  permitted  to  controvert  this 
unless  dispossessed  by  some  vis  majors  and  without  any  fault  on 
his  part.  These  objections  were  overruled,  the  depositions  admit- 
ted, and  the  plaintiffs  excepted. 

A  copy  of  the  will  of  Benjamin  Grubb,  with  the  order  of  the 
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coait  of  probates  of  tbe  parish  of  Rapides,  admitting  the  same  to 
record,  was  offered  in  evidence  by  the  defendant ;  and  excepted  to 
by  the  plaintifl&. 

The  evidence  clearly  established  that  the  defendant  had  never 
had  possession,  as  executor,  of  the  property  mentioned  in  the  inven* 
tory :  and  judgment  was  rendered  that  the  plaintiff*  should  take 
nothing  further  by  his  suit  than  had  been  allowed  by  the  jadgment 
at  the  November  term,  1836,  and  that  the  plaintiffs  should  pay  the 
costs  since  that  judgment,  and  the  defendant  those  which  had  pre* 
Tiously  accrued,  or  which  might  grow  out  of  any  further  proceed- 
ing on  the  first  judgment.  A  motion  by  the  plaintiffs  for  a  new 
trial  was  overruled.     The  plaintiffs  appealed. 

O.  N.  Ogden^  for  the  plaintiffs. 

TTwmaSt  for  the  defendant. 

Martin,  J.  The  plaintiffs'  ancestor  being  desirous  to  provide 
for  his  natural  children  and  their  mother,  made  a  will  in  their  favor« 
and  afterwards  being  apprehensive  that  the  will  might  not  be  car- 
ried into  effect,  sold  a  tract  of  land  to  the  defendant,  whom  he  had 
named  as  one  of  his  executors,  on  a  credit,  and  took  his  notes  for 
the  price,  in  the  names  of  and  payable  to  his  natural  children.  The 
plaintiffs  being  dissatisfied  with  the  will,  instituted  a  suit  in  the 
court  of  probates,  in  which  the  donation  to  the  natural  children  was 
revoked,  and  they  accordingly  obtained  possession  of  the  notes 
which  the  defendant  had  given  to  their  ancestor  for  the  land,  and 
which  had  remained  in  possession  of  the  latter  until  his  death. 
The  object  of  the  present  suit  is  the  recovery  of  the  amount  of  the 
notes,  and  the  restoration  of  the  personal  property  of  the  deceased 
which  still  remained  in  possession  of  the  defendant.  In  November, 
1836,  the  case  was  acted  upon  as  far  as  it  related  to  the  notes,  and 
by  consent  the  trial  as  far  as  it  related  to  the  other  claim  of  the 
plaintiff  was  postponed  until  the  following  term,  when  there  was  a 
judgment  of  nonsuit  in  regard  -to  the  latter  part  of  the  plaintiffs' 
olaira.  In  the  will  the  personal  property  of  the  plaintiffs'  ancestor 
was  given  to  the  mother  of  his  natural  children ;  it  consisted  of 
household  forniture,  stock,  etc.  At  his  death  she  was  permitted  by 
the  defendant  to  retain  what  was  thus  left  to  her,  and  the  defendant 
never  interfered  therewith ;  the  plaintiffs  for  nearly  twelve  years 
made  na«laim.    It  does  not  appear  to  us  that  tbe  court  erred.  The 
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defendant  is  not  shown  to  have  ever  had  any  part  of  the  property 
in  his  possession,  he  therefore  cannot  be  liable  otherwise  than  if, 
as  executor,  he  neglected  to  lake  possession  of  the  estate,  having  a 
right  so  to  do  ;  and  on  this  hypothesis  the  heirs  have  only  the  right 
to  demand 'an  account  of  his  administration  as  executor,  and  the 
delivery  of  any  properly  of  the  estate  in  his  possession,  or  any  ba- 
lance which  may  appear  due  from  him ;  this  account  can  only  be 
demanded  in  the  court  of  probates.  The  will  does  not  give  the 
seizin  of  the  property  to  the  executor. 

Judgment  affirmed. 


John  T.  Faulk  v.  Thomas  T.  Clack- 

Failure  of  consideration,  will  be  no  defence  by  the  maker,  to  an  action  bj  the  puf- 
chaaer  of  a  note  sold  at  a  sheriff's  sale,  xuiless  it  be  proved  that  the  purchase  was 
made  with  knowledge  of  such  defence. 

Appeal  from  the  District  Court  of  Ouachita,  Wihon^  J. 

McGuirCj  for  plaintiff  and  appellant. 

Garrett^  for  appellee. 

MoRPHY,  J.  A  tract  of  land  purchased  of  the  estate  of  the  late 
Gabriel  J.  Griffing,  by  one  P.  Averett,  for  five  hundred  and  sixteen 
dollars,  was  afterwards  sold  by  the  latter  to  the  defendant  for  one 
thousand  five  hundred  dollars,  payable  in  three  notes  of  five  hun- 
dred dollars  each,  drawn  to  the  order  of  the  seller,  and  maturing 
on  the  1st  of  March  of  the  years  1837,  1838  and  1839.  In  this 
sale  it  is  mentioned  that  the  property  is  subject  to  a  mortgage  in 
favor  of  Griffin's  estate  for  the  five  hundred  and  sixteen  dollars. 
The  plaintiff,  a  judgment  creditor  of  Averett,  caused  the  second 
and  third  of  these  notes  to  be  seized  and  sold  under  an  execution 
against  his  said  debtor,  and  bought  them  himself  for  the  sum  of 
two  hundred  dollars.  The  present  suit  is  brought  on  the  first  of 
these  two  notes  which  became  due  on  the  first  of  March,  1838. 
The  answer  admits  the  execution  of  the  note  sued  on,  but  avers 
that  plaintiff  ought  not  to  have  or  maintain  this  action,  because  the 
consideration  for  which  defendant's  note  was  given  has  entirely 
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£uled,  and  had  failed  before  it  came  into  the  plaintiff's  poesession, 
of  which  fact  he  had  fall  notice  at  the  time  of  the  sale  of  said 
note,  and  because  defendant  has  been  actually  deprived  of  his  po»» 
seasion  of  the  property  for  which  this  note  was  giren  in  port 
payment,  by  a  decree  in  favor  of  Griffing's  estate.  The  inferior 
conn  Tendered  a  judgment  in  favor  of  defendant,  from  which 
plaintiff  has  appealed. 

The  record  shows  that  in  an  hypothecary  action  mstiluted 
against  defendant  by  Hempken,  as  administrator  of  Oriffing't 
estate,  a  judgment  was  rendered  decreeing  him  to  pay  tbe^prica 
yet  due  on  the  property  by  Averett,  or  to  abandon  it.  The  defen* 
dant  thereupon  made  a  relinquishment  of  the  mortgaged  prewusest 
which  were  sold  to  satisfy  this  demand. 

It  19  clear  that  the  defendant  having  been  thus  e^cted  by  reaaoB 
of  an  incumbrance  against  which  his  vendor  was  bound  by  law  tv 
guarantee  him,  he  would  have  been  justified  in  refusing  to  pay  tks 
notes  by  him  gi^en  for  the  purchase  of  the  property,  had  diey 
been  sued  on  by  said  vendor;  but  this  defence  cannot  be  opposed 
to  the  plaintiff,  who  has  become  the  purchaser  of  this  nota  at  tl» 
public  sale  made  by  the  sheriff,  unless  it  be  proved  that  he  p»^ 
chased  it  with  a  knowledge  of  such  defence.  It  appears  on  this 
head,  that  on  the  day  that  the  sale  of  these  notes  took  place,  a 
public  proclamation  was  made  at  the  instance  of  defendant  that  the 
notes  would  not  be  paid,  as  he  had  a  good  defence  to  make  against 
them,  and  that  written  notices  to  the  same  effect  were  posted  up  at 
the  court  house  door  and  at  a  public  tavern  in  Monroe.  It  appears 
moreover  that  plaintiff's  agent  purchased  these  notes  after  having 
seen  these  notices,  and  after  having  been  fully  warned  by  de- 
fendant that  he  would  resist  the  payment  of  these  notes,  and  bad  a 
good  defence  against  them.  Although  the  nature  and  merits  of 
this  defence  were  not  disclosed  (at  least  the  evidence  does  not  in- 
form us  that  they  were),  we  incline  to  believe  that  the  warning 
given  was  sufficient  to  put  a  prudent  person  on  his  guard.  The 
plaintiff  cannot  now  complain,  if  defendant  sets  up  against  him  the 
failure  of  the  consideration  for  which  he  gave  this  note.  He  took 
the  risk  of  the  defence  which  might  be  made,  and  obtained  these 
notes  for  a  trifling  amount,  which  he  did  not  even  disburse,  as  it 
was  credited  on  the  execution  he  had  taken  against  Averett,  under 
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a  judgment  which  had  been  assigned  to  him.  It  turns  out  to  be 
an  unsuccessful  speculation,  in  which  he  loses  however  only  the 
chance  of  being  paid  a  bad  debt.  Our  attention  has  been  called 
to  the  testimony  of  the  attorney  of  Hempken,  the  administrator  of 
Oriffing's  estate.  He  testifies  that  he  proposed  to  defendant  to 
dismiss  the  hypothecary  action  brought  against  him  if  he  would 
pay  the  first  note  of  five  hundred  dollars  due  Averett,  in  March, 
1837,  but  that  the  defendant  answered  that  he  would  not  do  so,  as 
he  could,  if  the  property  were  sold  under  the  mortgage,  get  clear 
of  his  three  notes  to  Averett  of  fire  hundred  dollars  each.  It  does 
not  appear  whether  Hempken's  attorney  had  then  in  hand  the  note 
proposed  to  be  paid,  and  was  ready  to  deliver  it  to  defendant,  and  at 
the  same  time  cancel  the  mortgage  in  favor  of  Oriffing's  estate.  But 
even  if  such  had  been  the  proposition,  however  apparently  fa- 
vorable, defendant  was  under  no  obligation  to  accept  it.  His 
answer  shows  a  readiness  or  determination,  perhaps  not  very 
commendable,  to  free  himself  from  the  obligations  of  his  contract 
with  Averett,  which  he  no  doubt  considered  as  an  onerous  one; 
but  whatever  were  his  motives  for  refusing  the  offer,  they  cannot 
vary  the  legal  rights  which  he  derives  from  the  failure  of  his 
vendor  to  comply  with  his  obligations  towards  him. 

Judgment  affirmed. 


Albert  Nantz  v.  Elizabeth  Wyatt,  widow,    and  others  heirs 
of  Jesse  Wyatt — Frederick  Lowe,  warrantor. 

A  eomproiDiae  by  a  tutrix  w'ili  not  be  binding  on  the  minor,  unless  subsequent! j 
ratified  by  the  latter. 

Appeal  from  the  District  Court  for  Ouachita,  Boyce^  J. 

Garrett  and  Downs,  for  the  plaintiff. 

McOuire,  for  the  defendants  and  warrantor,  appellants. 

Martin,  J.  *Thc  plaintiff  claims  a  slave  named  David  as  his 
property,  which  is  in  the  possession  of  the  defendants.  The  latter 
deny  the  right  of  the  plaintifl!*  to  said  slave,  and  set  up  title  to  him 
under  Jesse  Wyatt,  deceased,  the  late  husband  of  the  widow  Wyatt, 
and  father  of  her  children  and  heirs,  who  purchased  this  slave  for  a 
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vainable  consideration  from  Frederick  Lowet  who  ia  cited  in  war- 
ranty. 

Lowe  pleaded  the  general  issue,  and  averred  that  he  marned  the 
plaintifi*'s  mother,  Elizabeth  Nantz,  who  was  then  in  possession  as 
the  owner  of  the  slave  in  contest ;  that  she  was  much  in  debt,  and 
that  the  slave  was  sold  to  relieve  her,  the  sale  being  effected  by  him, 
and  the  money  arising  therefrom  appropriated  to  the  payment  of 
her  debts.  'The  defendants  and  warrantor  have  appealed  from  a 
judgment  deciijeeing  the  restoration  of  the  slave,  and  against  the 
latter  in  warranty. 

The  record  shows,  that  the  slave  was  transferred  to  the  plaintiff 
when  a  minor,  by  one  John  Steen,  in  consequence  of  a  compromise 
between  his  mother  and  tutrix  and  the  said  Steen,  by  which  she 
transferred  to  the  latter  all  the  right  of  the  plaintiff,  her  son,  in  the 
estate  of  his  grandmother.  That  afterwards  Frederick  Lowe  hav- 
ing married  the  plaintiff's  mother  and  tutrix,  sold  the  slave  to  Jesse 
Wyatt,  the  late  husband  and  father  of  the  defendants.  It  is  clear 
that  the  plaintiff  was  not  bound  by  the  compromise  made  by  his 
mother,  on  his  behalf,  with  Steen  ;  but  it  is  equally  clear,  that  he 
had  the  right  of  ratifying  this  compromise  and  claiming  the  slave 
as  his  property.  The  institution  of  this  suit  is  evidence  of  the 
ratification.  Lowe,  the  husband  of  plaintiff's  mother,  had  no  right 
to  sell  the  slave  so  as  to  effect  the  plaintiff 's  title,  or  transfer  that  of 
liis  wife,  even  if  she  had  any.  Wyatt,  therefore,  acquired  nothing 
by  his  purchase  from  Lowe.  His  widow  and  children  are  conse- 
quently without  a  shadow  of  title  to  the  slave  in  contest.  Lowe, 
having  sold  a  slave,  which  did  not  belong  to  him,  judgment  was 

properly  given  against  him  as  warrantor. 

Judgment  affirmed. 


Caleb  R.  Parker  v.  John  H,  Hewitt. 

Interrogatories  bj  defendant  to  the  plaintiff,  though  sworn  to  be  material  to  the  de- 
fence, will  be  struck  out,  when  evidently  propounded  only  for  delay. 

Appeal  from  the  District  Court  for  Ouachita,  Tfilson,  J. 

Garrett  J  for  the  plaintiff. 

Coplej/^  for  the  defendant  and  appellant. 
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Ma»tin,  J.    This  is  mi  action  against  the  maker  of  a  promissory 

note,  which  expresses  on  its  face,  that  it  is  for  'money  which  the 
plaintiff  advanced  to  the  defendant  to  enter  land  and  which  he  oe/i- 
ffopriaied  to  kU  own  use.*  The  note  is  made  payable  to  the 
plaintiff's  order  with  ten  per  cent  interest  from  the  dale. 

The  defendant  pleaded  as  on  exception  that  the  note  was  net 
given  «i  a  negotiable  instrument,  but  merely  as  an  acknowledgment 
of  a  sum  of  money  in  deposit  in  the  hands  of  the  defendant,  subject 
to  future  arrangement. 

On  the  merits  he  averred  that  he  owed  nothing,  and  that  the  vioney 
was  advanced  for  the  purpose  of  locating  two  floats,  the  plaintiff 
agreeing  to  furnish  the  numbers  of  the  land  to  be  floated  on,  and  to 
pay  him  the  further  sum  of  $620,  which  he  has  failed  and  refuaed 
to  do,  although  the  defendant  avers  he  was  ready  to  comply  on  his 
part.  He  then  pleads  the  sum  of  $520  in  reconTention.  There 
was  judgment  for  the  plaintiff,  and  the  defendant  appealed. 

An  interrogatory  was  propounded  by  the  plaintiff  in  his  petition 
to  the  defendant  touching  the  claim  sued  on,  which  was  ordered  to 
he  answered  on  a  particular  day  in  open  court,  which  the  defendant 
did  not  answer.  He  propounded  interrogatories  in  his  answer  in 
iucn  to  the  plaintiff,  to  which  the  counsel  of  the  latter  objected,  and 
moved  that  they  be  stricken  out,  which  motion  and  objections  were 
fiusuined  by  the  court,  and  the  defendant's  counsel  took  a  bill  of 
exceptions. 

b  does  not  appear  that  the  court  erred.  The  defendant  acknow* 
lodged  he  had  received  the  sum  of  money  claimed^  to  be  invested 
in  lends  for  the  plaintiff,  but  which  be  had  applied  to  his  own  one. 

The  plaintiff  resides  in  Georgia,  and  the  district  judge  considered 
the  interrogatories  as  a  means  of  obtaining  delay  only.  He  had 
interrogated  the  plaintiff  with  a  view  of  obtaining  from  him  an 
acknowledgment  that  it  was  bis  fault  that  the  -money  was  not  ap* 
plied  to  his  (the  plaintiff's)  object.  Admitting  this  to  be  the  case, 
the  defendant  was  not  relieved  from  the  obligation  of  returning 
money  whieh  be  aeknowledgied  he  had  appropriated  to  his  own 
use. 

The  execution  of  the  note  was  admitted;  and  the  defendant  has 
failed  to  establish  any  of  the  matters  set  up  in  his  defence. 

Judgment  ^jfirm^ 
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David  Stavbrouoh,  Adm'r  v.  Isaiah  Garbxtt,  Adm'r, 

A  court  of  probate  of  another  parish  than  that  in  which  a  succeMion  it  opened, 
cannot  order  the  pajment  of  a  debt  due  bj  the  sueeeiaion,  eren  when  such  debt 
is  pleaded  in  reeOBvention  toanaotioB  bytbe  adminiitrator.  The  eourt  of  pro* 
katas  of  tha  pariah  io  which  it  wm  opened,  it  alone  competent  to  order  the  paj- 
t  of  the  debts. 


A  letter  of  one  of  the  parties  cannot  be  used  in  eridence  onlj  to  prove  a  particular 
&et,  and  the  rest  of  its  contents,  though  relating  to  the  same  subject,  be  excluded  | 
dw  statements  must  be  taken  all  together. 

AmAL  from  the  Court  of  Probates  for  the  parUh  of  Ouachita, 
Zofliy,  J. 

Downs  and  CopUy^  for  the  plaintiff  and  appellant. 
Defendant,  in  propria  pernona, 

BvLLAaD,  J.  This  is  an  action  brought  by  the  administrator  of 
the  estate  of  Jesse  Harper  against  the  estate  of  the  late  J.  M.  Faulk, 
to  recover  the  sum  of  five  hundred  dollars,  alleged  to  have  been 
placed  in  his  hands  by  the  plainliff^s  intestate,  and  which  he  alleges 
was  not  employed  according  to  his  instructions. 

The  defendant  pleads  that  Jesse  Harper's  estate  is  indebted  to 
that  of  Faulk,  administered  by  him,  for  monies  advanced  by  him  in 
tlM  purchase  of  public  lands,  and  for  his  services  in  purchasing  and 
locating  floats,  in  the  sum  of  $550,  which  he  pleads  in  compensa- 
tion and  reconvention,  and  he  prays  for  judgment  against  the  plain- 
iifTin  reconvention. 

The  defendant  recovered  the  sum  of  fifty  dollars  on  his  reconven- 
tkmal  demand,  and  the  plaintiff  appealed. 

The  judgment  in  this  respect  is  clearly  erroneous.  The  probate 
court  of  Ouachiia  is  incompetent  to  order  the  payment  of  a  debt 
due  by  the  succession  of  Harper,  which  was  opened  in  the  parish  of 
Madison.  It  is  the  court  of  probates  for  the  latter  parish,  which 
alone  is  competent  to  order  the  debts  due  by  the  estate  to  be  paid 
according  to  their  rank. 

Upon  the  merits,  it  appears  from  the  correspondence  between  the 
two  deceased  persons  and  other  evidence,  that  Harper  placed  in  the 
hands  of  Faulk  the  sum  of  $500  for  the  purchase  of  floats.  That 
he  did  purchase  four  at  $126  each,  and  that  the  principal  expressed 
himself  satisfied  with  the  acts  of  his  agent.    But  in  consequence  of 
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the  refusal  of  the  late  Register  at  Ouachita,  to  act  for  some  time 
immediately  preceding  the  19th  of  June,  1836,  when  the  pre-emp- 
tion law  of  1834  expired,  the  purchase  of  the  public  lands,  to  which 
the  holders  were  entitled  on  paying  the  government  price,  could 
not  be  completed.     Of  this  fact  Harper  was  informed. 

An  attempt  on  the  part  of  the  plaintiff,  to  use  in  evidence  a  letter 
of  Faulk,  only  to  prove  a  particular  fact  admitted  in  the  letter,  and 
to  exclude  the  balance,  although  the  whole  related  to  the  same  sub- 
ject, was  properly  repelled  by  the  court,  who  held  that  the  state- 
ments must  be  taken  all  together  and  could  not  be  divided. 

It  was  obviously  not  the  fault  of  Faulk,  that  the  purchase  was 
not  completed.  The  funds  in  his  hands  appear  to  have  been 
exhausted  by  the  purchase  of  the  pre-emptioners  the  right  to  enter 
the  public  lends  as  designated  by  Harper.  Whether  the  same  lots 
were  afterwards  sold  by  the  officers  of  government  or  not,  is  not 
material  in  this  case.     Faulk  is  admitted  to  have  died  in  April, 

1837.  His  agency  then  ceased,  and  Harper  survived  until  August, 

1838.  It  was  perhaps  not  too  late  at  the  death  of  Faulk  to  complete 
the  purchase  of  the  land,  but  there  is  no  evidence  to  show,  that  the 
obstacles  were  removed  at  that  time.  We  therefore  forbear  to  ex- 
press any  opinion,  whether  the  evidence  offered  to  prove  that  the 
same  lots  were  sold  in  1838  to  other  persons,  was  legal  and  suffi- 
cient. Nothing  which  occurred  after  the  death  of  Faulk,  can 
change  his  liability. 

The  judgment  of  the  probate  court  is  therefore  reversed ;  and 
proceeding  to  give  such  judgment  as  in  our  opinion  should  have 
been  rendered  below,  it  is  further  decreed,  that  there  be  final  judg- 
ment for  the  defendant,  and  that  the  plaintiff  pay  the  costs  of  both 
courts. 
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Maria  Griffing,  AdministratriXy  v,  Georob  H.  Caldwbll»  JAHSf 
H.  Brioham  and  Solomon  W.  Downs. 

A  judgmfcnt  bj  delaalt  on  a  promistory  note  or  other  obligation  alleged  to  have  been 
aigned  by  the  defendant,  cannot  be  made  final  without  proof  of  the  signature. 
Art.  324  of  the  Code  of  Practice  does  not  dispense  with  this  proof;  the  obligation 
of  the  defendant  to  confess  or  deny  his  signature  does  not  arise  until  he  answers. 

Where  there  is  no  eridence  that  defendant  had  more  than  one  domieil,  it  is  unneoca- 
aary  to  stale  in  the  sheriff 's  return,  that  serrice  of  petition  and  citation  was  made 
at  his  utual  domieil. 

It  is  not  neeessary  that  it  should  appear  from  the  sherifT's  return,  that  the  copies  of 
petition  and  citation  serred  on  the  defendant  were  sealed  with  the  seal  of  the  oourt, 
and  certified  by  the  elerk  to  be  tme  copies. 

A  creditor  haa  thc^ght,  but  he  is  under  no  obligation  to  include  the  principal  and 
aorctj  in  the  same  suit ;  and  if  he  do,  his  right  to  judgment  against  the  surety 
does  not  depend  on  his  right  to  judgment  against  tlie  principal. 

A  corety  cannot  require  the  creditor  to  sue  the  principal  debtor  before  resorting  to 
him  for  payment ;  his  remedy  is  to  pay  the  debt,  and  exercise  the  creditor's  rights 
against  the  debtor  to  wliich  he  is  subrogated,  or  to  proceed  under  art  3026 
of  the  Civil  Code. 

Appeal  from  the  District  Coart  for  Ouachita,  JVHsorif  J. 

This  was  an  action  on  a  promissory  note  A  judgment  by  default 
was  confirmed  against  the  defendant,  Caldwell;  the  other  defendants 
separated  in  their  answers.  Brigham  answered  that  the  plaintiff 
had  not  used  due  diligence  in  proceeding  against  the  principal 
debtor,  who  had  unincumbered  property  in  the  parish  more  than 
sufficient  to  satisfy  the  debt,  and  prayed  that  it  might  be  discussed 
before  proceeding  against  him.  The  ^nswers  of  Downs  contained 
the  same  allegations ;  and  prayed  for  a  discussion  of  the  property 
of  the  principal  debtor,  and  that  any  amount  for  which  the  securities 
might  be  liable  should  be  divided  between  them. 

The  execution  of  the  note  was  proved ;  and  that  the  principal 
and  each  of  the  securities  were  possessed  of  sufficient  property  to 
satisfy  the  debt.  Judgment  was  given  against  Brigham  and  Downs 
for  the  amount  of  the  note  to  be  equally  divided  between  them,  pro- 
vided that  the  judgment  should  first  be  executed  against  the  prin- 
cipal, Caldwell.  A  motion  for  a  new  trial  being  overruled,  the 
defendants  appealed. 

McGuirtf  for  the  plaintiff. 

Copley  and  Downs,  for  the  defendants. 
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Martin,  J.  The  defendants  are  appellants  from  a  judgment 
against  Caldwell  and  his  co-defendants,  Brigham  and  Downs,  as  his 
sureties  on  a  promissory  note. 

The  defendant,  Caldwell,  urges  in  this  court,  that  there  is  no 
evidence  of  a  legal  service  of  petition  and  citation  on  him,  the  she- 
riff's return  stating  that  copies  were  left  at  his  domicile  instead  of 
showing  they  were  left  at  his  ustml  domicil ;  and  that  it  in  no  wise 
appears  from  the  sheriff's  return  that  the  copy  served  on  him  was 
sealed  and  certified  by  the  clerk  to  be  a  true  copy  of  the  one  on 
which  he  makes  his  return,  or  that  the  original  citation  had  the  seal 
of, the  court;  that  as  he  was  not  duly  cited,  judgment  by  default 
was  irregularly  taken  against  him ;  and  if  it  had  been  regularly 
taken  it  was  illegally  made  final,  as  there  was  no  proof  of  his  sig- 
nature. 

It  has  been  contended  that  there  was  no  necessity  of  proving  the 
defendant's  signature  because  it  was  not  specially  denied.  The 
Code  of  Practice,  art.  324,  provides  that  '  the  defendant  shall  be 
bound  in  his  answer  to  acknowledge  expressly,  or  to  deny  his  sig- 
nature.^ This  obligation  does  not  arise  until  the  defendant  answers. 
The  court  therefore,  in  our  opinion,  improperly  permitted  the  judg- 
ment to  be  made  final  without  proof  of  the  defendant,  Caldwell's, 
signature.  The  Code  of  Practice  expressly  provides  that  *  no  defi- 
nitive judgment  shall  be  given  until  the  plaintiff  proves  bis  demand. 
This  proof  is  required  in  all  cases;'  art.  312.  Judgment  by  de- 
fault'although  improperly  made  final,  was  correctly  taken,  for  the 
defendant  had  been  properly  cited.  Nothmg  shows  that  be  had  more 
than  one  domicil.  It  was  therefore  unnecessary  to  state  that  service 
had  been  made  at  his  unuddomieil.  In  the  case  of  Bryants  AdnCr  v. 
Sprewell^  16  La.  313,  we  held,  that '  although  the  seal  of  the  court 
does  not  appear  to  the  citation  as  it  is  copied  into  the  record,  non  con- 
gtat  that  it  was  not  affixed  to  the  original,  and  we  are  bound  to  pre- 
sume that  the  clerk  did  his  duty.'  That  case  cannot  be  distinguished 
from  the  present  one. 

This  case  must  therefore  be  remanded  to  afford  the  plaintiff  the 
opportunity  to  make  the  necessary  proof  required  to  make  the 
judgment  final. 

The  counsel  for  the  sureties  contends  that  no  judgment  can  be 
bad  against  them,  until  one  is  rendered  against  the  principal ;  for 
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thej  would  in  that  case  be  deprived  of  the  plea  of  discassion ;  and 
that  it  follows  as  a  corollary  that  if  jadgment  is  revexsed  as  to  the 
principal,  it  must  also  be  reversed  as  to  the  sureties. 

The  benefit  of  discussion  must  be  demanded  by  the  surety,  who 
most  point  out  the  property  to  be  discussed,  and  furnish  a  sufficient 
sam  of  money  to  carry  it  into  effect.  This  has  hot  been  done  in 
the  present  case.  Civ.  Code,  arts.  8015,  9016. 

No  law  requires  a  creditor  to  obtain  judgment  against  the  prin- 
cipal and  sureties  simultaneously  ;  nor  against  the  principal  before 
he  proceeds  against  the  sureties.  *  The  surety  cannot  require  the 
creditor  to  sue  the  principal  debtor  before  resorting  to  him  for  pay- 
ment. His  remedy  is  to  pay  the  debt  and  exercise  his  creditor's 
rights  against  the  debtor,  to  which  he  is  subrogated  by  the  pay- 
ment, or  to  proceed  under  article  3026  of  the  Ci^  Code ;'  Boutti^ 
f,  tn,  c,  Y,* Martin  et  al.,  16  La.  133. 

The  Civil  Code  also  provides  '  that  the  creditor  may  include  in 
the  same  suit  both  the  debtor  and  the  surety.  If  he  obtains  judg- 
ment against  both,  the  surety  who  is  entitled  to  the  benefit  of  discus- 
sion, may  insist  that  the  judgment  shall  be  first  executed  against 
the  principal  debtor.*    Idem,  art.  3020. 

The  creditor  has  the  faculty,  bat  he  is  under  no  obligation,  to 
include  the  principal  ana  surety  in  the  same  suit.  If  he  does,  his 
right  to  judgment  against  the  surety  does  not  depend  on  his  right 
to  obtain  judgment  against  the  principal :  for  the  Code  says  if  he 
obtain  judgment  against  both,  which  implies  that  he  may  have  it 
against  either,  the  surety  may  insist  upon  its  being  first  executed 
against  the  principal  debtor. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  so 
fjBir  as  it  relates  to  the  defendants,  Brigham  and  Downs,  be  affirmed 
with  costs,  except  that  part  which  directs  execution  to  be  first  issued 
against  the  principal  debtor,  which  part  is  hereby  reversed.  And 
that  so  far  as  it  concerns  the  defendant,CaIdwell,  that  it  be  reversed; 
and  that  the  case  be  remanded  for  further  proceedings  on  the  judg- 
ment taken  by  default ;  and  that  the  plaintiff*  and  appellee  pay  the 
costs  of  the  appeal. 


VOL.    I. 
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Same  Case — On  an  Application  for  a  Re-hearing. 

Any  objection  to  the  amendment  ol*  a  judgment,  on  the  ground  that  the  answer  of 
appellee  requesting  it,  was  not  filed  three  days  before  that  fixed  for  the  trial,  as 
required  by  art  890  of  the  Code  of  Practice,  will  be  considered  to  hare  been 
waived,  where  the  case  was  fixed  by  the  appellAnt  before  the  expiration  of  the 
three  days  allowed  for  filing  the  answer. 

Downs  and  Copley^  for  the  appellants,  prayed  for  a  re-hearing. 

Garland,  J.  This  case  was  before  us  at  the  October  term  1840, 
16  La.,  294 ;  has  again  been  before  us  at  the  present  term, 
and  is  a  third  time  presented  on  an  application  by  Brigham  & 
Downs  for  a  re-hearing. 

The  suit  was  commenced  in  September,  1839,  on  a  promissory 
note,  the  plaintiff  residing  in  a  different  parish  from  the  defendants. 
At  the  first  term,  a  continuance  was  obtained  by  an  exception,  that 
made  it  necessary  for  the  plaintiff  to  produce  her  letters  of 
administration.  At  the  Spring  term  1840,  answers  were  filed  by 
the  applicants  for  a  re-hearing,  in  which  they  did  not  deny  the 
justice  of  the  plaintiff's  claim,  but  allege  they  are  sureties,  and  that 
their  principal  is  able  to  pay  the  debt.  A  judgment  by  default  was 
taken  against  Caldwell,  and  a  final  judgment  given  against  him 
and  his  securities,  granting  to  the  latter  the  benefit  of  discussion  ; 
from  this  judgment  they  all  appealed.  At  the  last  term  of  this 
court,  they  brought  up  a  defective  record,  the  clerk  having  omitted 
to  include  in  it  the  order  entering  a  default  against  Caldwell.  A 
certiorari  had  to  issue  to  complete  the  record,  and  the  defendants 
had  a  continuance  for  a  year.  On  the  first  day  of  th^  present  term, 
the  amendment  to  the  record  was  filed,  and  the  cause  fixed  for  trial 
on  the  third  day,  the  counsel  consenting  thereto.  The  counsel  for 
the  plaintiff,  in  their  answer  to  the  petition  of  appeal,  asked  an 
amendment  of  the  judgment  so  as  to  make  Brigham  &  Downs 
directly  liable.  The  parties  proceeded  to  trial,  and  one  of  the  de- 
fendants in  his  argument  objected  to  amending  the  judgment,  be- 
cause the  answer  requesting  it  had  not  been  filed  three  days  before 
the  day  fixed  for  trial,  according  to  article  890  of  the  Code  of  Prac- 
tice, but  at  the  same  time  went  on  with  the  argument,  and  insisted 
no  judgment  could  be  rendered  against  Caldwell,  the  principal,  as 
it  did  not  appear  from  the  record,  that  his  signature  to  the  note  had 
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been  proved.  This  objection  proved  fatal  to  the  plaintiff's  claim 
against  him,  and  the  sureties  then  contended  no  judgment  could  be 
rendered  against  them,  as  the  principal  was  discharged.  We 
thought  differently,  held  them  bound,  and  deprived  them  of  the 
plea  of  discussion,  as  the  same  record  showed  they  had  not  entitled 
themselves  to  it. 

They  now  apply  for  a  re-hearing,  because  the  answer  was  not 
filed  three  days  before  the  argument.  We  cannot  grant  it.  The 
appellants,  by  setting  their  cause  for  trial  before  the  expiration  of 
the  three  days  which  the  appellee  had  to  file  her  answer,  has  in 
oar  opinion  waived  any  objection  of  the  kind.  When  the  cause 
was  called,  the  three  days  allowed  the  appellee  to  file  her  answer 
had  not  elapsed,  and  it  was  not  too  late  to  do  it  under  the  system  of 
practice  pursued  here. 

The  defendants  have  availed  themselves  of  every  technicality  to 
delay  the  payment  of  this  debt,  and  have  finally  been  caught  in 
their  own  toils  ;  we  shall  not  relieve  them. 

Be-hearing  refused. 


Charles  Pipes  i;.  Isaiah  Garrett,  Adm'r. 

In  sn  action  against  a  party  for  the  proceeds  of  certain  Jloais,  or  pre-emption  rights 
of  settlers  on  the  pnhlic  lands,  sold  by  him  as  agent  for  the  plaintiff,  the  name  of 
tlie  settler,  as  -veil  as  the  range,  township,  and  section  of  the  public  land,  on 
vhieh  the  settlements  were  made,  should  be  stated. 

Appeal  from  the  Court  of  Probates  for  the  parish  of  Ouachita, 
Lamy^  J. 

Copley  and  Downs^  for  the  plaintiff  and  appellant. 

Defendant,  in  propria  persona, 

Martin,  J.  This  is  an  action  against  the  estate  of  John  M.  Faulk 
for  $1260,  which  the  administrator  declines  allowing.  The  petition 
states,  that  the  plaintiff  claims  from  the  said  estate  the  proceeds  of 
certain  floats  of  the  value  of  $1110,  put  into  the  hands  of  the  de- 
ceased for  sale,  which  were  delivered  to  the  latter,  who  undertook 
to  dispose  of  them  for  the  plaintiff's  benefit,  but  for  which  he  never 
rendered  an  account.  The  plaintiff  further  claims  the  amount  of 
two. notes,  one  for  $50,  due  by  S.  Allen,  and  the  other  for  $100, 
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due  by  S.  Cheesborough,  which  the  deceased  also  undertook  to 
collect,  and  has  never  accounted  for. 

The  defendant  waived  service  of  the  petition,  and  admitted  that 
these  claims  had  been  presented  to  him,  but  he  had  not  thought 
himself  authorized  to  allow  them.  There  was  judgment  for  the 
plaintiff  for  $45,  and  for  the  return  of  Cheesborough's  note  to 
him.    The  plaintiff  appealed. 

The  sum  of  $45,  for  which  judgment  was  given,  is  the  proceeds 
of  Allen's  note,  after  deducting  $5  for  commission.  The  court  of 
probates  seems  to  have  sustained  the  defendant's  opposition  to  the 
plaintiff's  claim  for  the  floats,  on  account  of  the  imperfect  and  in- 
definite manner  in  which  it  was  set  forth,  not  describing  the  floats 
as  they  might  have  been,  by  specifying  the  names  of  the  persons 
who  were  the  original  settlers,  and  as  such  entitled  to  pre-emption 
rights,  and  also  by  stating  the  range,  township  and  section  on 
which  the  settlement  was  made.  As  these  floats  were  a  hope^ 
(rather  than  a  right,)  which  might  be  defeated  by  the  inability  of  the 
purchaser  to  locate  them,  it  was  material,  that  the  name  of  the 
settler  should  be  given,  for  he  was  liable  for  the  price  he  had  re- 
ceived, if  the  purchaser  failed  in  effecting  a  location. 

It  does  not  appear  to  us,  that  the  court  erred :  especially  as  there 
is  no  other  evidence  of  the  plaintiff's  claim  respecting  the  floats, 
than  a  letter  of  the  deceased,  in  which  they  are  mentioned  in  a  very 
vague  manner. 

The  defendant  amended  his  ^answer  by  a  plea  of  the  general 
issue ;  which  required  from  the  plaintiff  full  proof  of  his  claim. 

It  appears  to  us  however,  that  the  rights  of  the  plaintiff  to 
the  proceeds  of  these  floats  ought  to  be  reserved  to  him,  that 
they  may  be  exercised  hereafter,  if  he  think  proper. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  of  pro- 
bates be  affirmed ;  reserving,  however,  the  right  of  the  plaintiff 
to  claim  the  proceeds  of  the  floats  mentioned,  in  the  same  man- 
ner as  if  no  suit  had  been  brought ;  the  costs  of  the  appeal  to 
be  borne  by  the  defendant  and  appellee. 
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Elizabeth  Whatley  v.  Pascal  Austin,  Adm'r. 

A  judgment  in  a  suit  ag;aiDSt  an  administrator,  ordering  a  daim  against  the  succes- 
sion to  be  paid  with  pririlege,  though  the  question  of  privilege  may  have  to  be 
settled  afterwards,  eontradictorilj  with  the  rest  of  the  creditors,  is  final  as  to  the 
adminiatrator,  and  maj  be  appealed  from  by  him. 

Miamanagemcnt,  or  failure  to  pay  over  money  reeeJTed,  gires  no  prinlege  upon  the 

the  property  of  an  agent 
Frivileges  are  only  allowed  where  the  law  expressly  aocords  them. 

The  pririlege  of  a  depositor  is  only  i^on  the  price  of  the  thing  deposited,  where  it 
basbeen  sold. 

It  is  of  the  essence  of  the  contract  of  deposit,  that  the  thing  deposited  is  to  be  pre- 
aerred  and  returned  in  kind. 

Appeal  from  the  Court  of  Probates  for  the  parish  of  Catahoula, 
Taliaferro^  J.  The  defendant  was  administrator  of  the  estate  of 
Thomas  Bryan,  deceased. 

Garrettj  for  the  plaintiff. 

Phtlpn^  for  the  defendant  and  appellant. 

Gaelanb,  J.  The  plaintiff,  in  the  year  1838,  delivered  to  Bryan, 
a  short  time  previous  to  his  death,  her  crop  of  cotton,  to  be  sold  by 
him,  and  the  proceeds  paid  to  her.  In  this  matter  Bryan  acted  as 
the  friend  of  plaintiff,  she  being  unacquainted  with  business  mat- 
teis.  The  cotton  was  to  be  shipped  to  and  sold  in  New  Orleans,  at 
the  cost  and  risk  of  plaintiff.  Bryan  consigned  the  cotton  to  Messrs. 
A.Ledouz  &  Co.,  by  whom  it  was  sold,  and  it  is  admitted  the  nett 
proceeds  amounted  to  $1115  61,  which  were  placed  to  the  credit 
of  Bryan,  who  died  before  paying  over  any  portion  thereof  to  plain- 
tiff. When  Bryan's  estate  was  inventoried,  the  sum  of  $701  83 
was  standing  to  his  credit  on  the  books  of  Ledoux  &,  Co.,  and  he 
bad  in  cash  $118.  He  also  possessed  a  property  inventoried  at 
$62,204  36,  more  than  half  of  which  consisted  of  debts  owing  him 
as  a  merchant.  In  the  record  it  is  stated,  *it  is  feared,  though  not 
yet  fully  ascertained,  that  the  succession  of  Bryan  will  prove  in- 
solvent ;'  and  in  the  argument  the  insolvency  is  admitted. 

Upon  a  statement  of  facts  made  and  signed  by  the  counsel  of  the 
plaintiff  and  defendant,  the  case  was  submitted  to  the  probate  judge, 
who  gave  a  judgment  for  the  plaintiff  for  the  nett  proceeds  of  the 
crop,  and  recognized  the  claim  aa  a  privilege  against  the  succession; 
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to  be  paid  as  such  by  the  administrator.  From  this  judgment  he 
appealed. 

The  plaintiflf  moves  to  dismiss  the  appeal,  because,  he  says  the 
judgment  is  not  fins^I,  but  merely  interlocutory,  and  causes  no  irre- 
parable injury,  because  the  question  of  privilege  must  be  settled 
hereafter,  contradictorily  with  the  other  creditors.  This  may  pos- 
sibly be  true ;  but  so  far  as  the  administrator  is  concerned,  the 
judgment  is  certainly  final.  It  orders  him  to  pay  a  certain  sum, 
and  allows  the  plaintiff  a  privilege  for  the  amount.  Because  that 
judgment  cannot  be  executed  immediately,  is  not  a  reason  why  it 
is  not  final.     The  appeal  must  therefore  be  maintained. 

On  the  merits  of  the  case,  the  judge  of  the  court  of  probates 
was  correct  in  giving  judgment  for  the  amount  claimed,  as  a  debt 
owing  by  the  deceased  ;  but  he  erred  in  allowing  it  to  be  paid  as  a 
privileged  debt.  The  art.  3152  of  the  Code  is  express,  that  privi- 
leges can  only  be  allowed,  when  the  law  accords  them  in  terms, 
and  this  court  have  so  decided  in  many  cases.  From  the  evidence 
it  is  clear,  that  Bryan  was  only  an  agent  of  the  plaintiff  to  sell  her 
crop  of  cotton ;  it  was  put  into  his  hands  to  sell  and  dispose  of,  not 
to'  be  preserved  and  returned  in  kind,  which  is  the  essence  of  the 
contract  of  deposit.  Civ.  Code,  arts.  3897, 2915.  For  mismanage- 
ment or  failure  to  pay  over  money  received,  no  privilege  is  given 
upon  the  property  of  an  agent,  and  the  privilege  given  to  the  de- 
positor is  only  upon  the  price  of  the  thing  deposited,  if  it  has  been 
sold.     Civ.  Code,  art.  2903. 

It  may  be,  if  the  plaintiff  can  prove  that  the  funds  on  hand  at 
the  time  of  the  death  of  Bryan,  or  those  in  the  hands  of  Ledoux  &, 
Co.,  at  that  period,  were  the  proceeds  of  her  cotton,  which  Bryan 
had  shipped,  that  she  might  claim  the  amount  as  being  her  property, 
and  not  forming  a  part  of  the  succession,  in  which  event  she  would 
have  to  enter  any  sum  so  recovered  as  a  credit  upon  the  present 
demand. 

The  judgment  of  the  probate  court  is  therefore  reversed  so  far  as 
it  accords  a  privilege  to  the  plaintiff  for  the  amount  claimed  and  ad- 
judged to  her,  and  afRrmed  so  far  as  it  relates  to  the  sum  ordered 
to  be  paid;  the  plaintiff  and  appellee . paying  the  costs  of  this 
appeal. 
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Bronaugh  v.  Neai. 


Apphia  Bronauoh  v.   Meraday  Nbal. 

In  doubtfal  eases  the  conclusion  should  be  in  favor  of  the  party  who  strives  to  avoid 

a  loss,  rather  than  in  fiivor  of  one  who  seeks  a  gain. 
One  sued  as  security  on  the  promissory-  note  of  an  insolvent,  may  plead  in  compen- 

aation  and  reconrention  an  amount  of  money  due  the  principal  debtor,  in  the 

hands  of  plaintifiV  for  vhich  the  latter  had  given  no  consideration  ;  and  interest 

vill  be  allowed  on  it  from  the  date  of  the  judgment. 

Appeal    from  the   District   Court  for   the   parish  of  Rapides, 
Kingj  J. 

T^homas  and  Ogden^  for  the  plaintiff  and  appellant. 

Dunbar^  Hyama  and  Elgee,  for  defendant. 

Martin,  J.  The  plaintiff  claims  of  the  defendant,  as  the  surety 
of  James  Price,  the  sum  of  three  thousand  two  hundred  dollars,  &c., 
on  a  promissory  note.  The  defendant,  among  other  pleas,  claimed 
ia  compensation  and  reconvention  the  sum  of  one  thousand  dollars, 
wliich  he  alleges  the  plaintiff  received  from  Price,  the  defendant's 
principal.  The  plaintiff  had  judgment  for  three  thousand  two 
hundred  dollars  with  interest,  &c.,  suhject  to  a  deduction  of  six 
hundred  and  three  dollars,  to  take  effect  from  the  first  day  of 
January,  18^.  The  plaintiff  appealed.  The  defendant  has 
prayed  that  the  judgment  may  be  amended,  so  as  to  allow  him  the 
sum  of  one  thousand  dollars  on  the  note  sued  upon,  to  take  date 
from  the  19th  of  October,  1837,  instead  of  the  credit  of  six  hundred 
aud  three  dollars,  to  take  effect  from  1st  January,  1839,  as  allowed 
by  the  judgment.  The  plaintiff  and  appellant  contends  on  her 
part,  that  the  credit  of  six  hundred  and  three  dollars  has  been  im- 
properly allowed.  And  the  only  question  submitted  to  us  is, 
whether  this  allowance  is  to  be  sustained, or  increased  as  required  by 
the  defendant  and  appellee.  The  statement  of  facts  shows,  that  the 
plaintiff  received  one  thousand  dollars  from  Price,  the  defendant's 
principal  and  her  debtor,  on  a  verbal  sale  of  two  slaves,  for  which 
she  promised  to  make  title  on  the  payment  of  the  balance  of  the 
price ;  instead  of  completing  this  payment.  Price  clandestinely  got 
possession  of  the  slaves,  and  removed  with  them  to  the  State  of 
Mississippi.  The  defendant  and  appellee  went  with  Goodwin,  who 
was  employed  by  the  plaintiff  and  appellant,  to  pursue  Price  and 
regain  possession  of  the  slaves,  which  was  obtained  after  a  law  suit. 
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and  they  are  now  with  her.  The  district  court  deducted  from  the 
thousand  dollars  paid  hy  Price  to  the  plaintiff  and  appellant,  the 
expenses  she  had  incurred  in  the  pursuit  in  the  recovery  of  the 
slaves,  and  allowed  the  halance  to  the  defendant  and  appellee  in 
compensation  and  reconvention.  Her  counsel  has  contended  that 
the  court  erred,  as  Price  could  not  have  recovered  the  money  he  had 
paid  her  as  long  as  she  was  ahle  and  willing  to  perform  her  part  of 
the  contract,in  part  payment  of  which  she  had  received  it;  and  that  the 
defendant  and  appellee  can  have  no  greater  right  against  her  there- 
for, than  his  principal,  Price.  The  counsel  of  the  defendant  and 
appellee  has  replied,  that  it  is  in  proof  that  she  has  received  Price's 
money,  and  that  if  she  has  done  so  on  a  contract  which  Price  cannot 
legally  enforce  against  her,  nor  she  against  him,  that  it  is  in  her 
hands  without  consideration,  and  that  she  cannot  retain  it  without 
enriching  herself  at  the  expense  of  Price  and  the  defendant  and 
appellee.  Had  she  not  pursued  Price  for  the  clandestine  abduction 
of  the  slaves,  she  might  have  legally  enforced  the  contract  by  alleg- 
ing a  delivery  of  the  slaves  to  him  by  her,  which  he  could  not  con- 
tradict, and  establish  the  same  by  propounding  interrogatories  to 
him ;  but  this  is  now  too  late  for  her  to  do.  It  is  a  legal  axiom,  that 
in  cases  of  doubt  and  difficulty  the  conclusion  ought  to  be  in  favor 
of  the  party  qui  certat  de  damno  vitando,  rather  than  in  favor  of 
the  party  qui  certat  de  lucro  captando. 

As  to  the  time  at  which  this  allowance  is  to  take  effect,  so  as  to 
stop  pro  tanto  the  interest  recovered  by  the  plaintiff  against  the  de- 
fendant, three  periods  have  been  presented  to  us;  the  time  when 
the  plaintiff  received  the  thousand  dollars,  the  date  of  the  plea  in 
compensation  and  reconvention,  and  that  of  the  judgment.  The 
last  appear?  to  us  the  proper  one,  as  it  is  the  period  of  the  liquida- 
tion of  the  debt. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
affirmed,  but  that  it  be  so  amended,  that  the  allowance  of  $603  do 
take  effect  but  from  the  date  of  the  judgment  appealed  from ;  the 
defendant  and  appellee  paying  costs  in  both  courts* 
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Jacob  Klady  t;.  Robert  F.  McGdirb. 

No  appeal  vill  lie  from  •  demand  for  three  hundred  dollan,  with  intereit  from  judi- 


The  defendant  wras  sued  before  the  District  CoUrt  for  the  parish 
of  Ouachita,  I^ng,  J.,  for  three  hundred  dollars,  an  amount  receiv- 
ed by  him  for  the  plaintiff  from  the  treasurer  of  the  State,  as  the 
compensation  allowed  by  law  for  a  negro  slave  belonging  to  plain- 
tiff executed  for  a  criminal  offence,  and  for  •  interest  and  costs  of 
sait.*  No  period  was  mentioned  from  which  interest  was  claimed. 
An  exception  by  defendant  that  according  to  the  allegations  of  the 
plaintiff  he  acted  as  his  agent,  and  that  the  only  actionwhich  could 
be  brought  by  a  principal  against  his  agent  was  one  for  an  account, 
was  overruled ;  and  he  answered  by  a  general  denial,  and  further 
pleaded  in  compensation  and  reconvention  claims  to  the  amount  of 
four  hundred  ^nd  eighty-two  dollars,  seventy-five  cents,  with  inte- 
rest.    There  was  judgment  of  nonsuit,  and  the  plaintiff  appealed. 

Copley  and  Downs,  for  the  plaintiff. 

Defendant,  in  propria  persona. 

MoRPHT,  J. '  The  defendant  and  appellee  moves  to  dismiss  this 
appeal  on  the  ground  that  this  court  has  no  jurisdiction,  the  amount 
in  controversy  not  exceeding  three  hundred  dollars. 

The  demand  is  for  a  sum  of  three  hundred  dollars  alleged  to 
have  been  received  by  defendant  from  the  State  treasurer  for  the 
account  of  plaintiff  as  the  compensation  for  a  slave  of  his  executed 
for  a  criminal  offence  committed  in  the  parish  of  Ouachita,  and  the 
petition  prays  for  interest  and  costs ;  this  claim  is  resisted  by  defen- 
dant, who  denies  the  allegations  of  the  petition,  and  sets  up  divers 
claims  in  reconvention. 

It  is  clear  that  the  plaintiff's  demand  was  unliquidated,  and  that 
therefore  no  interest  had  accrued  on  it  either  before  or  since  the  in- 
ception of  the  suit.  Code  of  Pr.,  art.  554. 

Appeal  dismissed. 


vot.  I. 
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Same  Case — On  an  Application  for  a  Re-he arino. 

No  appeal  will  lie  from  a  demand  which  does  not  exceed  three  hundred  dollars  at 
the  institution  of  the  suit. 

Copley y  for  a  re-hearing,  urged  that  art.  554  of  the  Code  of  Prac- 
tice had  been  repealed  by  the  act  of  20th  March,  1839,  sec.  15,  p.  168; 
that  according  to  art.  2984  of  the  Civil  Code  he  was  liable  for  in- 
terest on  the  amount  claimed  from  the  time  when  he  was  requested 
to  pay  it  over ;  and  that  the  interest  thus  due  would  give  jurisdic- 
tion to  the  court.  I  Mart.  N.  S.,  138  ;  4  ib.,  483 ;  6  ib.,  88,  145, 
185 ;  6  ib.,  647 ;  8  ib.,  122 ;  2  La.,  439 ;  3  ib.,  476;  6  ib.,  323 ;  11 
ib.,  462.  He  contended  that  the  plaintiff  having  moved  to  amend 
the  judgment  so  as  to  make  it  final,  as  to  the  matters  pleaded  in 
compensation  and  reconvention,  which  exceeded  three  hundred  dol- 
lars, that  this  alone  would  gire  jurisdiction  to  the  court. 

MoRPHT,  J.  In  this  case  a  re-hearing  is  prayed  for  on  the 
ground  that  the  decision  of  the  court  is  based  on  article  554  of  the 
Code  of  Practice,  which  has  been  repealed  by  act  of  the  general 
assembly  passed  on  the  20th  of  March,  1839.  This  enactment 
was  overlooked  by  us  in  drawing  up  the  opinion,  but  even  had  it 
been  brought  to  our  notice,  it  could  not  have  varied  the  conclusion 
to  which  we  arrived  in  relation  to  the  question  of  jurisdiction.  The 
demand  was  one  not  exceeding  three  hundred  dollars  at  the  insti- 
tution of  the  suit ;  no  appeal  could  therefore  lie.  Civ.  Code,  artr 
1932. 

Re-'hearing  refused. 


Qeorge  W.  Copley  v,  John  Dowell,  Executor,  dbc. . 

A  sale  is  complete  as  to  the  parties,  as  soon  as  the  terms  are  agreed  upon  $  hut  as  to 
third  persons,  a  delivery  must  take  place  before  their  rights  can  be  affected. 

On  the  sale  or  transfer  of  a  debt,  delivery  is  affected  as  to  third  persons  by  notice  to 
the  debtor  of  the  transfer. 

Action  before  the  Court  of  Probates  for  the  parish  of  Ouachitar 
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Leamffy  J.,  against  John  Dowell,  as  testamentary  executor  of 
Nancy  Strong,  alias  Kirkpatrick,  and  tutor  of  James  Strong,  her 
only  child,  for  the  snm  of  fourteen  hundred  dollars,  being  an 
amount  alleged  to  be  due  to  one  John  Morrison,  for  two  years  services 
as  overseer  on  the  plantation  of  the  deceased,  of  which  claim  the 
plaintif*  became  the  purchaser  at  a  sale  of  the  said  claim  by  the 
sheriff  of  the  parish  of  Ouachita,  under  a  judgment  in  a  suit  of  the 
plaintiff  against  said  John  Morrison.  The  petition  alleges  that  the 
defendant  and  said  John  Morrison  hate  connived  together  since 
the  seizure  of  the  claim,  and  have  endeavored  by  giving  receipts 
and  making  other  acknowledgments  to  defraud  the  plaintiff  out  of 
the  said  claim.  The  defendant  pleaded  a  general  denial;  and 
averred  that  John  Morrison  was  in  his  employment  from  the  Ist  of 
January,  1839,  to  August,  1840,  at  a  salary  of  four  hundred  and 
fifty  dollars  a  year ;  that  his  employment  ended  by  mutual  consent 
at  the  latter  period  ;  and  that  he  had  paid  him  in  fuU,  which  the 
plaintiff  knew  at  the  time  of  the  purchase.  The  defendani  except- 
ed to  the  competency  of  the  ^ourt  to  take  cognizance  of  any  charge 
of  fraudulent  connivance  such  as  was  alleged  in  the  petition,  which 
he  contended  was  exclusively  within  the  jurisdiction  of  the  ordinary 
tribunals. 

James  Gleason  proved  that  Morrison  had  been  employed  as  an 
overseer  by  the  defendant  on  the  estate  of  his  testatrix  during  the 
year  1839  and  until  some  time  in  August,  1840.  He  thought  his 
services  worth  five  hundred  dollars  a  year.  A  copy  of  the  Judg- 
ment, execution,  and  return  in  the  case  of  the  plaintiff  against  John 
Morrison  was  admitted  in  evidence*;  with  copies  of  the  will  of 
Nancy  M,  Strong  alias  Kirkpatrick,  and  of  the  orders  appointing 
the  defendant  executor  and  tutor.  There  was  judgment  in  favor  of 
the  defendant. 

Plaintiff,  in  propria  persona. 

MtGuite^  for  the  defendant  and  appellee. 

Mabtin,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
rejects  his  claim  against  the  estate  of  one  Nancy  M.  Strong  alias 
Kirkpatrick,  deceased.  It  appears  he  purchased  this  claim  for  one 
dollar  at  a  sheriff's  sale  on  a  credit  of  twelve  months  ;  being  the 
claim  of  his  debtor,  Morrison,  who  had  been  employed  as  an  over- 
seer for  more  than  a  year,  at  the  request  of  his  deceased  sister  made 
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in  her  will,  on  a  plantation  which  was  part  of  her  estate  :  hut  the 
plaintiff  neglected  to  give  notice  of  this  purchase  to  the  defendant, 
as  executor  of  said  estate,  who  in  the  mean  while  settled  with  Mor- 
rison, from  whom  he  obtained  a  final  discharge. 

The  petition  alleges  that  this  settlement  and  discharge  were  made 
and  given  by  the  connivance  and  fraud  of  the  said  defendant  and 
Morrison,  with  the  view  of  defeating  the  plaintiff's  claim. 

It  does  not  appear  to  us  that  the  court  erred  in  rejecting  this  de- 
mand. A  sale  is  complete  as  to  the  parties  thereto,  as  soon  as  they 
agree  on  its  terms.  But  as  to  persons  not  parties  to  it,  a  delivery 
must  take  place  before  their  rights  can  be  affected.  On  the  sale  or 
transfer  of  a  debt,  the  delivery  takes  place  by  notice  given  to  the 
debtor  of  the  Uansfer  having  taken  place.  Civ.  Code,  arts.  2612, 
2613. 

The  plaintiff  in  this  case  had  acquired  no  right  under  his  sale, 
against  the  defendant,  at  the  time  the  latter  settled  with  Morrison 
and  took  his  discharge.  If  however  he  has  any  claim  on  the 
ground  of  connivance  and  fraud,  it  is  not  one  which  he  can  enforce 
in  the  court  of  probates  against  the  4e^endant  in  his  representative 
capacity.  His  remedy  is  against  the  d^fei^dant  personally,  and  in 
a  court  of  ordinary  jurisdiction.  ^ 

Judgment  cffirmed. 


Zachariah  H.  Dorsey  v.  James  Phelan,  Tutor,  and  another* 

Appeal  from  the  District  Court  for  the  parish  of  Carroll,  Ten- 
ney,  J. 

This  was  an  action  by  the  plaintiff  against  James  Phelan,  as  tutor 
of  certain  minors,  and  John  D.  Harding,  as  sheriff  of  the  parish  of 
Carroll,  for  the  purpose  of  enjoining  the  latter  from  selling  certain 
negroes  alleged  to  be  the  separate  property  of  plaintiff's  wife,  which 
had  been  seized  by  him  under  an  execution  in  a  suit  of  the  said 
Phelan  against  the  plaintiff.  The  injunction  was  dissolved  with 
damages,  and  the  plaintiff  appealed. 

Copley^  for  the  plaintiff. 

Selhy^  for  the  defendants. 


OCTOBER,   1841.  99 


Donejv.  Phelan,  Tutor,  et  al. 


Martin,  J.  The  applicant  has  put  this  case  before  us,  on  an  as- 
signment of  errors,  to  wit : 

1.  The  motion  for  a  new  trial  was  made  before  signing  judgment, 
and  never  overruled. 

2.  The  court  erred  in  deciding  that  it  was  necessary  that  the  or- 
der for  the  injunction  should  be  made  returnable  to  the  district 
court. 

3.  The  court  should  not  have  dissolved  the  injunction,  because 
the  plaintiff  showed  such  facts  as  would  entitle  him  immediately  to 
a  new  injunction. 

4.  All  judgments  must  be  entered  at  length  on  the  minutes  of  the 
court. 

I.  The  record  shows  that  the  motion  for  a  new  trial  was  overruled 
on  the  same  day  the  judgment  was  signed,  and  was  consequently 
determined  before  final  judgment. 

II.  The  judge  did  not  decide  that  the  order  for  the  injunction 
should  be  made  returnable  to  the  district  court.  On  this  point  the 
counsel  is  in  error. 

III.  It  dpes  not  appear  to  us  that  the  plaintiff  was  entitled  to  n 
new  injunction.  The  clerk's  certificate  shows  that  parol  evidence 
was  introduced  but  was  not  taken  down  in  writing  and  does  not 
come  up  with  the  record ;  we  are  consequently  unable  to  say  whe- 
ther or  not  it  disproved  the  allegations  on  which  the  injunction 
issued. 

lY.  The  judgment  in  this  case  appears  to  have  been  entered  at 
length  on  the  minutes  of  the  court ;  and  we  are  unable  to  discover 
any  error  in  it. 

Judgment  affitmtd. 
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44  387]  Lgy,  Q^  Harris,   for  the  use  of  James  H.  Watson,  v.  John  S. 

and  Thomas  Alexander. 

Service  of  citation  must  be  aocompaaied  with  that  of  a  oopf  of  the  petition;  the 

latter  is  the  only  document  from  which  the  defendant  can  ascertain  the  demand 

with  which  he  is  required  to  comply. 
Service  of  a  copy  of  the  petition  must  appear  of  record ;  no  other  evidence  than  the 

sheriff's  return  can  be  received  to  prove  it    It  mkiy  be  waived  by  the  appearanee 

of  the  party. 
A  judgment  will  not  be  reversed  on  an  assignment  of  error,  where  such  error  might 

have  been  cured  by  evidence  legally  admitted. 

Appeal  by  defendants  from  a  judgment  by  default,  before  the 
District  Court  for  the  parish  of  Concorditt,  Tenney^  J. 
A.  N.  Ogden,  for  the  plaintiff. 
Stacf/f  for  the  defendants. 

Martin,  J.  The  defendants  and  appellants  ask  the  reversal  of 
a  judgment  by  default  made  final  against  them,  on  an  assignment 
of  error  apparent  on  the  face  of  the  record,  which  appears  from  the 
sheriff's  return,  in  the  following  words  :  •  Served  on  the  l6th  Sep- 
tember, 1840,  by  leaving  a  duly  certified  copy  of  this  citation  with 
the  defendant,  J.  S.  Alexander,  in  person,  &c.;  and  served  a  duly 
certified  copy  on  the  other  defendant,  Thomas  Alexander,  in  peison 
at  his  domicil,  &c.*  Neither  of  the  defendants  appeared  in  the 
court  below. 

Their  counsel  contends,  that  they  were  not  duly  cited,  because 
no  copy  of  the  petition  was  served  on  either  of  them.  The  Code 
of  Practice,  art.  185,  makes  it  the  duty  of  the  sheriff  to  serve  copies 
of  the  petition  and  citation  on  the  defendant.  The  proof  of  this 
service  is  not  a  matter  en  pais.  There  can  be  no  evidence  of  it  but 
the  sheriff's  return,  unless  service  be  waived  by  the  appearance  of 
the  party.  The  Code  of  Practice,  art.  606,  No.  4,  provides  *  that 
the  defendant  is  entitled  to  an  action  of  nullity,  when  he  has  not 
been  legally  cited,  and  has  not  appeared,  &c.'  The  citation  sum- 
mons ^  the  defendant,  either  to  comply  with  the  demand  contained 
in  the  petition,  of  which  a  copy  accompanies  the  citation,  or  deliver 
his  answer  to  the  petition  in  the  office  of  the  clerk  of  the  court,  in 
which  he  is  cited  to  appear.'     Idem,  art.  179,  No,  4. 

It  is  of  the  essence  of  the  legal  service  of  the  citation  and  sum- 
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monSf  that  it  be  accompanied  with  the  only  document,  by  which 
the  defendant  may  be  informed  of  the  demand  with  which  he  is  re- 
quired to  comply,  and  of  the  matters  to  which  he  is  to  answer. 

It  has  howoFor  been  contended,  that  on  an  assignment  of  error 
no  judgment  is  to  be  reversed,  if  the  error  assigned  could  have  been 
cured  by  evidence  legally  admitted.  This  is  true,  and  we  have 
often  so  said.  But  we  have  just  now  stated  that  the  service  of  a 
copy  of  the  petition,  being  duly  imposed  on  the  sheriff,  the  best 
evidence  of  his  having  complied,  is  his  return. 

The  service  must  appear  by  matter  of  record.  No  parol  evi- 
dence of  it  can  be  received.  * 

The  clerk's  certificate  inform?  us,  that  the  transcript  contains  all 
the  proceedings  of  the  court,  and  all  the  documents  filed  in  the  case, 
and  in  these  we  look  in  vain  for  any  evidence  of  service  of  a  copy 
of  the  petition.  Be  non  exist entibus  et  non  apparentibus  eadem 
est  lex. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  the  judgment  by  default  set  aside,  and  the  case  re- 
manded for  further  proceedings  according  to  law,  the  plaintiff  and 
Appellee  paying  the  costs  of  this  appeal. 


John  Knioht  v.  Simon  Murchison — Jane  Mitrchison,  his  Wife, 

Intervenor. 

A  manifeflt  eyaai«n  bj  •  pftrty  to  a  sail  to  answer  the  interrogatories  propounded  to 
her,  creates  JL  violent  presumption  that  a  true  and  direet  answer  would  destroy 
her  dmim,  and  amounts  to  such  a  neglect  or  refusal  as  will  audiorize  the  court  to 
take  Oiem  for  confessed. 

On  a  rule  against  a  party  to  show  cause  on  a  certain  day,  why  the  interrogatories 
propounded  to  her  |>y  the  plaintHT,  should  not  be  answered  or  taken  for  confessed, 
the  court  may,  on  &ilnre  of  the  ^arty  to  appear  or  answer,  make  the  rule 
absolute,  and  order  the  interrogatories  to  be  taken  for  confessed  at  once,  and  with- 
out any  further  delay. 

Ob  a  question  whether  doe  diligence  has  beeen  used,  the  decision  of  the  judge  below 
wiU  not  be  interfered  with,  unless  clearly  erroneous. 

Appeal  by  the  intervenor  from  a  decision  of  the  District  Court 
for  the  parish  of  Concordia,  Tenneyt  J. 
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^.  N.  Ogden,  for  the  plaintiff. 

Stacy,  for  the  appellant. 

MoRPHT,  J.  Jane  Mufchison,  the  wife  of  the  defendant  prose- 
cutes this  appeal  from  a  judgment  dissmissing  her  demand  as  an  in- 
tervening party  in  this  suit.  She  claims  as  her  property  three  slaves 
named  Lawrence,  Nat,  and  Nancy,  which  have  heen  attached  as 
belorfginfg  to  her  husband.  The  petition  of  intervention  sets  forth 
that  she  purchased  these  slaves  of  Sarah  Wheeling,  in  Hinds 
county,  State  of  Mississippi,  by  act  under  private  signature,  dated 
the  1st  of  November,  1839,  and  that  by  the  laws  of  that  State, 
where* she  acquired  them,  she  is  entitled  and  empowered  to  acquir'6, 
own,  and  hold  property  in  her  own  right,  separate  from  her  husband, 
and  free  from  all  his  debts  and  liabilities  ;  that  her  said  husband 
having  according  to  said  laws  the  management  and  control  of  said 
slaves,  sent  them  into  the  parish  of  Concordia,  in  the  State  of  Lou- 
isiana, where  they  have  been  illegally  and  wrongfully  attached  at 
the  suit  of  plaintiff  to  secure  a  debt  alleged  to  be  due'  by  the 
defendant.  She  prays  that  the  attachment  be  dissolved,  that  the 
slaves  be  decreed  to  he  her  property  and  that  she  recover  of  plain- 
tiff two  hundred  dollars  damages  for  the  wrongful  seizure  of  her 
slaves.  The  bill  of  sale  for  these  negroes,  which  is  in  the  form  of 
a  receipt  for  the  purchase  money  and  id  signed  by  Sarah  Wheeling, 
is  annexed  to  the  petition.  The  answer  of  the  plaintiff  to  this  in- 
tervention denies  all  the  allegations  therein  set  forth,  and  avers  that 
the  pretended  sale  from  Sarah  Whiting  to  the  said  Jane  M urchi- 
son  was  a  simulation,  that  she  did  not  pay  any  part  of  the  price 
therein  mentioned,  and  had  not  then,  or  at  any  time  previous,  any 
separate  estate  or  means  of  her  own ;  that  the  property  attached 
belongs  to  her  husband,  and  that  the  sale  was  made  to  her  to  cover 
and  protect  it  from  the  pursuit  of  his  creditors.  In  order  to  sub- 
stantiate these  averments  plaintiff  prayed  that  the  intervener  be 
ordered  to  answer  the  following  interrogatories,  to  wit : 

1.  Is  it  not  true  as  alleged  in  the  above  answer  that  no  part  of 
the  price  was  paid  by  you  to  Sarah  Wheeling  for  the  negroes  at- 
tached in  this  suit  T 

2.  Is  it  not  true  that  the  receipt  in  question  was  given  in  your 
name  to  protect  the  property  from  the  pursuit  of  your  husband's 
creditors  ? 
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In  the  copy  of  the  interrogatories  and  answer  forwarded  to  the 
commissioner  to  he  answered  hy  the  intervening  party,  the  name 
^  of  Sarah  Whiting  was  inserted  in  lieu  of  Sarah  Wheeling  in  the 
first  interrogatory.  Availing  herself  of  this  clerical  error,  which  was 
apparent  from  the  accompanying  answer,  which  referred  to  the  sale 
or  receipt  annexed  to  her  petition  and  relied  on  hy  intervener  to 
proTe  her  purchase  from  Sarah  Wheeling,  she  answered. 

To  the  first  interrogatory:  '  I  cannot  answer  to  this  interrogatory 
only  that  I  do  not  know  Mrs.  Sarah  Whitings  never  having  had  any 
dealings  with  her.' 

To  the  second :   '  Further  witness  knows  not/ 

Such  a  manifest  evasion  to  answer  the  questions  put  to  her  when 
she  could  not  have  mistaken  their  purport,  creates  a  most  violent 
presumption  that  a  true  and  direct  answer  to  them  would  have  de- 
stroyed her  claim.  It  ^mounts,  in  our  opinion,  to  such  a  neglect  or 
refusal  to  answer  as  under  article  349  of  the  Code  of  Practice, 
would  have  authorized  the  judge  to  have  taken  for  confessed  the 
&ct8  concerning  which  she  had  heen  interrogated.  Had  this  course 
been  pursued,  she  would  not  have  been  listened  to  if  she  had  pre- 
tended to  have  been  ignorant  of  what  was  asked  of  her.  Parties 
should  not  be  permitted  thus  to  trifle  with  the  orders  of  courts  of 
justice,  and  the  obligations  of  their  oath.  2  Martin,  N.  S.,  66;  10 
La«,  416.  But  the  plaintiff  instead  qf  taking  advantage  of  the 
situation  in  which  the  intervener  had  placed  herself,  moved  the 
court  on  the  8th  of  June,  1841,  to  correct  the  clerical  error  in  the 
answer  and  interrogatories,  by  inserting  the  name  of  Wheeling  in- 
stead of  Whiting;  and  she  was  ruled  to  show  cause  on  the  14th, 
why  the  interrogatories  propounded  to  her  by  the  plaintiff  should 
not  be  answered  or  taken  for  confessed.  Personal  service  of  this 
mle  was  made  on  her  counsel  on  the  12th  of  June.  No  answer 
having  been  made  on  the  appointed  day,  the  judge  ordered  the  in- 
terrogaiories  to  be  taken  for  confessed,  and  on  the  trial  of  the  case 
rejected  her  claim.  To  this  opinion  of  the  judge,  a  bill  of  excep- 
tions was  taken  on  various  grounds,  tending  to  show  that  sufficient 
time  had  not  been  allowed  to  answer  the  amended  interrogatories'; 
and  that  at  all  events  the  only  legal  order  that  the  court  could  have 
made  was,  that  the  interrogatories  should  be  answered  within  a 
delay  to  be  fixed  subsequently  to  making  the  rule  absolute,  and  in 
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defanlt  of  answering  that  the  interrogatories  should  be  taken  for 
confessed.  We  cannot  say  that  the  court  erred.  The  evidence 
shows  that  the  intervenor  lived  but  a  short  distance  from  the  court 
house^and  the  rule  was  only  made  absolute  six  days  after  it  was  taken ^ 
Of  this  rule  the  appellant^s  counsel  cannot  have  been  ignorant,  and 
we  think  she  had  sufficient  time  to  avail  herself  of  the  opportunity 
thus  afforded  her  to  give  direct  answers  to  the  questions  she  had 
theretofore  evaded  answering.  As  to  the  order  made  by  the  judge 
on  the  trial  of  the  rule,  it  might  well  be  inferred  from  the  language 
used,  although  not  very  explicit,  that  the  interrogatories  were  to  be 
answered  on  that  particular  day,  or  that  they  would  be  taken  for 
confessed.  Such  seems  to  have  been  the  understanding  of  the  ap- 
pellant's counsel  himself,  from  the  pains  he  took  to  satisfy  the  judge 
that  he  used  proper  diligence  to  have  the  answers  made  on  that  day. 
We  have  often  said,  that  in  questions  of  this  kind,  we  will  not  inter- 
fere with  the  decisions  of  the  inferior  judges,  unless  they  be  clearly 
erroneous ;  they  have  better  opportunities  than  we  can  have  to 
judge  of  the  motives  which  actuate  the  parties  litigating  before 
them. 


Judgment  affirmed. 


Jacob  Hoovbr,  Tutor,  v.  Jambs  €1.  Richards  and  Wife. 

A  petition  may  be  amended  so  as  td  ohange  the  action  from  apossessory  to  a  peiitoiy 
one. 

A  sale  per  avenionem  eonreys  aU  the  land  between  the  designated"  boundaries, 
vithont  regard  to  the  nomber  of  acres  mentioned ;  but  the  sale  of  a  tract  of  a  cer- 
tain number  of  acres,  between  certain  limits,  qualified  by  the  expression  *  so  as  to 
include  the  said  number  of  acres,'  will  not  be  considered  a  sale^  aoersioneiii, 
but  a  sale  of  the  number  of  acres  specified. 

In  this  case  the  defendants  appeal  from  a  judgment  of  the  District 
Court  for  the  parish  of  Concordia,  confirming  the  title  of  the  minors 
represented  by  the  plaintiff,  to  the  land  in  question.  Pieree^  1,^ 
presiding. 

Farrar  and  Stacy,  for  the  plaintiff. 

Lawrence,  for  the  defendants  and  appellants. 

BuLLARD,  J.     This  is  a  petitory  action,  in  which  the  plaintiffs  as- 
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sen  title  to  a  small  lot  of  land,  described  as  lot  No.  31,  township 
No.  3,  of  range  No/  8  East,  in  the  land  district  north  of  Red 
river,  which  they  allege  is  unjustly  possessed  and  detained  by  the 
defendants. 

The  defendants  first  excepted  to  the  form  of  the  action  as  neither 
petitory  nor  possessory,  and  at  the  same  time  pleaded  the  title  of 
-die  wife.  The  petition  was  then  amended  by  leaye  of  court  so  as 
to  make  the  action  clearly  petitory,  the  plaintiff  praying  for  judg- 
ment on  his  title.  The  amendment  was,  we  think,  properly  ad- 
mitted. The  plaintiff  will  be  considered  as  having  renounced  his 
possessory  action,  and  of  this  the  defendant  has  no  reasonable 
ground  to  complain,  inasmuch  as  it  makes  him  possessor  until  the 
plaintiff  shall  have  shown  a  better  title.     Code  of  Pr.»  64. 

The  defeadaats  answered  to  the  merits,  and  denying  the  plain- 
lifis'  right,  averred  that  the  title  to  (he  lot  of  land  in  dispute  had 
been  confirmed  to  Thomas  Harman  by  commissioner's  certificate. 

The  plaintiffs  exhibit  a  patent  for  the  lot  described  in  the  petition, 
together  with  lot  thirty-three  in  the  same  township  and  range,  con- 
taining together  833  38-100  acres,  in  favor  of  Peter  Little,  dated 
January  19,  1833,  and  a  sale  from  the  grantee  to  John  Hoover, 
and  the  last  will  of  the  latter,  by  which  all  his  estate,  real  and  per^ 
aonal,  was  bequeathed  in  equal  and  undivided  proportions,  to  his 
wife  and  three  sons,  Elias,  John  W.  and  James  Graham  Hoover, 
whose  tutor  prosecutes  this  suit.  It  is  also  shown  that  the  children 
inherited  from  their  mother. 

The  plaintifis  therefore  have  shown  a  title  in  themselves  of  the 
highest  dignity  to  the  locu9  in  quo^  and  it  only  remains  to  enquire 
whether  the  defendants  have  shown  a  better  title  out  of  the  govern- 
ment, as  averred  by  them. 

They  rely  upon  a  commissioner's  certificate,  dated  in  1811,  con- 
firming the  claim  of  Harman  to  the  land  in  controversy  as  part  of  a 
tract  to  which  he  had  an  inchoate  title  from  the  Spanish  government. 
The  certificate  purports  to  confirm  Thomas  Harman  in  his  claim  to 
a  tract  of  land  containing  three  hundred  and  twenty  superficial 
arptfiMj  equal  to  270  80-100  American  acres,  founded  on  a  requite 
and  permission  to  settle,  &>c.,  situated  in  the  county  of  Concordia, 
on  the  west  margin  of  the  Mississippi  river,  hounded  on  the  upper 
eide  by  land  of  Samuel  Phippe^  and  on  the  lower  by  land  of 
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John  Sanded,  having  a  front  on  the  river  of  about  eight  at* 
penSf  with  the  depth  of  forty,  so  as  to  include  the  aforesaid  quantity 
of  three  hundred  and  twenty  superficial  arpents,  having  such  forma 
and  marks,  natural  and  artificial,  as  shall  be  represented  in  a  plat 
thereof  to  be  returned  by  the  principal  deputy  surveyor  of  said 
district,  dbc.  It  appears  that  when  the  survey  was  made  with  a 
view  to  locate  the  land  confirmed  to  Harman,  there  was  found 
^  between  the  lands  of  Phipps  aqd  Sandal  more  than  320  arpens, 
and  that  the  remainder  was  returned  as  public  land  on  the  township 
plat,  and  subsequently  bought  of  the  government  by  Little,  under 
whom  the  plaintiffs  hold,  who  obtained  the  patent  given  in  evidenoe. 

It  is  urged  by  the  defendants*  counsel,  that  the  commissioners  con« 
firmed  the  claim  of  Harman  to  all  the  land  between  Sandal  and 
Phipps  more  or  less,  and  that  the  title  of  the  defendants  is  in  the 
nature  of  a  purchase  per  aversionem,  in  which  this  court  has  re- 
peatedly held  that  all  the  land  passes  which  is  to  be  found  between 
the  designated  boundaries,  without  regard  to  the  enumeration  of 
number  of  arpents. 

Such  is  indeed  the  well  settled  doctrine  in  sales  per  aversionemf 
as  recognized  by  this  court  in  numerous  cases,  to  which  our  atten- 
tion has  been  called  by  the  counsel.  It  is  however  not  so  clear 
that  the  present  would  be  considered  as  a  sale  per  aversionem,  if 
the  grantor  had  been  an  individual,  and  the  sale  intended  to  consti- 
tute the  ultimate  proof  of  title.  The  last  expressions  used,  to  wit : 
*  so  as  t»  include  the  aforesaid  quantity  of  three  hundred  and  twenty 
superficial  arpens,*  would  seem  to  control  the  previous  one  setting 
out  the  adjacent  proprietors  and  limiting  the  grant  to  a  superficies 
oC  d20  drpens,  situated  between  those  two  tracts.  Be  that  as  it 
may,  we  are  clearly  of  opinion  that  the  certificate  was  not  final;  that 
upon  the  return  of  a  regular  survey,  according  to  the  terms  of  the 
certificate,  the  claimant  was  entitled  to  a  patent  for  920  arpents  only. 
It  accordingly  appears  that  when  the  claim  was  located,  Harman  got 
his  quantity,  and  the  patent  of  Little  covers  the  rest  of  the  land 
between  the  two  tracts. 

If  the  confirmation  had  been  made  with  reference  to  and  in  con- 
formity with  a  survey  of  Peter  Walker,  which  is  said  to  have  been 
made  in  1803,  but  not  shown,  and  it  had  appeared  that  the  whole  of 
the  land  between  the  two  adjacent  proprietors,  amounting  to  more 
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than  S30  arpens,  had  been  designated  for  the  grantee,  the  case 
might  have  been  different,  and  probably  the  title  of  Harman  to  the 
whole  would  have  been  regarded  as  complete  from  the  date  of  the 
act  of  Congress  confirming  tl^e  report  of  the  commissioners.  It 
woald  haFe  been  a  grant  by  Congress  of  a  tract  with  definite  and 
specified  boundaries,  which  we  held  in  the  case  of  Boatner  v.  Wal' 
ktTj  11  La.  562,  was  equivalent  to  a  patent. 

Bat  the  case  appears  to  as  more  analogous,  so  far  as  it  relates  to 
the  location  of  it  by  the  operations  of  the  surveying  department,  to 
the  case  of  Slack  v.  OrUlion,  11  Idem,  690,  in  which  we  held  that 
the  patent  must  prevail. 


Judgment  egffirmed. 


John  K.  Daughters,  Administrator,  v.  Lsvi  Guics  and  others. 

QaesdoDS  which  have  been  decided  in  another  action  between  the  same  parties,  or 
between  the  plaintiff*  and  the  vendor  of  defendants,  to  whose  rights  the  latter  were 
sabrogated,  cannot  be  re-examined. 

This  was  an  action  against  Levi  Guice,  Henry  H.  Holstein,  and 
Michael  H.  Dosson,  before  the  District  Court  for  the  parish  of  Ca- 
tahoula, Kingj  J. 

Mayo^  for  the  plaintiff. 

McGuire^  for  the  defendants  and  appellants. 

Bull'ard,  'J.  The  plaintiff  as  administrator  of  the  estate  of 
James  M.  Daughters,  deceased,  seeks  in  this  suit  to  annul  a  sale  of 
a  tract  of  land  by  one  Guice,  a  debtor  of  his  intestate,  to  the  defen- 
dants, on  the  ground  of  fraud.  He  represents  that  he  had  obtained 
a  judgment  against  Guice  for  $1250,  with  interest,  secured  in  part 
by  the  vendor's  privilege  upon  the  land  in  question.  That  before 
judgment  was  rendered,  and  pending  the  suit,  Guice,  with  a  view 
to  defraud  him,  and  to  prevent  his  collecting  the  amount  of  any 
judgment  he  might  obtain,  made  a  fraudulent  conveyance  to  the  de- 
fendanu  of  the  tract  of  land,  it  being  all  or  nearly  all  the  property 
he  possessed.  He  alleges  that  at  the  time  of  the  sale  Guice  was  in 
failing  circumstances  to  the  knowledge  of  the  pretended  purchasers, 
who  also  knew  of  his  fraudulent  intent,  and  that  no  price  was  paid 
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for  the  property,  and  that  an  undue  preference  was  given  to  the  de- 
fendants as  creditors.  The  defendants  having  first  excepted  on  the 
ground  that  the  plaintiff  was  not  administrator,  and  that  exception 
having  heen  overruled  upon  the  exhibition  of  the  plaintiff's  letters  of 
administration  ftom  the  court  of  probates,  the  defendants  answered 
by  denying  the  allegations  in  the  petition;  and  the  two  purchasers 
allege  that  James  M.  Daughter,  in  1835  entered  into  a  written  con- 
tract by  which  he  bound  himself  to  make  to  Levi  Guice,  on  or  be- 
fore the  )st  of  January,  1836,  a  good  warranted  title  to  one  hundred 
and  seventy  acres  of  land  between  Deer  creek  and  Turkey  creek, 
and  to  have  two  ferry  boats,  one  on  each  creek,  and  also  to  have  a 
new  press  put  up  worth  $100,  &c.,  all  for  the  sum  of  $3500,  of 
which  $2000  were  paid,  and  for  the  balance  two  notes  given  for 
$750  each,  and  that  plaintiff  had  obtained  judgment  on  the  two  notes* 
They  aver  that  they  purchased  from  Guice  with  a  special  sub- 
rogation of  all  his  rights  and  actions  against  the  estate  of  Daughters. 
They  allege  that  Daughters  and  his  representatives  have  failed  to 
eom ply  with  their  contract,  though  requested  and  put  in  default; 
that  np  title  has  ever  been  made  to  the  land,  and  much  of  it  has 
been  entered  by  other  persons,  to  their  damage  $1500.  They  fur- 
ther aver  that  fifty  acres  of  the  most  valuable  part  never  belonged 
to  Daughters,  and  that  he  failed  to  leave  the  ferryboats,  or  make  the 
repairs,  as  stipulated  by  him.  They  therefore  pray  that  the  sale 
from  Daughters  to  Guice  may  be  rescinded,  the  $2000  refunded, 
and  that  the  judgment  against  Guice  may  be  cancelled;  and  for  da- 
mages, &c. 

The  plaintiff  annexed  to  his  petition  certain  interrogatories,  to  be 
answered  by  Holstein  and  Dosson,  in  relation  to  the  payment  of  the 
price  set  forth  in  the  conveyance  to  them,  and  their  answers  show 
that  the  price  mentioned  in  the  aale  was  not  paid  in  cash,  nor  do 
they  set  forth  distinctly  in  what  manner  the  property  was  paid  for. 

The  contract  was  by  judgment  of  the  court  below,  founded  on 
the  verdict  of  a  jury,  annulled  and  set  aside  as  fraudulent,  so  far  as 
it  relates  to  the  debt  on  which  judgment  had  been  pronounced 
against  Guice,  and  the  defendants  appealed. 

The  defence  set  up  by  the  purchasers,  grounded  on  the  failure  of 
Daughters  to  comply  with  the  stipulations  of  his  contract,  and  that 
they  had  been  subrogated  to  the  actions  of  their  vendor,  cannot 
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aTa3  them,  because  it  is  manifest  from  inspection  of  the  record, 
that  the  same  questions  were  settled  by  the  judgment  of  the  court 
in  the  case  against  Guice. 

The  question  of  fraudulent  preference  to  the  purchasers  as  the  cre- 
ditors of  Guice,  or  of  his  insolvency  to  their  knowledge,  and  whether 
the  plaintiflTwas  injured  hy  the  contract,  were  left  to  the  jury  upon 
the  evidence,  and  we  are  unable  to  say  that  any  thing  in  the  record 
muthorizes  our  interference. 

Judgment  affirmed^ 


Samubl  R.  Ford  v,  Michabjl  H«  Dosson. 

Tlie  drmwer  of  a  note  negotiated  after  matarity,  may  set  up  any  equitable  defence 
•gainst  the  holder,  whieh  he  could  have  urged  against  the  payee. 

In  a  suit  by  the  holder  against  the  drawer  of  a  promissory  note,  negotiated  after  mi« 
tnrity,  whieh  had  been  given  on  the  settlement  of  a  partnership  formerly  existing, 
between  the  drawer,  the  payee,  and  a  third  person,  the  defendant  may  be  relieTod 
Lj  showing  error  in  the  settlement,  without  making  his  partners  parties  to  the 


Appeal  from  the  District  Court  for  the  parish  of  Catahoula, 
Xing,  J. 

Downs  and  Copley ,  for  the  plaintiff. 

McGuire  and  CratretU  for  the  defendant  and  appellant. 

BinxARD,  J.  This  is  an  action  upon  a  promissory  note  against 
the  drawer,  made  payable  to.  McCluer  or  bearer,  the  plaintiff 
alleging  that  he  is  the  bearer  thereof. 

The  defence  is,  that  the  note  was  given  in  error  on  the  settlement 
of  m  partnership  concern,  in  which  the  respondent  Dosson,  S.  W. 
McCluer,  and  Joseph  Bealcr  were  parlies,  and  that  the  amount  was 
ascertained  by  giving  over  to  the  defendant  rights  and  credits  be- 
longing to  the  partnership  to  the  amount  of  ten  thousand  five  hun- 
dred dollars,  which  were  worthless,  and  errors  in  calculation  $3000. 
That  he  paid  $3000  of  the  note  to  McCluer  which  he  promised  to 
credit  upon  it,  and  that  the  note  was  not  to  bear  interest  until  after 
two  years.  That  the  plaintiff  acquired  the  note  after  maturity,  being 
well  acquainted  with  the  errors  in  the  settlement.  He  further  avera 
that  the  plaintiff  is  not  the  real  owner. 
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.  The  note  having  been  evidently  negotiated  after  maturity,  the 
defendant  was  authorized  to  set  up  any  equitable  defence,  which  may 
have  existed  as  between  him  and  the  original  payee. 

I'he  defendant  having  failed  in  the  opinion  of  the  court  below  to 
make  good  his  defence,  or  to  show  that  he  was  entitled  to  any  de- 
ductions, judgment  was  rendered  against  him,  and  he  appeals. 

His  counsel  have  urged  that  the  court  below  erred  in  refusing  to 
make  McCluer  and  Bealer  parties  to  this  action,  according  to  the 
prayer  of  the  amended  answer  He  contends  that  the  case  involves 
the  opening  of  a  settlement  between  partners,  and  that  in  cases 
of  that  kind  all  the  partners  should  be  called  in.  It  does  not  appear 
to  us  that  the  court  erred.  McCluer  was  the  assignee  of  Bealer  in 
relation  to  the  concern,  and  we  have  already  said  that  the  defend- 
ant might  be  relieved  by  showing  error,  without  making  parties 
those  with  whom  he  was  formerly  associated  and  had  had  a  settle- 
ment, and  to  whom  he  had  given  the  note  sued  on.  It  is  not  easy 
to  perceive  how  such  a  step  would  aid  the  defendant. 

Upon  the  merits,  the  defendant  failed  to  make  out  his  defence. 
The  evidence  shows,  that  when  the  note  was  presented  to  him  by 
the  attorney  of  the  plaintiiT  or  his  agent,  he  said  the  note  was  right, 
and  he  would  make  some  arrangements  to  pay  it.  The  deposition 
of  McCluer  and  of  his  late  partners  and  the  assignee  of  the  other,  is 
far  from  showing  the  errors  complaine  i  of ;  and  the  plaintiff,  ih 
answer  to  interrogatories  propounded  to  him  says,  '  I  have  had  re- 
peated conversations  with  Dorson,  the  defendant  in  this  suit,  and 
he  made, no  objection  to  the  justness  of  the  cl^im  sued  for  in  this 
action  ;  on  the  contrary  he  admitted  that  he  owed  the  debt,  and  en*' 
deavored  to  get  this  deponent  to  take  other  men's  paper  or  notes, 
that  he,  Dorson,  held  in  payment  of  this.' 

Judgment  affirmed. 
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Matbbrt  Wafer  v.  Dayid  C.  Pratt,  Sheriff,  and  Bbrnard 

Hemkbn. 
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VThere  a  aheriff  it  in  posaession  of  property  aeizcd  under  execution,  he  matt  be 
eoDtidered  a  rightful  pottettor  holding  for  the  benefit  of  the  plaintiff,  until  it  it 
dearlj  ahown  that  the  property  aeized  belongs  to  another  than  the  defendant  from 
whom  it  was  taken. 

The  right  of  a  tliird  person  to  oppose  an  execution,  is  limited  to  tKe  cases  in  which 
he  owns,  or  has  a  pririlege  on  the  property  seized  j  and  in  the  former  case  he  must 
make  out  a  clear  title  in  order  to  arrest  the  sale. 

One  who  does  not  possess  as  owner  cannot  acquire  a  title  by  prescription. 

Where  Tendor  and  vendee  live  in  the  tame  house,  possession  follows  title. 

Appeal  from  the  District  Coart  for  the  parish  of  Claiborne, 
CknnpbeUj  J. 

Dovmsj  Copley,  and  Friend,  for  the  plaintiff. 

MeGuire,  for  the  defendant  and  appellant. 

MoRPHT,  J.  Plaintiff  enjoined  the  execution  of  a  writ  oi  fieri 
faciat  under  which  the  sheriff  of  the  parish  of  Claiborne  had 
seized  and  was  proceeding  to  sell  a  negro  man  named  Jim,  as  be- 
longing to  Joel  Wafer,  against  whom  defendant  had  obtained  a 
judgment ;  he  alleges  that  for  several  years  past  he  has  had  the 
actual  and  quiet  possession  of  the  boy,  and  that  he  is  the  legal  and 
equitable  owner  of  him.  The  defendant  moved  the  court  that 
plaintiff  be  ruled  to  prove  the  allegations  in  his  petition,  and  upon 
failure  thereof  that  the  injunction  be  dissolved  with  damages.  The 
sheriff  pleaded  the  general  issue,  averring  that  he  Seized  the  slave 
Rs  the  property  of  Joel  Wafer,  who  claimed  him  as  owner  twenty 
years  ago,  and  has  continued  to  own  him  ever  since,  though  he  per- 
mitted the  plaintiff,  his  brother,  at  whose  house  he  frequently  lived, 
to  have  the  services  of  the  boy  and  of  other  property  of  his,  but 
that  plaintiff  never  claimed  to  own  this  slave  until  the  institution  of 
defendant's  suit  against  his  brother,  Joel  Wafer,  about  one  year  ago. 
The  judge  below  made  the  injunction  perpetual,  from  which  decree 
the  defendants  have  appealed. 

It  appears  to  us  from  the  testimony  on  record  that  the  court  erred. 
When  the  sheriff  is  in  possession  of  property  by  virtue  of  a  seizure 
under  execution,  he  must  be  considered  as  a  rightful  possessor  hold- 
ing for  the  benefit  of  the  plaintiff  in  the  writ,  until  it  be  clearly 
VOL.  I.  6 
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shown  that  the  property  seized  belongs  to  another  person  than  the 
defendant  from  whom  it  may  have  been  taken.  The  right  of  a  third 
party  to  oppose  an  execution  is  limited  to  cases  where  he  owns  the 
property  or  has  a  privilege  on  it.  When  the  former  ground  is 
assumed,  the  person  making  the  opposition  is  in  the  position  of  a 
plaintiff  in  a  petitory  action  ;  he  must  make  out  a  clear  title,  other- 
wise he  must  fail  in  his  attempt  to  arrest  the  sale.  Code  of  Pr., 
art.  396 ;  5  Martin,  268 ;  8  Martin,  N.  S.,  661. 

On  the  trial  the  plaintiff  in  injunction  exhibited  no  title  whatever 
to  the  slave  in  question  ;  on  the  contrary,  the  evidence  by  him  ad- 
duced shows  that  as  far  back  as  1819  or  1820  Joel  Wafer  brought 
this  slave  to  Arkansas  as  owner,  before  the  plaintiff  himself  went  to 
that  State.  That  since  then  the  plaintiff  and  his  brother,  Joel 
Wafer,  have  almost  constantly  lived  together  either  in  Arkansas  or 
in  Louisiana,  and  particularly  during  the  last  ten  or  twelve  years. 
The  long  possession  then  which  plaintiff  has  shown  cannot  avail 
him,  because  he  did  not  possess  as  owner,  and  his  possession  was 
not  exclusive.  If  he  had  acquired  any  title  to  the  slave  from  Joel 
Wafer,  his  other  brother  Thomas  Wafer,  and  his  brother-in-law 
who  testified  as  to  his  possession,  could  have  proved  it,  as  they 
lived  together  for  a  number  of  years  ;  but  as  no  transfer  to  plaintiff 
is  shown  of  whatever  right  or  title  Joel  Wafer  originally  had 
to  this  slave  when  he  took  him  to  Arkansas,  we  are  bound  to  be- 
lieve that  plaintiff  did  not  possess  him  as  owner,  and  could  not 
therefore  acquire  title  to  him  by  prescription.  Civ.  Code,  arts. 
3399,3409,3476,3439. 

We  have  held  that  when  a  vendor  and  vendee  live  in  the  same 
house,  possession  follows  title.  3  Martin,  N.  S.,  337.  The  testi- 
mony moreover  shows  that  the  plaintiff  began  to  claim  to  be  the 
possessor  of  the  slave  as  owner  only  since  his  return  from  Arkansas 
in  1828;  from  which  time  the  prescription  provided  for  by  art.  3439 
has  not  taken  place. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed ;  and  proceeding  to  give  such  judgment  as  should  have 
been  rendered  below,  it  is  adjudged  that  the  injunction  be  dissolved, 
and  that  the  plaintiff  and  appellee  pay  costs  in  both  courts. 
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Js88B  Stakbrouoh  V.  Thomas  B.  Scott,  Sheriff,  and  Silas 

LiLLARD. 

An  affidavit  that  the  aUef^oHon*  in  the  petition  are  true,  it  a  niAoient  eomplianee 

vith  a  faiv  vhieh  reqoirei  that  the  fact* '  stated  in  the  peUtion  shall  be  sworn 

to. 
Ob  an  application  for  an  injunction  to  the  district  court  in  the  absence  of  the  judge, 

the  petition  must  be  addressed   to  the  judge  of  that  court,  and  not  to  the  parish 

jadge,  though  the  latter  be  applied  to,  nnder  the  act  of  1835,  to  grant  it. 
It  is  not  neeeseary  in  granting'an  injunction  that  the  judge  should  state  in  his  order 

into  vhat  court  it  is  to  be  made  returnable.    It  is  the  dutj  of  the  clerk  to  issue  the 

writ  according  to  law. 
It  will  be  no  objeetion  to  an  injunction  bond  that  it  was  dated  before  the  petition  for 

the  injmietion  was  filed.    It  is  enough  that  it  be  of  sufficient  amount,  with  solvent 

soreties^  and  such  diat  the  partj  in  whose  favor  it  is  given,  maj  maintain  an  action 

upon  it. 
Where  an  order  bj  the  parish  judge,  granting  an  injunction  from  the  district  court, 

recites  that  it  was  made  in  the  absence  of  the  district  judge,  such  absence  will  be 

preaumed. 

Thb  defendant,  Lillard,  having  obtained  a  judgment  in  the  Dis- 
trict Court  for  the  parish  of  Madison,  before  Tenney^  J.,  against 
Darid  Stanbrough,  certain  slaves  were  seized  by  Scott  to  satisfy  a 
JUrifaeiM  issued  on  that  suit,  and  directed  to  him  as  sheriff  of  the 
parish  of  Madison.  The  plaintiff  prayed  for  an  injunction  against 
any  further  proceedings  by  the  defendants,  alleging  the  slaves  to  be 
bis  property.  The  petition  was  addressed  to  the  district  judge  for  the 
parish  of  Madison  ;  and  the  affidavit  declared  *  that  the  allegations 
set  forth  in  the  petition  are  true  and  in  his  opinion  render  an  injunc- 
tion necessary.'  An  injunction  was  granted  by  the  parish  judge. 
The  order  allowing  it  recited  :  '  that  it  appearing  to  the  satisfaction 
of  the  parish  judge  of  the  parish  of  Madison  that  the  judge  of  the 
district  court  for  the  said  parish  is  resident  out  of  and  absent  from 
the  said  parish,'  &>c.,  and  directed  *•  that  an  injunction  should  issue  as 
prayed  for,  on  the  petitioner's  giving  bond  in  a  certain  sum,  condi- 
tioned as  the  law  directs'.  The  petition  for  an  injunction  was  filed 
on  the  8th  of  May,  and  the  bond  was  dated  on  the  6th  of  the  same 
month.     The  injunction  was  dissolved. 

Stacey^  for  the  plaintiff  and  appellant. 

Copley,  for  the  appellees,  prayed  that  the  judgment  of  the  lower 
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court  might  be  amended  so  as  to  allow  interest  at  ten  per  cent,  and 
twenty  per  cent  damages  on  the  amount  enjoined.  He  nrged  that 
the  act  of  2d  April,  1835,  p.  227,  giving  parish  judges  power  to 
issue  injunctions  in  the  absence  of  the  district  judges,  required  that 
the  injunctions  so  issued  should  be  made  returnable  to  the  district 
courts. 

BuLLARD,  J.  Lillard  having  recovered  a  judgment  against  David 
Stanbrough  and  others,  caused  a  writ  oi  fieri  facias  to  be  issued, 
which  was  levied  by  the  sheriff  upon  certain  slaves.  Thereupon 
Jesse  Stanbrough  obtained  an  injunction  to  stay  proceedings,  on  the 
allegations  that  the  slaves  seized  were  his  property,  and  in  his  pos- 
session, and  that  his  title  to  said  slaves  had  been  duly  recorded. 

The  defendants  moved  to  dissolve  the  injunction  upon  the  follow- 
ing grounds :  1st.  The  affidavit  is  insufficient  as  it  only  attests  the 
allegations  of  the  petition,  and  does  not  attest  thatthe/ac^9  set  forth 
in  the  petition  are  true  and  correct.  2d.  The  petition  was  impro- 
perly addressed  to  the  district  court,  it  should  have  been  to  the 
parish  judge.  3d.  The  injunction  is  not  made  returnable  in  the 
district  court  as  required  by  law.  4th.  The  bond  does  not  appear 
to  have  been  properly  executed,  it  bearing  date  five  days  before  the 
petition  was  filed.  5th.  There  is  no  showing  that  the  district  judge 
was  absent,  which  fact  should  have  been  made  to  appear  by  affi- 
davit. 

These  exceptions  appear  to  have  been  sustained  and  the  pro- 
ceedings dismissed.  The  plaintiff  in  Injunction  appealed,  and 
assigns  as  error  apparent  upon  the  record,  the  sustaining  of  said 
exceptions.  The  appellee  prays  that  the  judgment  may  be  amend- 
ed so  as  to  give  him  damages  on  the  dissolution  of  the  injunction, 
according  to  the  act  af  1831. 

I.  The  petitioner  made  oath  '  that  the  allegations  set  forth  in  the 
foregoing  petition  are  true  and  in  his  opinion  render  an  injunction 
necessary.'  We  cannot  distinguish  between  the  allegation  of  facts 
and  the  facts  themselves,  in  the  sense  of  the  Code,  which  requires 
that  the  facts  shall  be  sworn  to.  An  allegation  may  be  false  or  it 
may  be  true,  as  xhefact  exists  or  not— but,  strictly  speaking,  a  fact 
cannot  be  false — it  is  only  the  allegation  of  its  existence  which 
may  be  so.    The  affidavit  was.  in  our  opinion  sufficient* 

II.  The  proceeding  was  in  the  district  court,  which  had  rendered 
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the  original  jadgmetit,  and  upon  which  the  execution  had  heen  is- 
sued. The  parish  judge  was  applied  to  in  the  absence  of  the  judge 
of  the  district  court,  to  grant  the  order  for  the  injunction,  but  the 
petition  was  properly  addressed  to  the  court  from  which  the  plain- 
tiff  sought  relief,  and  not  to  the  officer  appointed  by  law  to  act  in 
the  absence  of  the  judge,  whether  the  x;lerk  of  the  court  or  the  pa- 
rish judge. 

HI.  The  writ  which  issued  was  made  returnable  in  the  district 
court  and  was  issued  by  its  clerk.  It  was  not  necessary,  in  our 
opinion,  that  the  judge  in  giv^ing  hiafiat  should  direct  that  the  writ 
should  be  returnable  in  a  particular  court.  It  is  the  duty  of  the 
clerk  to  issue  the  writ,  and  it  appears  that  he  acted  correctly. 

IV.  It  is  enough,  we  think,  that  the  bond  be  of  sufficient  amount, 
with  solvent  sureties,  and  such  as  that  the  party  in  whose  favor  it 
is  made  may  maintain  an  action  upon  it,  if  it  should  appear  that  the 
injunction  was  wrongfully  sued  out.  The  date  of  the  bond  may 
well  precede  the  filing  of  the  petition,  and  yet  the  bond  be  valid. 

V-  We  may  well  presume  that  the  parish  judge  knew  of  the  ab- 
sence of  the  district  judge  when  he,granted  the  order.  His  absence 
in  point  of  fact  is  not  denied,  and  the  presumption  is  that  the  parish 
judge  in  granting  the  order  did  not  exceed  his  powers. 

We  conclude  that  the  court  erred  in  sustaining  the  exceptions 
and  dismissing  the  proceedings. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be 
reversed,  that  the  injunction  be  reinstated,  and  the  case  remanded 
for  further  proceedings  according  to  law,  and  that  the  appellee  pay 
the  costs  of  this  appeal. 
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Jacob  P.  Kifer,  Administrator,  v.  Ditto  L.  Nuttall  and 
Thomas  J.  Peniston. 

Where  a  slaTe  dies  of  a  disease  oontraeted  since  the  sale,  but  before  any  redhibitory 

action,  the  loss  most  be  borne  by  the  purchaser. 
Death  from  a  congestive  fever  contracted  since  the  sale,  is  a  fortuitous  event  vithin 

the  meaning  of  art  S511  of  the  Civil  Code. 
Where  a  slave  had  been  sick  for  several  days,  and  no  physician  had  been  called  until  ~ 

within  three  hours  of  her  death,  such  neglect  will  prevent  a  recovery  of  her 

value,  though  she  may  have  been  affected  vith  a  redhibitory  disease. 
A  purchaser  is  bound  to  take  such  care  of  the  thing  sold  vhich  he  intends  to  return, 

as  might  be  expected  from  a  prudent  father  of  a  family. 

This  was  aa  action  by  the  administrator  of  the  estate  of  Margaret 
Kiper,  deceased,  before  the  District  Court  for  the  parish  of  Cata- 
houla, King,  J. 

Mayo,  for  the  plaintiflf. 

Garrett,  for  the  defendants  and  appellants. 

MoRPHY,  J.  This  suit  is  brought  on  a  promissory  note.  The 
defendants  admit  their  signatures  to  the  instrument  sued  on, 
Nuttall  as  principal,  and  Peniston  as  surety.  But  they  aver  that  it 
was  given  in  part  payment  of  two  negroes  purchased  by  Nuttall  at 
the  probate  sale  of  the  estate  of  Margaret  Kiper,  deceased,  with  a 
full  warranty  against  all  redhibitory  vices  and  maladies ;  that  one 
of  these  slaves,  a  negro  woman  named  Charlotte,  was  at  the  time 
of  the  sale  unsound  and  laboring  under  a  disease  with  which  she  had 
been  long  afflicted  and  which  rendered  her  unfit  for  service ;  that  the 
administrator  and  heirs  knew  the  condition  of  this  slave,  but  con- 
cealed it  from  the  defendant ;  that  the  negro  lingered  from  the  time 
of  the  purchase,  and  about  three  months  thereafter  died  of  the  dis- 
ease with  which  she  had  been  afflicted,  although  every  reasonable 
effort  was  made  to  effect  her  cure.  The  answer  concludes  with  a 
prayer  that,  as  the  price  of  said  negro  is  equal  to  the  amount 
claimed,  the  note  sued  on  be  cancelled  and  annulled,  and  that  a 
sum  of  two  hundred  dollars  be  allowed  in  reconvention  for  the 
boarding,  nursing  and  medical  attendance  of  said  slave.  The  in- 
ferior court  rendered  a  judgment  in  favor  of  the  plaintiff,  from 
which  the  defendant  appealed. 

The  testimony  shows  that  the  slave  Charlotte  was  unhealthy  at 
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the  time  of  and  before  the  sale  to  the  knowledge  of  some  of  the 
heirsy  but  it  is  quite  yague  and  unsatisfactory  as  to  the  nature  of 
her  disease.     One  of  the  witnesses  calls  it  a  female  complaint 
brought  upon  her  by  an  attempt  to  produce  abortion ;  but  even  were 
we  to  consider  the  evidence  as  fully  supporting  the  defence  relied 
on,  it  could  not,  in  our  opinion,  avail  defendants  in  the  present 
case.  From  the  testimony  of  their  own  witnesses  it  clearly  appears 
that  Charlotte  died  of  a  congestive  fever,  a  disease  totally  distinct 
from  that  under  which  she  is  represented  to  have  been  laboring  be- 
fore the  sale.     This  new  disease  which  occasioned  her  death,  is  as 
much  a  fortuitous  event  within  the  meaning  of  article  2511  of  the 
Civil  Code,  as  any  sudden  accident  by  which  she  might  have 
perished.     When  the  thing  sold  is  thus  destroyed,  before  the  pur- 
chaser has  instituted  his  redhibitory  action,  the  loss  must  be  borne 
by  him.    Far  from  any  suit  having  been  brought  by  Nuttall  before 
the  death  of  the  slave,  no  complaint  appears  to  have  been  made 
about  her  having  been  unsound,  until  after  the  inception  of  the 
present  action.     But  leaving  out  of  view  the  positive  provision  of 
law  above  quoted,  the  record  discloses  a  circumstance  alone  suffi- 
cient to  render  unavailing  the  defence  set  up  by  defendants.     The 
negro  girl  was  taken  sick  with  the  fever  from  four  to  six  days  before 
she  died ;  no  physician  was  called  in  to  attend  on  her  except  about 
three  hours  before  her  death,  when  the  progress  of  the  disease  had 
in  all  probability  rendered  it  impossible  to  save  her.     Such  a  ne- 
glect of  the  course  and  duties  prescribed  by  humanity  should,  in 
our  opinion,  preclude  a  purchaser  from  recovering  the  value  of  a 
slave  affected  with  any  redhibitory  disease ;  he  is  bound  towards 
the  vendor  to  take  such  care  of  the  thing  sold  which  he  intends  to 
return,  as  might  be  expected  from  a  prudent  father  of  a  family. 

Judgment  affirmed. 
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SAittfiL  C.  Falkner  and  Wife  v.  Samuel  Friend,  Executor. 

The  article  of  the  Civil  Code  providing  that  a  will  written  out  of  the  presence  of 
the  witnesses  shall  be  presented  in  their  presence  and  declared  bj  the  te&tator  to 
be  his,  does  not  require  a  manual  presentation  ;  it  will  suffice,  if  afier  the  instru- 
ment has  been  read  to  him  in  their  presence,  he  declares  to  them  that  it  contains 
his  last  will. 

The  greHt  difference  between  a  nuncupative  will  by  public  act  and  one  under  private 
signature  is,  that  the  former  must  make  full  proof  of  itself,  and  bear  on  its  fitee 
evidence  that  all  the  formalities  necessary  to  give  it  validity  have  been  complied 
with,  while  the  latter  need  not  mention  the  fulfilment  of  any  formalities,  it  being 
sufficient  if  it  appear  when  the  will  is  admitted  to  probate,  that  they  have  been  ob- 
served. 

When  all  the  requisites  pointed  out  by  law  for  the  validity  of  a  nuncupative  will 
by  public  act  do  not  appear  from  the  instrument  itself,  the  will  must  be  declared 
null,  because  no  omission  to  mention  such  requisites  can  1>e  supplied  by  testimony. 

The  omission  of  a  material  circumstance  in  the  probate  of  a  nuncupative  will  under 
private  signature,  can  only  prevent  its  execution.  It  must  clearly  appear  from  the 
testimony  that  some  of  the  formalities  required  by  law  in  making  such  a  will  have 
been  omitted,  before  it  can  be  annulled. 

To  authorize  the  admission  to  probate  of  a  nuncupative  will  under  private  signature, 
executed  in  the  presence  of  only  five  witnesses,  it  must  appear  from  the  will  or 
from  testimony  offered  to  the  judge  of  the  court  of  probates,  that  they  resided  in 
the  place  where  the  will  is  received,  or  that  a  greater  number  of  witnesses  could 
not  be  had. 

Appeal  from  the  Court  of  Probates  for  the  parish  of  Claiborne, 
Peets,  J. 

The  plaintiff,  Mary  A.  V.  Falkner,  was  the  only' child  of  Fran- 
cis Flournoy,  deceased. 

MoRPHT,  J.  The  plaintiffs  are  appellants  from  a  decree  order- 
ing the  execution  of  the  last  will  and  testament  of  the  late  Francis 
Flournoy,  deceased.  They  have  contended  in  this  court  that  the 
said  will  which  purports  to  be  a  nuncupative  one  under  private  sig- 
nature, is  null  and  void  on  a  variety  of  grounds,  of  which  the  most 
material  are : 

1.  That  it  does  not  appear  to  have  been  written  by  the  testator 
himself,  or  by  any  other  person  from  his  dictation,  or  even  by  one 
of  the  witnesses,  or  that  the  testator  presented  the  paper  on  which 
he  had  written  the  will,  or  caused  it  to  be  written  out  of  their  pre- 
sence^ declaring  to  them  (the  witnesses)  that  that  paper  contained 
his  last  will. 
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2.  That  it  does  not  appear  to  have  been  executed  in  the  presence 
of  five  witnesses  residing  in  the  place. 

The  Civil  Code  provides  for  the  validity  of  this  kind  of  testament 
that  it  shall  be  written  by  the  testator  himself,  or  by  any  other  per- 
son  from  his  dictation,  or  even  by  one  of  the  witnesses,  in  presence 
of  five  witnesses  residing  in  the  place  where  the  will  is  received ; 
or  of  seven  witnesses  residing  out  of  that  place ;  or  that  it  will 
suffice,  if  in  the  presence  of  the  same  number  of  witnesses,  the 
testator  presents  the  paper  on  which  he  has  written  his  testament, 
or  caused  it  to  be  written,  out  of  their  presence,  declaring  to  them 
that  that  paper  contains  his  last  will.  Civ.  Code,  art.  1574.  The 
wili  which  the  plaintifis  seek  to  annul  comes  under  the  second 
clause  of  this  article.  It  does  not  clearly  appear  from  the  process 
verbal  of  the  probate  of  this  will  that  the  testator  jsresen^ecf  it  to  the 
witnesses  and  declared  it  to  be  his  ;  but  we  have  held  in  the  case  of 
Bouthemy  v.  Dreux  et  aL<,  12  Martin,  G45,  that  the  presentation  of 
the  will  need  not  be  manual,  and  that  the  law  is  complied  with  if 
after  the  instrument  has  been  read  to  the  testator  in  the  presence  of 
the  witnesses  he  declares  to  them,  as  the  evidence  shows  was  done 
in  this  case,  that  it  contains  his  last  wili  and  testament.  The  testi- 
mony does  not  show,  however,  that  the  testator  had  caused  it  to  he 
written  out  of  the  presence  of  the  witnesses^  which  circumstance  is 
perhaps  not  immaterial,  but  upon  which,  however,  we  express  no 
opinion,  as  the  second  ground  appears  to  us  well  taken.  Neither 
the  will,  nor  the  testimony  received  by  the  judge  to  prove  it,  shows 
that  the  five  witnesses  to  whom  the  will  was  presented  resided  in 
the  parish  of  Claiborne ;  their  residence  in  the  place  not  appearing, 
there  should  have  been  seven  witnesses  present ;  unless,  as  pro- 
vided by  article  1576,  a  greater  number  of  non-resident  witnesses 
than  five  could  not  be  procured.  The  sufficiency  or  insufficiency 
of  the  number  of  witnesses  present  at  the  making  of  this  will,  de- 
pends on  circumstances  which  may  have  existed,  although  they  do 
not  appear  from  the  process  verbal  drawn  up  by  the  probate  judge, 
to  wit:  the  residence  of  the  witnesses  in  the  parish,  or  the  impos- 
sibility of  obtaining  a  greater  number  than  five.  It  appears  to  us 
that  the  evidence  which  the  probate  judge  had  before  him  in  relation 
to  this  will  did  not  authorize  him  to  decree  its  execution,  but  it  does 
not  necessarily  follow  that  the  will  itself  is  null  and  void.    The  great 
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difierence  between  a  noncupative  will  by  public  act  and  one  under 
private  signature,  is  tbat  the  former  must  make  full  proof  of  itself, 
and  bear  on  its  face  the  evidence  that  all  the  formalities  necessary 
to  give  it  validity  have  been  complied  with,  while  the  latter  need 
not  mention  the  fulfilment  of  any  formalities.  It  is  sufficient  if 
when  the  will  is  probated,  they  appear  to  have  been  observed. 
From  this  difference  it  follows  that  when  all  the  requisites  pointed 
out  by  law  for  the  validity  of  a  will  by  authentic  act  do  not  appear 
from  thg  instrument  itself,  the  will  must  be  declared  null  and  void, 
because  no  omission  in  the  mention  of  such  requisites  can  be  8up« 
plied  by  testimony  ;  while  the  omission  of  a  material  circumstance 
in  the  probate  of  a  nuncupative  will  under  private  signature  can 
only  prevent  its  execution,  which  should  not  be  decreed  until  it 
has  been  regularly  proved  to  have  been  made  according  to  law. 
The  validity  of  a  will  of  this  kind  cannot  be  made  to  depend  on  the 
omission  of  the  judge  to  put  proper  questions  to  the  witnesses,  who 
appear  before  him  to  testify  in  relation  to  the  facts  material  to  pro- 
bate the  will;  it  must  clearly  appear  from  the  testimony  that 
there  has  been  an  omission  of  some  of  the  formalities  required 
by  law  in  the  making  of  a  will  of  this  kind,  before  it  can  be  an- 
nulled. 

It  is  thereforie  ordered  that  the  judgment  of  the. court  of  probates 
decreeing  the  execution  of  the  last  will  and  testament  of  the  lato 
Francis  Flournoy  be  reversed,  and  that  this  case  be  remanded  for 
further  proceedings,  the  defendant  and  appellee  paying  the  costs  of 
this  appeal. 

McGuire  and  Down$t  for  the  plaintiffs  and  appellants. 

Friendf  for  the  defendant. 
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Constance  Littbll,  Tutrix,  v.  Roobr  Banks  Marshall 

and  others. 

Wbere  a  promiasoiy  note  did  not  come  into  the  hands  of  the  plaintiff  in  the  ordi- 
narj  eourse  of  business,  the  maker  maj  prOTe  want  or  failure  of  eonsideration* 

Aa  asreemeot,  though  for  an  amount  exceeding  five  hundred  dollars, may  be  proved 
bja  ung;le  witness  without  anj  oorroborating  circumstances,  where  it  is  not  sought 
to  be  enforced  as  a  eorenant,  but  merely  to  be  proved  as  a  fact 

Action  before  the  District  Court  for  the  parish  of  Avoyelles, 
Boyetj  L,  by  the  tutrix  of  the  heirs  of  Moses  Littell  against  Mar- 
shall ns  drawer,  and  John  li.  Garrett  as  endorser  of  a  promissory 
■ote.  From  a  judgment  in  favor  of  the  plaintitif,  Marshall  alone 
appealed. 

In  this  case  written  arguments  were  submitted  to  the  court  by 
71  A  Lewis,  for  the  plaintiff,  and  by  Taylor^  Swayze,  and  Cush" 
man,  for  the  appellant. 

BvLLARB,  J.  This  is  an  action  upon  a  promissory  note  against 
the  drawer  and  one  of  the  endorseTd,  instituted  by  the  legal  repre- 
sentative of  the  late  Moses  Littell  as  holder.  It  was  made  payable 
and  negotiable  at  the  office  of  discount  and  deposit  of  the  Bank  of 
Louisiana  at  Opelousas,  at  twelve  months  after  date.  Marshall,  the 
drawer,  admits  his  signature,  but  avers  that  he  is  not  bound  to  pay 
the  note,  the  consideration  for  which  it  was  given  having  failed. 
He  alleges  that  at  the  date  of  the  note  he  and  Littell,  the  ancestor 
of  the  plaintifis,  were  joint  owners  of  a  tract  of  land  on  the  west 
Vank  of  the  Atchafalaya,  in  the  parish  of  Avoyelles,  about  a  mile 
below  the  month  of  the  Bayou  des  Glaises,  containing  about  six 
hundred  and  ten  acres,  he  having  acquired  his  half  by  purchase 
from  one  William  D.  Mayes.  That  Liltell  proposed  verbally  to 
sell  him  his  undivided  half  for  fifteen  hundred  dollars,  and  offered 
to  take  his  note  for  the  amount  of  the  purchase,  adding  interest  for 
twelve  months,  and  made  payable  at  the  Bank  of  Louisiana  at 
Opelousas,  which  he  was  to  have  discounted  in  Bank  and  the  pro- 
ceeds applied  to  the  payment  of  the  land ;  that  the  respondent  as- 
sented to  this  propositicm,  and  that  the  note  was  executed,  and  is  the 
same  now  sued  on.  It  was  expressly  understood,  that  as  soon  as 
the  note  caoMbe  distcounted,  Littell  was  to  make  a  sale  of  his  \in« 
dirided^half  of  said  traet  of  land  ;  but  before  the  note  could  b^  diiB- 
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counted,  Littell  died  wiihout  making  any  sale  of  said  land.  He 
therefore  prays,  that  the  note  may  be  ordered  to  be  given  up  to 
him.  The  endorsers  made  no  defence,  and  judgment  having  been 
rendered  for  the  plaintiff,  the  defendant  appealed.  One  witness 
testified  upon  the  trial,  that  in  1837  he  was  at  the  defendant's,  and 
that  Littell  was  there.  That  Marshall  and  Littell  were  speaking 
about  a  tract  of  land  owned  by  them  jointly  near  the  Atchafalayas. 
That  Littell  handed  to  Marshall  the  title  papers  for  the  land,  and 
proposed  to  sell  him  his  half  for  fifteen  hundred  dollars,  but  Mar- 
shall said  he  had  not  the  money.  Littell  said  he  would  enable 
him  to  obtain  the  money,  and  that  if  Marshall  would  have  a  note 
made  out  for  an  amount  payable  in  Bank,  so  that  when  it  should  be 
discounted  it  would  give  fifteen  hundred  dollars,  and  get  as  endorser 
W.  E.  M.  Wells,  he  would  endorse  it,  and  try  and' get  it  discounted 
in  Bank.  That  if  the  note  should  be  discounted  so  as  to  obtain  the 
money,  Littell  would  make  him  a  conveyance  of  the  land ;  other- 
wise it  should  be  returned  to  Marshall.  The  note  was  then  deliver- 
ed by  Marshall  to  Littell.  The  witness  did  not  recollect  that  Wells 
was  there.  He  understood  from  Marshall  and  Littell,  that  they 
had  had  other  transactions  about  land,  but  thinks  they  had  been 
settled.  Understood  that  Marshall  and  Mayes  had  various  trans- 
actions for  land.  It  is  shown  that  the  note  was  endorsed  by  Wells, 
and  that  the  body  of  the  note  is  in  his  handwriting.  The  defendant 
further  gave  in  evidence,  a  conveyance  from  Mayes  to  himself  of 
one  undivided  half  of  the  tract  of  land.  He  also  gave  in  evidence 
sundry  certificates  of  purchases  of  public  land  by  Littell  and 
Mayes  jointly,  amounting  to  607  49-100  acres,  probably  the  same 
land  described  as  situated  on  the  Atchafalaya,  one  undivided  half 
of  which  it  is  averred  was  to  have  been  sold  to  the  defendant 
Marshall.  It  does  not  appear  that  the  note  has  ever  been  discount*- 
ed.  The  plaintiff  contends  that  evidence  of  a  failure  or  want  of 
consideration  cannot  be  received  against  her,  being  a  bonajide  en- 
dorsee before  maturity  of  the  note  and  wiihout  notice.  All  the 
circumstances  which  are  shown  in  relation  to  the  note  sued  on,  ren- 
d3r  it  more  than  probable,  that  it  did  not  come  into  the  hands  of  the 
plaintiff  in  the  ordinary  course  of  business.  It  b  made  not  merely 
payable,  but  negotiable  in  Bank,  and  was  not  so  negotiated*  .It  is 
endorsed  in  blank.    Under  these  circumstaacei  we  are  of  opinion, 
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the  maker  has  a  right  to  make  proof  of  the  want  or  failure  of  con- 
sideration, and  that  the  parole  evidence  which  appears  to  have  heen 
received,  suhject  to  all  legal  exceptions,  was  admissible.  The  wit- 
ness, whose  testimony  we  have  stated  substantially,  stands  unim- 
peached.  It  is  corroborated  by  the  fact  that  Littell  and  the  defend- 
ant Marshall  were  co-proprietors  of  a  tract  of  land.  The  defendant 
gave  in  evidence  the  title  papers  which  were  handed  to  him  at  the 
lime  of  the  agreement,  and  he  exhibits  a  conveyance  from  Mayes, 
the  original  partner  of  Littell  in  the  purchase  from  ihe  United  States. 
The  note  exceeds  by  a  few  dollars  only  the  amount  which  when 
discounted  in  the  Bank  of  Louisiana  at  twelve  months,  would  give 
fifteen  hundred  dollars,  the  alleged  price  of  the  land.  But  it  is 
argued  by  the  plaintiff's  counsel,  that  the  testimony  of  Van  Ness 
was  inadmissible,  because  it  goes  to  prove  an  agreement  for  the  sale 
of  land  by  parole,  which  is  forbidden  by  the  Code.  If  the  title  to 
land  were  to  be  affected  by  the  judgment  in  the  present  case,  un- 
questionably the  evidence  would  be  inadmissible.  But  whatever 
may  be  the  result  in  the  present  case,  Littell's  title  will  remain  un- 
disturbed. It  is  further  urged  that,  even  admitting  the  defendant's 
right  to  prove  by  parole  the  agreement  set  up  in  the  answer,  yet 
the  amount  exceeding  five  hundred  dollars,  it  cannot  be  proved  by 
a  single  witness  without  corroborating  circumstances. 

To  this  it  may  be  answered,  that  the  agreement  is  sought  to  be 
proved  not  as  a  subsisting  covenant  which  the  party  seeks  to  en- 
foree^  but  merely  as  the  inducement  to  another  contract,  the  per- 
formance of  which  is  demanded  of  him.  He  seeks  to  prove  the 
agreement  like  any  other  fact^  constituting  in  reality  a  suspensive 
condition  to  the  contract  relating  to  the  payment  of  the  note.'  But 
even  supposing  this  one  of  the  cases  contemplated  by  that  part  of 
the  Code  relied  upon,  we  have  already  adverted  to  several  circum- 
stances, such  as  the  existence  of  the  note  itself,  endorsed  by  WeUs, 
negotiable  in  Bank,  the  joint  ownership  of  the  land,  and  the  posses- 
sion by  Marshall  of  the  original  evidence  of  title,  which  we 
think  strongly  corroborative  of  the  testimony  of  Van  Ness. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
xeversed,  and  that  ours  be  for  the  defendants  with  costs  in  both 
eduMa. 
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James  Dick  and  others  v,  Hugh  W.  Dunlap. 

Surviving  partners  cannot  sue  alone  for  a  partnership  debt.    The  repreaeatattvei  of 
the  deceased  partner  must  join  in  the  suit 

Appeal  from  the  District  Court  for  the  parish  of  Madison, 
Tenney^  J. 

In  this  case  James  Dick,  William  J.  McLean,  and  Henry  R.  W. 
Hill  filed  a  petition  for  an  order  of  seizure  and  sale,  as  surviving 
partners  of  the  house  of  N.  &  J.  Dick  &  Company. 

Copley^  for  the  defendant  and  appellant. 

No  counsel  appeared  for  the  plaintiffs. 

BuLLARD,  J.  The  plaintiffs  styling  themselves  surviving  partners, 
and  trading  under  the  firm  of  N.  &  J.  Dick  &  Co.,  obtained  from 
the  judge  of  the  ninth  district  an  order  of  seizure  and  sale,  upon 
exhibiting  an  authentic  copy  of  a  judgment  rendered  in  the  state  of 
Mississippi  against  the  defendant. 

The  defendant  made  opposition  to  the  proceeding  on  various 
grounds,  and  among  others,  that  the  plaintifls  are  not  authorized 
to  sue  as  surviving  partners,  and  the  opposition  being  admitted, 
the  sheriflf  was  enjoined  from  further  proceedings,  but  without 
any  security  being  given  on  the  part  of  the  defendant,  he  being  ex- 
empted by  the  order  of  the  judge  from  giving  security. 

Before  the  court  had  acted  upon  this  opposition,  or  any  issue  bad 
been  joined  upon  it,  the  defendant  applied  to  the  district  judge  for 
leave  to  appeal  from  the  order  of  seizure  and  sale  itself,  and  it  was 
allowed,  returnable  to  the  present  term,  and  bond  was  given  as  re- 
quired by  the  order  of  the  judge. 

The  appellant  urges  that  according  to  repeated  decisions  of  this 
court,  surviving  partners  have  no  capacity  to  sue  for  a  debt  due  to 
the  partnership,  and  that  consequently  the  order  of  seizure  issued 
improvidently  and  illegally.  We  cannot  consider  the  question 
open.  6  La.,  683.  7  Id.,  194.    13  Id.,  484. 

This  objection  being  fatal,  it  is  not  necessary  to  examine  other 
alleged  errors  in  the  proceeding. 

It  is  therefore  ordered  that  the  judgment  directing  the  exe« 
cutory  process  to  issue  be  rescinded,  and  that  the  writ  be  quashed 
and  seta8ide,'and  that  the  plaintiflfs  pay  the  costs  in  both  courts. 
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Richard  L.  Cawthorn  v.  William  N.  T.  McDonald. 

A  4e&Mlaot  wQl  not  be  allowed  to  amend  his  antver  for  the  purpose  of  eiting  third 
pcnootin  warrantjr,  whom  he  alleges  to  hare  placed  the  slave  saed  for  in  his  pos- 
aeasion,  vhea  he  does  not  pretend  to  have  anjr  recourse,  nor  asks  for  any  judgment 
a|;ainst  them. 

Vntere  the  sigbitnre  to  a  fMnrer  of  attorney  was  proved  by  a  vitneai  who  waa  awom 
wjihoui  objeetioQ,  it  will  be  too  late  to  object  on  an  appeal  that  the  ssbscribiug 
witness  should  have  beeen  produced. 

Tile  aeknowledgiment  of  delivery  made  by  the  vendor  of  certain  slaves  in  the  deed 
of  aale,  is  solRoient  against  a  naked  possessor,  without  title. 

ApnsAL  by  the  defendant  from  a  judgment  of  the  District  Court 
for  the  parish  of  Ouachita,  Boyce^  J.,  in  favor  of  the  plaintiff. 

McGiiirej  for  the  plaintiff. 

Copley^  for  the  defendant. 

BuLLARD,  J.  The  plaintiff  sues  for  a  slave  named  Arm,  whom 
he  alleges  he  purchased  on  the  21st  of  October,  1S39,  of  John  X. 
Fisher,  by  act  before  the  judge  of  the  parish  of  Ouachita,  duly  re- 
corded. He  avers  that  the  defendant  has  the  slave  in  his  posses- 
sion, hot  refuses  to  give  him  up,  to  his  damage,  dbc. 

The  defendant  denies  all  the  allegations  in  the  petition,  and  espe- 
cially that  the  plaintiff  is  the  owner  of  the  negro  roan  mentioned  in 
Ids  petition.^  He  avers  that  the  slave  in  question  was  seized  by  the 
sheriff  of  the  parish  of  Ouachita  on  an  order  of  seizure  and  sale, 
issoed  at  the  suit  of  Lake  4b  Petty  against  John  J.  Fisher,  from  the 
district  court  of  Oaachita,  and  was  left  by  the  sheriff  in  his  pos- 
session, and  that  he  possesses  said  property  as  the  agent  of  the 
sheriff  only,  and  that  the  plaintiff  has  fio  right  nor  title  to  the 
negro  sued  for. 

The  defendant  afterwards  moved  to  amend  his  answer  so  aai  to 
aver  that  the  slave  was  originally  put  in  his  possession  by  Lake  db 
Petty,  and  was  levied  on  by  the  sheriff  in  virtue  of  an  order  of 
seizure  and  sale  in  their  favor  against  Fisher,  and  for  leave  to  call 
in  warranty  the  sheriff  as  well  as  the  said  Lake  db  Petty,  and  thai 
curators  ad  hoc  be  appointed  to  represent  the  absentees.  This 
motion  was  overruled,  and  he  took  his  bill  of  exceptions.  We  are 
of  opitriott  the  court  did  not  err.  The  defendant  does  not  pretend 
that  ke  has  any  recourse  in  warranty  against  the  persons  wh6  are 
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alleged  to  have  placed  the  slave  in  his  possession,  nor  does  he  ask 
any  judgment  against  them.  They  were  at  liberty  to  intervene  if 
they  saw  fit,  in  order  to  protect  their  own  rights. 

The  evidence  shows  that  H.  M.  Bry,  as  agent  of  J.  J.  Fisher, 
sold  the  slave  in  question  by  authentic  act,  on  the  Slst  of  October 
to  the  plaintiff.  That  an  order  of  seizure  and  sale  issued  on  the 
29th  of  the  same  month,  on  a  judgment  recovered  by  Lake  So  Petty 
against  Fisher  in  the  state  of  Mississippi,  but  which  was  recorded 
in  the  office  of  the  recorder  of  Mortgages,  on  the  21  st  of  October, 
1839,  previously  to  the  issuing  of  tho  order  of  seizure  or  summary 
execution,  that  order  itself  not  appearing  to  have  been  record- 
ed. It  appears  further  that  under  that  summary  execution  the 
sheriff  levied  upon  the  slave  together  with  others,  but, that 
Sam  together  with  one  other,  were  released  from  the  seizure  by 
the  sherifT,  who  refused  to  sell  them  because  they  had  been  sold  by 
Bry,  as  agent  of  Fisher,  previously  to  the  issuing  of  the  writ.  The 
other  slaves,  five  in  number,  were  sold  by  him.  It  appears  that  all 
the  slaves  were  brought  from  Mississippi  by  Petty,  one  of  the  part- 
ners of  Lake  &  Petty,  who  stated  that  being  a  creditor  of  Fisher, 
and  apprehensive  that  Fisher  would  run  the  slaves  off,  he  had  taken 
the  start  of  him  and  run  them  off  himself,  and  placed  them  in  the 
hands  of  McDonald. 

The  appellant  contends  that  the  letter  of  attorney  from  Fisher  to 
Bry  has  not  been  duly  proved  ;  that  the  subscribing  witness  should 
have  been  produced.  His  signature  is  proved  to  be  genuine  by  a 
witness  who  was  sworn  and  testified  without  objection.  It  is  now 
too  late  to  complain  that  the  best  evidence  was  not  produced. 

It  is  further  contended  that  Lake  &  Petty  by  the  seizure  acquired 
a  lien  upon  the  slave,  and  that  the  sheriff  ought  to  have  proceeded 
after  Cawthorn  dismissed  his  opposition,  although  the  return  day  of 
the  writ  was  past.  To  this  it  may  be  answered,  that  the  proceeding 
instituted  by  Cawthorn  against  Lake  &  Petty  had  no  longer  any 
object,  and  the  sheriff  had  no  longer  authority  to  act.  Of  this  the 
defendant  has  no  right  to  complain,  as  he  does  not  represent  Lake 
&  Petty,  who  were  originally  wrong-doers,  and  their  possession  a 
tortious  one  as  it  relates  to  Fisher. 

The  deed  from  Bry,  as  agent  of  Fisher,  acknowledges  a  delivery 
of  the  slaves  sold.     This  was  clearly  sufficient  so  far  as  the  defen- 
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dant  is  concerned,  who  is  a  naked  possessor  without  the  shadow  of 
light  to  the  slave  in  question,  and  who  has  no  capacity  to  avail  him- 
self of  any  pretended  rights  of  Lake  &  Petty. 

Judgment  affirmed. 


Richard  L.  Cawthorn  v.  Daniel  McDonald. 

ApFBiJ.  by  the  defendant  from  a  judgment  of  the  District  Court 
for  the  parish  of  Ouachita,  Boyce,  J. 

MeChdref  for  the  plaintiff. 

Copley^  for  the  defendant. 

BuLLARD,  J.  This  case  cannot  be  distinguished  from  that  of  the 
same  plaintiff  against  Wm.  N.  T.  McDonald,  just  decided.  It  re* 
lates  to  the  slave  Stephen^  sold  at  the  same  time  and  under  the  same 
circumstances. 

Judgment  affirmed. 


Allrn  D.  Ratcliff  i;.  Inoeodozsar  C.  Bridobr. 

ImproYements  made  en  the  public  lands  may  be  <old,  and  are  a  good  consideration 
for  a  note,  though  such  sale  gives  no  title  to,  nor  any  lien  or  privilege  upon  the 
land  independently  of  the  rightt  conferred  by  the  laws  of  the  United  States. 

Appeal  by  the  defendant  from  a  judgment  of  the  District  Court 
for  the  parish  of  Caldwell,  Eingj  J.,  in  favor  of  the  plaintiff. 

Mayo  and  Garrett^  for  the  plaintiff*. 

MeGuire  and  Ray^  for  the  defendant. 

Garland,  J.  The  defendant  being  sued  on  his  promissory  note 
for  $2000,  pleads  that  he  was  induced  to'sign  it  by  the  fraudulent 
and  false  representations  of  the  plaintiff,  who  pretended  to  be  the 
owner  of  valuable  improvements  upon  public  land  upon  Long  Lake, 
in  the  parish  of  Caldwell,  which  he  sold  defendant.  He  says  these 
improvements  were  not  worth  $200.  He  says  there  was  error  on 
his  part,  fraud  on  the  part  of  plaintiff,  and  no  consideration  for  the 
note. 

VOL.   I.  8 
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We  find  in  the  record  a  sale  in  writing  from  plaintiff  to  defendant 
of  all  his  claims  and  improvements  on  Long  Lake  upon  the  public 
domain,  it  being  distinctly  understood  and  expressed  at  the  time* 
that  the  land,  for  which  the  note  was  given,  belonged  to  the  United 
States. 

The  defendant  endeavored  to  prove  the  improvements  were  not 
worth  as  much  as  he  promised  to  give  for  them,  and  contends  that  the 
sale  of  them  was  illegal,  as  the  parties  expected  a  pre-emption  right 
might  be  obtained  at  some  future  day.  Nothing  is  said  of  a  right 
•f  pre-emption  in  the  sale,  and  if  Bridger  ever  gets  one,  it  will  be 
by  virtue  of  his  settlement,  and  not  of  the  purchase  made  from 
plaintiff.  The  evidence  in  relation  to  the  value  of  the  improve- 
ments varies  a  good  deal  as  to  their  value,  but  there  is  no  plea  of 
lesion.  We  are  of  opinion  that  improvements  made  on  the  public 
land  may  be  sold,  and  form  a  good  consideration  for  a  promissory 
note,  but  such  sale  gives  no  title  to  or  lien  or  privilege  upon  the 
land,  independent  of  the  rights  conferred  by  the  laws  of  the  United 
States.     16  La.,  292. 

The  defendant  complains  most  ungraciously  of  the  sale  made  to 
him  by  the  plaintiff.  We  see  from  the  evidence,  that  he  purchased  of 
the  plaintiff  four  or  five  improvements ;  he  has  by  an  authentic  act 
sold  three  of  them  to  a  man  named  Holt  for  $2000;  he  occupies  the 
others,  and  now  coolly  turns  upon  his  vendor  and  charges  him  with 
fraud  for  doing  what  he  has  himself  done.  We  will  not  countenance 
such  conduct. 

Judgment  affirmed. 


CsPHiis  Duval  v.  John  H.  Kbllam. 

The  answer  cannot  be  amended  after  the  ease  bas  been  eaUed  for  trial. 

It  wUl  be  no  defence  to  an  action  by  the  payee  of  a  note,  that  it  wat  taken  by  him  for 
a  debt  due  to  an  estate  of  which  he  had  been  administrator,  and  had,  on  a  settle- 
ment of  his  accounts  in  the  coart  of  probates,  and  a  snbseqaent  partition  among 
the  heirs,  been  assigned  to  one  of  them,  where  there  is  no  evidence  that  the  plain- 
tiff seeks  to  avail  himself  of  the  suit  to  tlie  injury  of  the  latter.  The  transfer 
being  a  matter  of  record,  the  defendant  will  be  discharged  by  payment  to  the  heir. 

This  case  was  tried  before  the  District  Court  for  the  parish  of 
Ouachita,  Boyce^  J. 
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GarrM  and  Copley^  for  the  plaintiff. 

McGuirej  for  the  defendant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  on  his 
promissory  note,  given  to  the  plaintiff  for  the  purchase  of  some 
property,  part  of  an  estate  of  which  the  plaintiff  was  administrator. 

The  defendant  first  urges  as  an  exception  the  prematarity  of  the 
suit,  as  he  was  the  plaintiff's  surety  in  the  administration  hond,  and 
there  was  considerahle  danger  of  his  becoming  liable  for  his  mal- 
administration. He  further  urgee  that  the  plaintiff  was  insolvent, 
and  the  exception  concludes  with  the  allegation  of  the  plaintiff's 
promise  not  to  institute  suit  on  the  note,  until  he  had  indemnified  the 
defendant  or  relieved  him  from  his  suretyship.  He  made  an  un- 
successful attempt  to  establish  this  last  allegation  by  an  appeal  to 
the  plaintiff's  conscience.  The  exception  being  overruled,  the  de- 
fendant filed  an  answer  in  which  he  admits  his  signature,  and 
avers  the  plaintiff  was  not  the  owner  of  the  note ;  that  on  a  settle- 
ment of  his  account  as  administrator  of  one  Hagler^s  estate,  he  has 
surrendered  this  note  with  others  in  the  probate  court,  and  a  partition 
has  been  made  of  them,  and  the  one  in  suit  has  fallen  to  the  share 
of  some  minor  heirs  of  said  estate,  of  whom  the  plaintiff  is  not  the 
tutor ;  that  the  plaintiff  is  therefore  without  interest  in  the  note, 
and  payment  to  him  would  not  discharge  the  defendant. 

When  this  case  was  called  for  trial,  the  defendant  moved  for 
leave  to  file  an  amended  answer,  calling  on  the  plaintiff  to  answer 
interrogatories,  which  was  refused,  and  he  took  his  bill  of  excep- 
tions.    There  was  judgment  against  him,  and  he  appealed. 

It  appears  to  us  the  exception  was  correctly  overruled,  as  none 
of  the  facts  set  forth  were  proven.  Leave  to  file  an  amended 
answer  at  the  time  when  the  cause  was  called  for  trial,  was  properly 
refused  as  coming  too  late. 

The  record  shows  that  in  the  settlement  of  the  plaintiff's  account 
in  the  court  of  probates,  the  note  now  sued  on  was  stated  to  remain 
unpaid  and  in  suit  against  the  present  defendant.  In  the  partition 
which  soon  followed,  this  note,  with  other  effects,  was  given  to  one 
of  the  heirs.  This  heir  acquired  with  the  note  the  right  of  the 
plaintiff  in  the  present  suit,  which  was  brought  for  its  recovery. 
The  transfer  of  this  right  is  a  matter  of  record,  which  would  enable 
the  defendant  to  discharge  himself  by  payment  to  the  heir,  or  repel 
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the  claim  of  the  present  plaintiff,  if  he  sought  to  avail  himself  of 
the  present  suit  against  the  defendant  to  his  injury,  and  that  of  the 
heir  to  whose  share  the  note  has  fallen.  He  has  therefore  shown 
no  good  reason  or  defence  against  his  paying  the  note. 

Judgment  qfirtned. 


Alexander  Lazarre  v,  William  Patterson  Snow. 

The  period  after  the  lapse  of  which  no  appeal  will  lie,  is  to  be  compated  from  the 
day  when  the  judgment  was  rendered ;  not  from  that  on  which  it  was  notified  to 
the  partj  against  whom  it  was  given. 

This  is  a  case  from  the  District  Court  for  the  parish  of  Caldwell, 
WilsoHj  J. 

Garrett,,  for  the  plaintiff. 

McGuire  and  i?ai/,  for  the  defendant. 

Martin,  J.  The  dismissal  of  the  appeal  is  prayed  for  on  the  ground 
that  it  was  not  taken  within  a  year  from  the  rendition  of  the  judg- 
ment. The  latter  was  signed  on  the  8th  April,  1840,  and  the 
appeal  was  granted  on  the  12th  April,  1841. 

It  is  true  the  judgment  was  not  notified  to  the  defendant  until 
the  13th  April,  1841,  and  the  appeal  had  been  granted  the  day 
before.  The  judge's  fiat  expressly  states  that  the  appeal  bond  is  to 
be  given  for  $1600  for  a  suspensive  appeal,  and  for  t200  if  only  a 
devolutive  appeal  is  taken.  The  bond  was  accordingly  executed 
for  the  larger  sum. 

The  Code  of  Practice,  article  676,  provides  *  that  if  the  appeal 
has  been  taken  within  ten  days,  not  including  Sundays,  after  judg- 
ment has  been  notified  to  the  party  cast  in  the  suit,  it  shall  stay  ex- 
ecution and  all  further  proceedings  until  a  definitive  judgment  be 
rendered  on  the  appeal,  &c.'  It  is  contended  that  this  clause  au- 
thorizes a  suspensive  appeal  if  applied  for  within  ten  days  after  the 
notification  of  the  judgment ;  and  that  the  appellant  might  well 
wait  to  -take  measures  for  the  suspension  of  the  appeal  until  the 
appellee  manifest  his  intention  to  execute  the  judgment  by  giving 
notice  of  it ;  and  that  the  latter  must  impute  the  delay  in  the  appli- 
tioQ  for  the  appeal  to  his  own  laches.     This  would  be  correct 
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reasoning  if  tbere  were  not  another  article  in  the  Code  of  Practice 
which  fixes  a  time,  after  which  no  appeal,  suspensive  or  derolutiye, 
can  be  taken.  The  article  593  expressly  says  that '  no  appeal  will  lie, 
except  as  regards  minors,  after  a  year  has  expired,  to  be  computed 
from  the  day  on  which  the  final  judgment  was  rendered,  &c,*  In 
the  case  of  minors  the  time  is  to  be  computed  from  the  day  of  their 
becoming  of  age.  lb.,  593.  This  precludes  the  idea  that  the  com- 
pntation  of  time  is  to  be  made  from  the  date  of  the  notification  of 
judgment. 

Appeal  dismissed. 


William  M.  Lambeth  and  another  v.  George  H.  Caldwell 

and  others. 

The  irant  of  a  seal  to  the  certificate  of  a  notary,  will  be  no  objection  to  its  admission 
in  eTidenee.    No  law  requires  that  a  notary  shall  furnish  himself  with  a  seal. 

The  holder  of  a  note  maj  sue  the  last  endorser,  though  the  maker  and  previous  en- 
dorser be  solvent. 

This  was  an  action  before  the  District  Court  of  the  parish  of 
Oaachita,  Boyce^  J.,  by  the  plaintifi!s,  composing  the  commercial 
firm  of  Lambeth  &  Thompson,  against  Caldwell  as  drawer,  and 
James  H.  Brigham  and  Solomon  W.  Downs,  as  endorsers  of  a 
DOte. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment 
against  them  as  maker  and  endorsers  of  a  promissory  note ;  on  the 
plea  of  the  general  issue  by  the  endorsers,  and  on  a  judgment  by 
default  made  final  against  Caldwell,  the  maker. 

The  judgment  by  default  against  the  maker  was  correctly  made 
final;  his  attorney  having  declared  on  oath,  Uhiit  all  the  signatures 
on  the  note  were  genuine.^ 

The  signatures  of  the  endorsers  were  proved  by  the  above  men- 
tioned witness,  and  by  others. 

Our  attention  is  drawn  to  a  bill  of  exceptions  taken  to  the  admis- 
sion in  evidence  of  the  certificate  of  the  notary,  attesting  notice  to 
the  endorsers,  on  the  ground  that  no  seal  is  affixed  thereto. 

We  are  acquainted  with  no  law  requiring  notaries  to  furnish 
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Chemselyes  with  seals.  It  is  true,  the  general  aad  perhaps  universal 
practice  is  for  such  officers  to  hare  seals,  and  to  affix  them  to  their 
certificates.  This  practice  is  certainly  laudable,  but  nothing  author- 
izes us  to  say,  that  the  absence  of  a  seal  on  the  certificate  of  a 
notary,  can  prevent  its  admission  when  ofiTered  in  evidence. 

It  does  not  therefore  appear  that  the  court  erred  in  receiving  the 
notary's  certificate  in  evidence,  as  proof  of  notice. 

Downs,  one  of  the  endorsers,  urges  that  the  judgment  is  erroneous, 
because  he  is  the  last  endorser,  and  is  only  liable  in  the  event  of  the 
insolvency  or  failure  of  the  first  or  preceding  endorser  to  pay  the 
note. 

It  was  never  doubted  until  now,  that  the  holder  of  a  bill  or  note 
might  sue  his  immediate  or  last  endorser,  although  the  maker  of  the 
note  and  all  the  other  endorsers  were  perfectly  solvent. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  in  both  courts,  and  five  per  cent  damages  as  to 
the  defendant  Caldwell ;  and  that  it  be  affirmed  with  costs  as  to  the 
other  two  defendants,  Brigham  and  Downs. 

McGuirty  for  the  plaintiffs. 

Copley  and  Downs,  for  the  defendants. 
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Gay  and  another. 

Ordinarj  partners  are  not  bound  in  aolido  for  the  debts  of  the  partnership  j  nor  can 
one  partner  bind  the  others  unless  authorized  to  do  so,  either  specially,  or  by  the 
articles  of  the  partnership  itself,  or  unless  it  be  proved  that  the  partnership  was 
benefited  by  the  transaction ;  and  the  burden  of  proof  rests  on  the  party  who  seeks 
to  be  paid. 

Action  before  the  District  Court  for  the  parish  of  Avoyelles, 
Boyctj  J.,  by  Joseph  A.  Dumartrait,  administrator  of  the  estate  of 
L.  Lastrapes,  and  Alphonse  Desmare  and  Henderson  Taylor,  sur- 
viving partners,  against  Appleton  Gay  and  Charles  D.  Brashear. 

MoRPHY,  J.*  The  plaintiffs,  formerly  commission  merchants  in 
New  Orleans,  claim  $1479  72  on  an  account  current  for  sundry 

*  Garland,  J.,  did  n6t  sit  in  this  case,  having  been  engaged  as  counsel  for  the 
plaintiffs. 
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advances  made,  and  drafts  accepted  and  paid  by  them  for  and  on 
account  of  defendants  who,  they  allege,  were  ordinary  partners 
pursuing  the  business  of  planting  and  cultivating  cotton  in  the 
parish  of  Avoyelles,  nnder  th^  name  and  style  of  Gay  db  Brashear. 
They  ask  for  judgment  in  Bolido  against  the  defendants  for  the  said 
amount;  and,  in  the  alternative,  for  a  joint  judgment.  Gkiy,  although 
legally  cited,  made  no  answer  to  the  petition ;  but  Brashear,  the 
other  partner,  joined  issue,  admitting  that  an  ordinary  and  particular 
partnership  bad  existed,  as  alleged,  between  him  and  Appleton 
Ghty,  but  denying  his  liability  to  pay  any  part  of  the  debt  sued  for, 
and  particularly  two  drafts  drawn  by  Gay  in  the  name  of  the  part- 
nership, one  of  $631  64,  in  favor  of  Silas  F.  Thomas,  and  one  of 
$1355  43,  in  favor  of  James  Lansing,  because  they  were  drawn  by 
Gay  without  authority  from  him ;  and  because  the  partnership  was 
never  benefited  by  the  transaction,  the  drafts  having  been  given  for 
tbe  private  and  individual  debts  of  the  said  Gay.  The  answer  con- 
cludes with  a  prayer  for  a  judgment  in  reconvention  against  plain- 
tiff in  the  sum  of  $500,  which  would  be  the  balance  against  them 
after  deducting  from  their  account  the  two  contested  drafts.  The 
inferior  court  rendered  a  judgment  in  favor  of  Brashear,  from  which 
plaintiffs  have  appealed. 

The  rights  and  obligations  of  the  members  of  a  special  and 
limited  partnership  are  clearly  defined  in  the  Louisiana  Code.  It 
provides,  article  2843,  that  'ordinary  partners  are  not  bound  in  Bolido 
for  the  debts  of  the  partnership,  and  that  no  one  of  them  can  bind 
his  partners,  unless  they  have  given  him  power  so  to  do  either  spe- 
cially, or  by  the  articles  of  the  partnership.'  It  further  provides, 
article  2845,  that '  if  a  debt  be  contracted  by  one  of  the  partners  of 
an  ordinary  partnership,  who  is  not  authorized,  either  in  his  own 
name  or  in  that  of  the  partnership,  the  other  partners  will  be  bound, 
each  for  bis  share,  provided  it  be  proved  that  the  partnership  was 
benefited  by  the  transaction.'  These  provisions  show  how  widely 
different  an  ordinary  partnership  is,  under  our  Code,  from  a  com- 
mercial one,  as  regulated  by  the  law  merchant,  or  even  a  special 
partnership  under  the  english  law.  In  both  of  the  latter  the  power 
and  authority  of  one  partner  to  bind  the  others,  in  transactions  re- 
lating to  the  joint  concern,  are  implied  from  the  fact  of  partnership, 
while  in  the  former  an  express  power  must  be  shown,  or  positive 
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proof  given,  that  the  partnership  has  heen  benefited  by  the  debt 
contracted  in  the  name  of  the  partnership  by  one  of  its  members. 

In  the  present  case  there  is  no  evidence,  that  Gay  was  empow* 
ered,  either  specially  or  by  any  articles  of  co-partnership,  to  draw 
the  two  contested  drafts,  or  that  the  debt  enured  to  the  benefit  of 
the  partnership;  and  it  appears  that  shortly  after  these  drafts  were 
accepted  by  the  plaintifis,  defendant  called  at  their  counting  house, 
and  informed  a  gentleman  there,  who,  the  witness  supposed,  was 
interested  in  the  concern,  that  his  (defendant's)  partner  Gay  had 
given  drafts  on  their  house  in  their  joint  names  for  his  own  con- 
cerns, which  he  would  not  pay,  and  gave  him  notice  not  to  accept 
any  more  drafts,  unless  drawn  by  himself. 

It  is  contended,  that  under  a  proper  construction  of  the  two  ar* 
tides  of  the  Civil  Code  above  quoted,  the  burthen  of  proof  that 
the  debt  was  contracted  for  the  individual  account  of  Gay,  must 
rest  on  the  defendant ;  that  the  debt  being  contracted  in  the  name, 
and  apparently  for  the  benefit  of  the  partnership,  the  law  never 
intended  to  impose  on  third  persons,  as  a  pre-requisite  to  recover, 
the  duty  of  showing  that  it  was  not  for  the  account  of  the  individual 
partner,  or  that  he  had  authority  to  bind  his  co-partners ;  that  such 
a  condition  precedent  would  greatly  obstruct  and  embarrass  the 
the  operations  of  commerce,  and  strike  at  the  very  foundation  and 
existence  of  limited  and  ordinary  partnerships. 

This  construction,  and  the  argument  on  which  it  is  based,  cannot 
receive  our  assent.  It  rests  on  a  presumption  which  does  not  exist 
in  ordinary  partnerships,  as  constituted  by  the  Code,  to  wit :  that  all 
debts  contracted  by  a  member  of  such  a  partnership  are  authorized 
by,  and  are  for  the  account  of  his  co-partners.  When  the  co-part- 
ners in  an  ordinary-  partnership  deny  that  they  are  liable  for  a 
contract  made  by  one  of  them,  the  creditor,  who  seeks  to  hold  them  . 
responsible  under  it,  must  prove  one  of  two  things,  either  th«t«die.^«^ 
contract  was  authorized  by  them,  or  that  it  enured  to  their  benefit. 
In  this  we  cannot  see  any  great  hardship.  It  is  the  duty  of  every 
one  who  deals  with  a  member  of  an  ordinary  partnership  who 
shows  no  authority  to  bind  his  co-partners,  to  know  at  his  peril,  that 
the  transaction  is  to  enure  to  the  benefit  of  the  partnership.  A 
dififerent  construction  appears  to  us  contrary  to  the  spirit  and  letter 
of  the  above  quoted  provisions  of  our  Code,  as  well  as  to  our  uni- 
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form  adjadications  on  the  subject.  5  Martio,  684 ;  1  La.,  :)00 ;  6 
Id.,  304  ;  13  Id.,  107 ;  14  Id.,  364 ;  and  15  Id.,  406. 

It  is  next  urged,  that  before  the  date  of  the  two  contested  drafts, 
Gray  had  drawn  one  for  $5S7  05,  which  is  admitted  to  have  been 
for  partnership  purposes ;  and  that  from  this  circumstance  it  must 
be  inferred,  that  Gray  had  authority  to  draw  for  the  wants  and  for 
the  account  of  the  partnership  as  well  as  Brashear.  The  evidence 
shows,  that  this  draft  was  the  only  one  which  had  been  drawn  by 
Gray,  whose  particular  business,  says  one  of  the  witnesses,  was 
to  attend  to  making  and  gathering  the  crops.  The  knowledge  of 
its  having  been  drawn,  is  not  brought  home  to  the  defendant.  Had 
there  been  several  drafts  drawn  to  the  knowledge  of  this  defendant, 
without  any  notice  on  his  part  to  the  plaintiffs,  that  Gay  had  no 
auihority  to  bind  him,  it  might  perhaps  have  been  said,  that  such  a 
course  of  conduct  had  misled  the  plaintiffs  into  the  belief  that  he 
had  authority  from  defendant,  and  should  render  the  latter  liable  ; 
bat  where,  as  in  this  case,  a  single  draft  has  been  drawn,  and  it  is 
not  shown  that  defendant  knew  it  at  the  time,  no  inference  whatever 
can  be  drawn  from  this  circumstance.  But  even  if  defendant  were 
shown  to  have  known  of  this  single  draft,  it  might  be  that  he 
authorized  it,  and  Gay's  authority  was  not  called  for  by  the  plain- 
ti£& ;  at  all  events  we  are  not  prepared  to  say,  that  his  silence  would 
render  him  responsible  to  an  unlimited  amount  for  debts  subse- 
quently contracted  in  the  same  way,  when  the  law  positively  pro- 
vides that  in  an  ordinary  partnership  one  partner  cannot  bind  his 
co-partners,  without  being  specially  empowered  so  to  do.  The  de* 
Cendant  might  well  have  supposed,  that  no  other  draft  would  be  ac- 
cepted by  the  plaintiffs  without  requiring  Gay  to  show  his  authority, 
even  if  he  had  kn&wn,  that  the  first  one  had  been  paid  without  any 
inquiry. 

The  appellee  has  prayed  for  an  amendment  of  the  judgment  be- 
low, which  disregards  his  reconventional  demand.  In  this,  we 
think  that  there  is  error ;  the  defendant  should  have  been  allowed 
one  half  of  the  balance  which  remains  due  by  the  plaintiffs  to  the 
partnership,  after  deducting  the  two  contested  drafts,  to  wit :  the 
sum  of  $260. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  in  favor  of  the  defendant 
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in  tka  principal  aciion.  It  is  furd^er  ori}exe49  ihiit  tl^e.  ^jd  (JeCoi^- 
ant  recover  of  the  original  plaiatifg  the  si;m  of  two  hu^vdj^ed  ia|d 
$fty  doUArs  with  costs  in  both  courts* 

Sipayze  and  Taylor,  for  the  pl^i^tifb  and  appellants. 

Cushjnunt  for  the  9j)pellee, 


AxB^K4)i;ii  L.  Debueux  and  anothejr  v.  Ch[ajii.es  A.  Bullai^d 

lUc^^e  of  pratett  v^y  be  givea  od  a  Sifn,dayj  or  daj  of  public  reat,  or  Uo^day ;  b^t 
the  endor^r  is  i^ot  bound  to  open  the  letter  containing  the  notice,  or  to  act  on  it, 
until  the  next  day. 

Under  the  act  of  lithFebruarr,  tSSl,  the  eertiiicate  of  a  notary  will  not  be  sufficielit 
proof  of  notioe  of  protect,  unless  attested  by  two  witnesses. 

AcnoN  by  A.  L.  Deblieux,  aM  James  Bladworth,  teataaientary 
exeeHtor  of  Charles  Pavie,  deceased,  against  Charles  A.  Bulhrd 
and  WiHittm  Long,  before  the  District  Coui:!  for  the  parish  of 
Natchitoches,  CampbeUj  J« 

Martin,  J.  The  defendants  are  appellant*  from  a  judgmeot 
against  them  as  maker  and  e^ndorser  of  two  promissory  notes. 
They  pleaded  the  general  issue  only.  The  maker  has  made  no 
defence  in  this  court.  His  plea  admits  his  signature  to  the  nc^, 
and  a  close  examination  of  the  record  has  not  enabled  us  to  dis- 
cover any  ground  on  which  the  judgment  against  him  may  be  dis- 
turbed. His  co-defendant,  Long,  who  is  the  endorser,  has  urged 
•that  notice  of  protest  of  one  of  the  notes  was  given  to  him  prema- 
turely. It  became  due  on  the  l-4th  July,  1888;  was  correctly 
protested  on  the  3d,  but  notice  was  given  to  him  on  the  4th  of  July, 
which  t^r  law  is  a  day  of  test.  The  act  of  MaBch  7th,  1888,  sec. 
'5,  directs  that  when  the  lost  day  of  grace  is  a  public  day  of  rest, 
the  protest  is  to  l>e  made  on  the  preceding  day ;  but  that  act  is 
silent  with  regard  t&  the  giving  of  notice. 

It  is  the  frequent  complaint  of  endorsers  that  notices  of  protest 
are  given  too  late.  This  is  the  first  time  in  our  jurisprudence  that 
a  compkiQt  is  made  of  noticfe  bstQ^  given  loo  e^rly.    The  earliest 
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notice  of  protest  affords  the  greatest  facility  to  the  endorser  to  guard 
aad  protect  fais  intercstB. 

The  English  books  say  that  notice  may  be  given  on  a  Sunday* 
public  days  of  rest,  thanksgiving,  &c.,  but  that  the  endorser  is  not 
bound  to  open  the  letter  containii^  the  notice,  or  to  act  on  it,  udUt 
the  next  day.  Bayley  on  Bills,  (edilioh,  1836.)  pagfei  «66,  1B6B, 
and  notes.  This  principle  of  the  english  law  is  founded  in  that 
sound  reason  which  is  the  same  in  all  countries.  Nee  erit  alia 
HomXt  alia  Alheni9—<in  the  banks  of  the  Mississippi  and  on  the 
banks  of  the  Thames. 

As  the  endorser  has  pleaded  the  general  issue,  a  plea  whicb  puts 
the  plaintiff  on  proof  of  notice  of  the  protest,  we  are  bouYid  t6 
examine  whether  there  is  legal  proof  in  the  recoYd  of  the  noticed  of 
protest  of  the  second  note.  Of  this  there  is  no  evidence  i^xcepl  (Ife 
certificate  of  the  notary,  which  is  liable  to  this  objection,  to  "(vit: 
that  It  iDdntn  (he  atiestation  of  two  wilnesues.  See  act  of  Fe/brtts^ 
I4th,  1821,  sec.  1. 

This  question  has  just  received  the  ejtaminatioti  of  this  court,  ittiH 
its  solution,  in  the  case  of  the  GHs  Light  Sonic  V.  'NuttaU,  jtMt 
decided,  19  La.,  447;  and  the  c6nch/^idn  at  inhith  we  hare  atrrfr- 
ed  is,  that  the  objection  is  fieital.  There  ih  no  other  evidence  df 
fiotiee  than  the  notary's  certificate,  arid  that  is  insufficretit  to  eniR)hs 
the  plaintiffs  to  recover  on  the  second  note  In  this  suit,  as  agftintit 
the  endorser. 

It  is  therefore  ordered  that  the  judgment  of  the  district  coiin'bto 
affirmed  so  far  as  it  relates  to  the  maker  of  the  note,  with  costs  lihd 
five  per  cent  damages  ;  and  that  it  be  reveifsed  as  to  the  endot^tfr, 
William  liong;  and  prO(^eeditig  to  gire^uch  judgment  tis,  hi'otfr 
opinion,  6ught  to  have  been  rendered  in  the  court  below,  it  h  Or- 
dered that  the  plaintiffs  do  recover  of  the  defendant,  Williatn  Lori^, 
the  Slim  of  eighteen  hundred  and  one  dollars.  With  ten  per  cent 
thterest  thereon  from  the  4th  July,  18d8,  until  paid,  b^ing  (he 
amount  of  the  first  note  sued  on ;  lind  it  is  further  brdeted  ttatt 
there  be  judgment  as- in  ca^e  of  non-stiit,  for  ihe  MtM  ^efendttdt. 
Long,  as  to  the  second  note  of  eighteen  hundred  arid  oite'dolliitt; 
the  costs  of  the  appeal  to  be  paid  by  the  j^laintiffs'atid  -tf|^|HBl)e^s. 

Morse  and  Roysden^  for  the  plMntffls. 

Bititdrd^'prdprta  peri6na,'hrii  Tuom^y.fov  the  api^eltints. 
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William  A.  Gasquet  and  others  v,  Charles  H.  Vebder  and 

another. 

Where  judgment  has  been  rendered  for  a  sum  exiceeding,  by  however  small  an 
amount,  that  claimed  in  the  petition,  it  muat  be  redojced  tp  the  amount  prayed 
for. 

This  was  an  action  on  a  promissory  note  against  Charles  H» 
Veeder  and  Miers  Fisher,  by  William  A.,  and  James  A.  Gasquet 
and  Peter  Conrey,  before  the  District  Court  for  the  parish  of  Clai- 
borne, Campbell,  J. 

MoRPHY,  J.  This  is  an  action  upon  a  note  of  hand  of  $1232  66, 
subscribed  tn  solido  by  defendants,  to  the  order  of  pl^intlfis,  and 
bearing  interest  on  its  face  at  the  rate  of  ten  per  cent  per  annum 
from  maturity  until  paid.  The  plaintiffs  admit  in  their  petition  that 
on  the  17th  of  March,  1840,  they  received  on  account,  $379  50, 
which  is  credited  on  the  back  of  the  note  sued  on ;  and  they  pray  for 
judgment  for  the  balance  due,  with  the  accruing  interest.  The  de- 
fendants having  failed  to  answer,  a  judgment  by  default  was  entered 
which  was  afterwards  made  final.  The  defendants  appealed.  In 
this  court  they  have  assigned  as  an  error  apparent  on  the  face  of 
the  record,  that  the  judgment  appealed  from  is  for  a  larger  sun^ 
than  that  claimed  in  the  petition.  On  an  inspection  of  the  tran- 
script before  us  it  clearly  appears  that  the  judgment  is  ultra petitum, 
although  for  a  trifling  amount.  It  allows  interest  at  the  rate  of  tei> 
per  cent  per  annum  on  the  balance  due  to  plainti^s,  from  the  13lh 
of  February,  1S40,  instead  of  giving  it  from  the  17th  of  March  fol- 
lowing, at  which  latter  date  defendants  had  made  a  partial  payment 
on  the  note. 

It  is  therefore  ordered  that  the  judgment  of  the  inferior  court  be 
reversed,  and  that  the  plaintiffs  do  recover  of  the  defendants  in 
9olido  the  sum  of  nine  hundred  ^nd  one  dollars  and  sixty-nine 
cents,  with  ten  per  cent  interest  froni  the  17th  of  March,  1840, 
until  paid,  and  costs  of  suit  below  ;  those  of  this  appeal  to  be  borne 
by  the  plaintiffs  and  appellees. 

McGuire  and  I^ay,  for  the  plaintifls. 

ThomaSi  Flint,  and  Roysdtn,  for  defendants  and  appellants. 
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John  N.  Donohue  t*.  John  D.  Harding,  Sheriff*. 

Where  the  amoont  made  under  a  fieri  facias  has  been  paid  by  the  sherifT  to  the 
plaintiff  in  execution,  befoi<e  notice  of  the  purchase  of  the  ciaim  to  the  proceeds 
by  a  third  person  at  a  forced  sslc,  be  will  not  be  responsible  to  the  latter. 

Nodes  to  a  ahertff  by  a  third  person,  not  to  pay  over  money  made  under  an-ciecution 
to  the  plaintiff,  trill  not  render  him  liable,  if  given  before  the  execution  came 
into  his  hands. 

This  is  a  case  from  the  District  Court  for  the  parish  of  Carroll, 
Tenney^  J.,  presiding. 

Bemiss,  for  the  plaintiff  and  appellant. 

Garrett,  for  the  defendant. 

Martin,  J.  David  Melton  having  obtained  judgment  against 
Long,  caused  a  Jieri  facias  to  issue,  under  which  some  property 
was  seized  and  sold  on  twelve  months'  credit,  and  a  twelve  months* 
bond  given  therefor  by  Worthington,  the  purchaser.  One  Brown 
recovered  a  judgment  against  Melton,  had  the  twelve  months'  bond 
seized  and  sold,  and  Govey  Hood  became  the  purchaser,  who  as- 
signed or  transferred  it  to  John  N.  Donohue,  the  plaintiff  in  this 
proceeding.  Execution  issued  against  Worthington  on  the  bond  in 
the  name  of  Melton,  the  money  was  collected,  and  by  the  sheriff, 
who  is  the  present  defendant,  paid  over  to  the  attorney  of  Melton, 
the  original  creditor. 

Donohue  obtained  a  rule  against  Harding,  the  sheriff,  to  show 
cause  why  he  should  not  pay  to  him  the  money  arising  from  the  twelve 
iDonihs'  bond,  which  he  had  improperly  paid  to  the  attorney  of 
Mellon.     The  rule  was  dismissed,  and  Donohue  appealed. 

It  is  first  to  be  observed,  that  Harding,  the  sheriff  and  defendant 
in  this  motion,  was  the  successor  of  the  sheriff  who  had  made  the 
sale  of  Worthington's  twelve  months'  bond  to  Hood  ;  further,  that 
Donohue  exhibited  to  Harding,  the  sheriff^  no  other  evidence  of  his 
title  to  the  proceeds  of  this  bond,  than  an  order  from  Hood  direct- 
ing Harding  to  pay  over  the  money  to  Donohue. 

This  order  was  presented  to  the  sheriff  at  a  time  when  he  had  not 
in  his  hands  any  writ  authorizing  him  to  make  the  money  out  of 
Worthington  on  his  bond.  He  does  not  appear  to  have  paid  any 
attention  to  the  application  of  Donohue.  After  the  execution  came 
into  his  hands,  and  after  he  had  collected  and  paid  over  the  proceeds  to 
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Melton's  attorney,  he  received  another  order  from  Hood  to  the 
same  purpose  as  the  first,  to  which  he  does  not  appear  to  have  paid 
more  attention. 

It  is  contended  on  the  part  of  the  appellant,  that  the  appellee  was 
hound  to  take  notice  of  the  proceedings  of  his  predecessor,  and 
thus  be  considered  as  having  had  notice  that  the  title  of  Melton  to 
the  proceeds  of  the  twelve  months'  bond  had  been  transferred  to 
Hood.  That  independently  of  this,  he  must  be  presumed  to  have 
had  notice  of  this  transfer,  from  the  circumstance  of  the  deed  which 
his  predecessor  had  given  to  Hood,  having  been  duly  recorded  in 
the  office  of  the  clerk  of  the  court,  from  which  the  execution  had 
issued.  That  Hood's  order  to  pay  the  money  to  Donohue  ought  to 
have  put  him  on  his  guard  and  induced  him  to  inquire  into  Hood's 
title,  before  he  paid  the  proceeds  of  the  bond  to  the  attorney  of 
Melton. 

The  counsel  for  the  appellee  on  the  contrary  has  contended,  that 
a  new  sheriff,  on  entering  into  his  office,  is  not  bound,  and  has  not 
the  means  to  ascertain  what  has  been  done  by  his  predecessor ;  that 
be  cannot  be  expected  to  take  the  trouble  of  examining  the  recor^Js 
of  the  clerk's  or  notary's  offices,  to  discover  what  deeds  may  have 
been  given  by  his  predecessor ;  that  when  the  appellee  received  the 
execution,  commanding  him  to  make  the  money  and  pay  it  to  Mel- 
ton, he  could  not  disregard  his  obligation  to  do  so,  and  follow  the 
directions  of  a  person  who  exhibited  no  right  of  intervening  and 
claiming  the  proceeds  of  the  execution. 

It  appears  to  us  the  court  did  not  err. 

The  appellee  was  not  bound  to  attend  to  the  first  notice;  for 
at  the  time  he  received  it,  he  had  no  execution  in  his  hands, 
and  had  no  knowledge  of  the  claim  of  Melton  or  Hood  against 
Worthington :  and  the  appellant  did  not  inform  him  of  the  trans- 
fer of  Hood's  claim  to  him. 

The  second  application  from  the  appellant  to  the  appellee  to  pay 
over  the  money  to  him  on  Hood's  order,  came  too  late,  as  he  had 
already  paid  the  money  to  the  attorney  of  Melton,  the  plaintiff  in 
the  execution. 

Judgment  affirmed. 
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Horace  Pri^tice  v.  James  J.  Chewnino. 

Where  in  consequence  of  the  want  of  sufficient  time  between  the  day  on  which  an 
appeal  was  allowed  and  that  on  which  it  was  made  returnable,  no  bond  was  given, 
or  citation  issued,  or  other  steps  taken  to  prosecute  the  appeal,  it  will  not  be  con- 
sidered such  an  abandonment  of  the  right  as  to  preclude  a  second  appeal. 

Joining  in  the  sale  and  >gning  the  sheriff's  deed  for  property  sold  under  a  Jieri 
facias,  docs  not  amount  to  such  an  acquiescence  in  the  judgment,  or  voluntair 
execution  of  it,  as  will  deprive  the  party  of  the  right  to  ap[>eal.  It  would  amount 
at  most  to  the'waiver  of  a  monition  so  far  as  he  was  concerned. 

The  withdrawal  of  a  juror  from  sickness,  or  other  cause,  produces  at  onee  a  mistrial, 
and  his  place  cannot  be  supplied  but  by  consent 

Where  after  the  trial  has  commenced,  a  juror  has  been  withdrawn,  and  a  new  one 
sworn  by  consent,  either  party,  or  tlie  juror  himself,  has  a  right  to  require  that  the 
witnesses  shall  be  examined  de  novo.  It  will  not  be  sufficient  that  die  evidence; 
vhieb  had  been  reduced  to  writing,  be  read  to  him. 

Th£  defendant  was  suc^d  before  the  District  Court  for  the  parish 
of  Carroll,  as  the  drawer  of  two  pro^iissory  notes.  The  jury 
having  returned  a  verdict  for  the  plaintiff,  judgipent  was  rendered 
in  his  faror,  jQam,  J.  presiding.     The  defendant  appealed. 

J^wiM^^iox  the  appellee,  moved  to  dismiss  the  appeal;  and  cited 
Code  of  Pr.,^art8.  567,594;  Dozer  y,  Sargent^^  La.,  41. 

Copley  and  Downs 9  for  the  appellant. 

BuLLARD,  J.  The  appellee  has  ^loved  to  dismiss  this  appeal  on 
,  two  grounds :  JirtU  that  a  former  appeal  was  taken  and  abandoned 
by  the  appellant,  and  second,  that  he  has  voluntarily  executed  the 
judgment  appealed  from. 

L  It  appears  that  an  appeal  was  allowed  by  the  judge  of  the 
district  on  the  2l8t  of  September,  1840,  and  made  returnable  on  the 
first  Monday  of  October.  But  no  bond  appears  \o  have  been  giv^n 
and  no  citation  issued.  The  present  appeal  was  allowed  on  the  7th 
of  December,  1840,  and  a  bond  filed  comfomably  to  the  ord^r  pf 
the  judge,  and  the  appeal  made  returnable  to  the  present  teicm* 
Th^  article  594  of  the  Code  of  Practice,  upon  which  the  appellee 
relies,  provides  that  as  soon  as  the  citation  of  appeal  is  served  on  the 
f^ppellee,  the  appellant  cannot  withdraw  his  appeal  ;*  and  whether 
he  obtain  ibe  rejection  of  the  appeafby  producing  the  record  from 
tlie  court  belq^,  qr  prosecute  an  execution  on  the  judgment  ap- 
pealed ffpm,  on  th^  certificate  of  the  clerk  that  the  record  has  not 
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been  brought  up,  the  appeal  shall  be  considered  as  abandoned,  and 
the  appellant  shall  not  be  allowed  to  renew  it. 

In  the  present  case  nb  bond  appears  to  have  been  given,  no  cita- 
tion was  issued,  and  no  certificate  is  shown  to  have  been  obtaified 
from  the  clerk  upon  which  the  judgment  was  executed.  The  first 
order  of  appeal  seems  to  have  been  considered  as  a  nullity  in  con- 
sequence of  the  want  of  time  between  the  21st  of  September  and 
the  first  Monday  in  October,  when  it  was  made  returnable.  This  is* 
not,  in  our  opinion,  such  an  abandonment  of  an  appeal,  as  will  pre- 
clude a.  second. 

II.  In  support'of  the  second  ground,  it  is  shotvn  that  an  execu- 
tion issued  on  the  judgment,  notwithstanding  the  appeal,  and  that  a 
tract  of  land  belonging  to  the  appellant  was  seized  and  sold  to 
satisfy  the  judgment,  and  Chewning  signed  the  sherifiT's  deed, 
which  contains  these  words,  ^said  James  J.  Chewning  joins  in  this 
sale/  The  article  of  the  Code  of  Practice  relied  on,  567,  declares 
that  *  the  party  against  whom  judgment  has  been  rendered  cannot 
appeal,  if  such  judgment  have  been  confessed  by  him,  or  if  he  have 
acquiesced  in  the  same  by  executing  it  voluntarily^'^  &c.  The 
sheriff's  sale  took  place  in  November,  previously  to  the  appeal. 
But  we  are  of  opinion  that  the  sale  was  still  a  forced  one,  nothing 
showing  that  the  appellant  consented  to  the  issuing  of  the  execu- 
tion. Even  if  the  judgment  were  to  be  reversed,  the  title  of  the 
purchaser  would  be  valid,  independently  of  the  written  consent  of 
the  appellant,  expressed  in  the  sherifiT's  deed.  At  most  that  con- 
sent would  amount  only  to  a  waiver  of  a  monition,  so  far  as  it 
concerned  him.  It  was  perhaps  for  his  interest  to  make  no  opposi- 
tion to  the  sale,''as  the  land  would  probably  sell  for  a  higher  price. 
But  it  was  not  in  his  power  to  prevent  the  execution  of  the  judg- 
ment, when  the  writ'  was  in  the  hands  of  the  sherifiT,  as  his  appeal 
then  pending  was  not  suspensive.  We  cannot  consider  this  as 
such  an  acquiescence  in  the  judgment  and  voluntary  execution  of 
it,  as  defeats  his  right  of  appeal. 

The  record  contains  several  bills  of  exception  upon  which  the 
appellant  relies.  One  of  them  brings  to  the  notice  of  the  court  an 
error  so  radical,  that  we  cannot  avoid  remanding  the  cause  for  a  new 
trial.  It  appears  that  in  the  progress  of  the  trial,  one  of  the  jurors  fell 
sick,  and  that  the  court,  contrary  to  the  will  of  the  defendant,  sub- 
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stitated  another  juror  in  his  place  from  amongf  the  bystaQders ;  he 
was  sworn,  and  the  evidence  already  taken  down  was  read  to  hijn, 
instead  of  commencing  the  trial  de  novo.  We  are  of  opinion  that 
the  moment  a  juror  was  withdrawn,  there  was  a  mistrial,  and  his 
place  could  not  be  supplied  without  consent.  But  even  if  both 
parlies  had  consented  to  the  swearing  of  the  new  juror,  the  defen- 
dant had  a  right  to  require  that  he  should  hear  the  witnesses  testify, 
and  the  juror  himself  had  a  right  to  propound  questions  to  them. 
8  La.,  $65. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed,  and  the  verdict  set  aside ;  that  the  case  be  remanded  for 
a  new  trial ;  and  that  the  appellee  pay  the  costs  of  this  appeal. 


Albxandsr  Burkb  v.  Blount  B.  Brbazealb  and  Michael 

BOYCE. 

Tbe  eofurt  may,  ex  oficio,  order  a  trial  by  jury,  whenerer,  in  its  opioioD,  Uie  ease 
requires  it. 

An  agent  entitled  to  a  eonunisnon  fior  his  services,  is  not  disqualified  as  a  witoeM  ibr 
bis  employer.  So  an  attorney  at  lav,  thongh  entitled  to  a  eommission  on  tbe 
amount  reoorered,  will  be  a  competent  witness  for  the  plaintiff. 

An  allegation  by  defendant,  on  a  motion  for  a  new  trial,  that  a  witness  testified  to 
admissions  made  by  him  in  an  unsuccessful  attempt  to  compromise,  will  be  disre- 
garded, unless  accompanied  with  an  afiidavit  that  he  was  ignorant  of  the  oiream- 
•kanee  at  the  time  of  the  trial. 

Affbal  from  the  District  Court  for   Natchitoches,  Campbellf  J. 

Taylor  and  Dunn,  for  the  plaintiflT. 

Boyee^  appellant,  joro  se. 

Maktin,  J.  The  plaintiff  claims  $2949,  which  he  alleges  is  due 
to  him  by  the  defendants,  Breazeale  and  Boyce,  at  whose  request  he 
dog  a  ditch  of  983  rods  in  length,  which  at  three  dollars  per  rod 
amounts  to  the  sum  claimed.  He  admits  he  has  been  paid  $525  by 
Breazeale,  $280  by  Boyce,  and  $200  by  6ordelon,  whose  properly 
was  also  benefited. 

The  defendants  severed  in  their  answers.  Boyce  admitted  the 
contract  alleged  in  the  petition,  but  averred  that  the  ditches  were  not 
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cut  of  the  depth  or  width  mentioned  in  the  contract,  but  are  so 
shallow  and  narrow,  that  they  have  failed  to  answer  the  intended 
object  or  purpose.  He  claims  the  further  sum  of  $235,  which  the 
plaintiff  owes  him,  and  the  sum  acknowledged  to  be  paid,  making 
together  9515  75,  which  he  pleads  in  compensation  and  reeoa- 
Tentfon. 

Breazeale  joined  inthe  answer  of  his  co-defendant,  Boyce,  except 
as  to  the  plea  of  compensation  and  reconvention,  which  is  peculiar 
to  the  latter.  He  further  avers  that  the  ditching  was  done  for  the 
benefit  of  Bordelon  and  others,  who  are  jointly  liable  with  him,  if 
there  be  any  liability)  and  that  it  was  also  done  under  a  special 
contract  which  has  been  broken  by  the  plaintifi^ 

There  was  a  verdict  for  the  plaintifif,  and  in  accordance  there- 
with, judgment  was  given  against  Boyce  for  9854  27,  and  against 
Breazeale  for  $845.  The  defendant,  Boyce,  appealed,[after  an  un- 
successful motion  to  obtain  a  new  trial  on  the  following  grounds : 

1.  That  the  court  erred,  in  ordering  the  case  to  be  tried  before  a 
jury,  when  neither  party  had  required  it,  and  against  the  express 
wishes  of  the  defendants^ 

2.  That  the  verdict  is  contrary  to  law  and  evidence. 

8.  That  the  defendants  have  discovered,  since  the  trial,  that  Tay- 
lor, the  counsel^and  one  of  the  witnesses,  was  iaterested  in  the  event 
of  the  suit,  and  that  his  testimony  materially  influenced  the  jury. 

It  appears  to  o»  that  the  new  trial  was  properly  refused: 

I.  The  court  may,  eo?  officio,  order  a  jury  when  in  its  opinion  the 
case  requires  it. 

II.  The  district  court  was  of  opinion  that  the  verdict  was  sup- 
ported by  the  law  and  evidence  ;  and  we  are  unable  to  say  that  the 
inferior  court  erred. 

III.  The  interest  of  Taylor  was  not  such  as  to  exclude  his  testi- 
mony. He  was  entitled  to  a  commission  of  ten  per  cent  on  the 
amount  recovered,  for  his  fee.  It  is  settled  that  an  agent  who  is  to 
receive  a  commission  for  his  services,  is  not  disqualified  from  being  a 
witness  for  his  employer.  It  was  further  urged  against  the  com- 
petency of  this  witness,  that  he  testified  to  matters  and  admissions 
made  by  defendants  in  an  attempt  to  compromise  and  settle  with 
the  plaintiff,  which  failed.     The  court  correctly  disregarded  this 
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last  allegation,  because  the  defendants  have  not  sworn  that  they 
were  unacqaainted  with  this  circumstance  at  the  time  of  the  trial. 

On  the  merits  the  weight  of  the  evidence  supports  the  verdict,  and 
judgment  of  the  district  court.  In  the  assessment  of  damages,  the 
jury  appears  to  have  allowed  the  plaintiff's  original  claim,  as  stated 
in  the  petition.  After  deducting  the  $200  paid  by  Bordelon,  they 
have  divided  the  balance  between  the  two  defendants ;  and  allowed 
to  Boyce  the  sum  he  paid  to  the  plaintiff,  with  that  claimed  in  his 
answer  by  way  of  compensation  and  reconvention ;  and  to  the  de- 
fendant, Breazeale,  the  sum  admitted  to  have  been  paid  in  the  plain- 
tiff's petition,  and  the  only  one  which  he  claims.  The  respective 
balances  due  by  each  defendant,  as  allowed  by  the  judgment,  seem 
io  be  correctly  struck  between  the  parties. 

Judgment  cffirmtd^ 


OEoaoB  F.  Barnby  o.  John  A.  Ds  Russv^  Sheriff,  and  others. 

The  MMsiment  of  damages  is  the  peculiar  prOYinee  of  a  jury.  When  exoessiTej^relief 
vill  be  granted,  bat  a  strong  ease  must  be  made  out  to  justify  the  interferenee  of 
the  appellate  oourL 
Trespassers  are  liable  joinUy,  eaeh  for  his  virile  portion,  but  notM  9^do, 
A  sheriff  -who  has  levied  an  execution  against  one  person  on  the  proper^  of  another, 
will  not  be  protected  on  an  all^ation  that  he  acted  to  the  best  of  his  knowledge  in 
the  discharge  of  his  dutj  as  an  officer.  He  must  take  care  not  to  seixe  the  pro- 
perty of  A.  on  a  writ  against  B. 

This  was  an  action  before  the  District  Court  for  the  parish  of 
Natchitoches,  CampbeH,  J.,  against  John  A.  De  Russy,  sheriff  of 
ihat  parish,  and  Paul  Tulane  and  Joseph  C.  Baldwin. 

Martin,  J.  The  plaintiff  obtained  a  judgment  against  the  de- 
fendants in  solido  for  a  trespass,  committed  by  the  seizure  6f  bis 
goods  on  a  /ieri  facias^  which  issued  on  a  judgment  obtained  by 
Tulane  and  another  against  a  third  person,  and  executed  by  ope  of 
the  defendants,  De  Russy,  as  sheriff.  All  the  defendants  ap-, 
pealed. 

The  case  was  tried  by  a  jury,  and  a  close  examination  of  the 
evidence  has  impressed  our  minds  with  the  belief  that  the  trespass 
was  clearly  proven.  «5j 
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The  cotinsel  for  the  appellants  has  urged  that  the  district  conrt 
erred  in  overraling  their  application  for  a  new  trial  on  the  ground 
of  excesafive  damages,  and  in  giving  judgment  against  them  in 
svlido. 

The  vetdict  is  for  flOOO  in  damages.  The  execution  was  levied 
on  the  merchandize  and  goods  in  the  plaintiff^s  store;  be  was 
ttrtnerd  out,  the  store  locked  up,  and  the  sheriff  took  the  key.  He 
was  put  to  great  trouble  and  expense  in  obtaining  an  injunction, 
and  was  kept  out  of  the  possession  of  his  goods  for  a  considerable 
length  of  time. 

The  assessment  of  damages  is  the  peculiar  province  of  a  jury. 
It  is  true  the  party  against  whom  they  are  given  may  seek  relief  in 
this  court,  if  the  damages  be  excessive,  but  he  must  make  a  strong 
case  to  jnstify  our  interference.  This  the  appellants  have  not 
done. 

The  court,  in  our  opinion,  erred  in  giving  judgment  for  damages 
in  aolido.  Trespassers  are  liable  jointly,  to  wit,  each  one  for  his 
iiirile  part.  Cit.  Code,  2:i045  16  La.,  1 17. 

The  sheriff  has  appealed  to  this  court  for  protection  on  the  ground 
of  his  being  without  interest  in  the  case,  having  honestly  exercised 
his  functions  as  a  public  officer,  and  done  nothing  but  what  he  con- 
sidered it  his  duty  to  do.  This  court  will  cheerfully  extend  its  pro- 
tection to  sherifl%  on  all  proper  occasions,  but  they  must  take  care 
not  to  levy  an  execution  against  A.  on  the  goods  or  property  ofB., 
and  if  they  do  so,  they  cannot  expect  relief  at  our  hands.  6  Martin, 
N.  S.,  Id8, 325,  682;  5  La.,  d9. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court 
be  'reversed,  and  that  the  plaintiff  recover  of  Paul  Tulane,  J.  C« 
Baldwin,  and  John  A.  De  Russy,  iachf  the  sum  of  three  hundred 
and  thirty-three  dollars,  thirty-three  and  a  third  cents  ;  the  costs  of 
tlie  district  court  to  be  paid  by  the  defendants,  and  those  of  the 
appeal  to  be  borne  by  the  plaintiff  and  appellee. 

Soysden,  for  the  plaintiff. 

Boyc€^  for  the  defendants. 
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James  Fbnwick  Brejit  v.  Romain  Dabadis,  Curator. 

Apfbal  from  the  Court  of  Probates  of  the  parish  of  A7oyeUe»« 
Baillio^  J.  The  defcmdant  was  euralor  of  the  estate  of  Pierre  Le- 
glise,  deceased. 

Cuskmarii  0.  N.  Ogderh  Waddelly  and  Srent^  propria  persona^ 
for  plaistiff  and  appellant, 

JD.  Seghtrs,  for  appellee. 

Martin,  J.  The  plaintiflf  is  appellant  from  a  judgment  reject- 
ing bis  opposition  to  the  tableau  of  distribution,  on  ivhich  he 
claimed  to  be  placed  as  a  creditor  in  the  sum  of  $500,  for  pro- 
fessional services  rendered  to  the  lake  Pierre  Leglise,  in  a  certain 
suit  in  which  he  was  defendant,  pending  in  the  disttict  court.    • 

The  record  shows  that  Winn  db  Spalding,  who  practised  in 
partnership  in  the  sixth  district,  and  two  others  who  were  partners 
in  the  practice  of  law  in  the  fifth  district,  were  employed  by  Le- 
glise,  who  executed  his  two  notes  for  $500  to  each  partnership,  as  a 
full  compensation  for  their  services.  Soon  after  the  employment  of 
Winn  db  Spalding,  and  before  an  answer  was  filed  by  either  of 
those  gentlemen,  Spalding  died,  and  Winn  took  the  present  plain- 
tiflf  into  partnership,  and  an  answer  was  filed,  which  is  signed  by 
Winn  &  Brent,  and  the  other  two  gentlemen  employed.  Leglise 
died  before  any  further  proceedings  were  had  in  the  suit,  except  a 
consultation  between  the  attorneys  before  filing  the  answer. 

The  plaintiflT's  claim  was  resisted  on  the  ground  that  as  he  does 
not  appear  to  have  been  employed  by  Leglise,  or  by  any  person  for 
hire,  he  must  be  considered  as  a  volunteer,  or  acting  as  the  partner 
of  Winn.  In  neither  case  can  he  be  entitled  to  a  fee  against  the 
estate  of  Leglise,  who  did  not  contract  with  hinf,  unless  in  conjunc- 
tion with  Winn,  as  his  partner.  The  evidence  does  not  show  that 
he  was  associated  with  the  other  gentlemen  in  that  case,  in  any 
other  manner  than  as  the  partner  of  Winn. 

Judgment  termed. 
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Lorenzo  N.  Clarke  v.  Thomas  P.  Jones  and  Williahl  Qouoh. 

Where  a  party  residing  abroad  comes  into  our  courtsintheprosecationof  his  rights, 
he  is  in  eontemplation  of  law  present  like  other  snaton  residing  in  the  state,  and  is 
subject  to  the  saihe  rules  and  obligations;  and  where  interrogatories  are  propound- 
ed to  him,  it  is  the  duty  of  his  counsel  to  take  notice  of  them,  and,  as  he  is  under 
a  legal  obligation  to  answer,  and  it  is  for  his  convenience  that  a  coromisaion 
issues,  he  must  take  the  necessarj  steps  to  comply  with  the  law  in  such  a  manner 
that  his  answers  may  be  used  as  evidence  in  the  case.  It  is  not  for  the  party  calling 
for  the  answers  to  takeout  a  commission,  or  to  incur  the  trouble  and  expense  of  at- 
tending to  its  execution. 

When  interrogatories  are  propounded  to  a  party  to  a  suit  not  residing  in  the  parish, 
'  reasonable  time  should  be  allowed  him  to  answer ;  and  if  sufficient  time  has  not 
been  allowed,  the  party  wishing  to  use  the  answers  as  evidence,  must  move  for  a 
continuance,  or  they  will  be  considered  as  waived. 

Where  an  absent  party  to  whom  interrogatories  were  addressed,  appears  to  have 
honestly  intended  to  comply  with  what  was  required  of  him,  his  adversary,  who 
has,  by  a  technical  objection,  excluded  the  testimony  which  he  had  himself  called 
for,  will  not  be  allowed  to  avail  himself  of  such  an  irregularity,  to  have  the  in- 
terrogatories taken  for  confessed.  He  should  be  satisfied  to  exclude  them  as  evi- 
dence against  himself. 

A  retiring  partner  is  not  responsible  for  goods  delivered  after  the  dissolution  of 
the  firm,  nor  will  he  be  bound  by  any  acknowledgments  in  regard  to  them  made  by 
his  former  partner. 

This  case  was  tried  before  the  District  Court  for  the  parish  of 
Natchitoches,  Campbell,  J.  On  motion  of  the  plaintifi*,  the  ^suit 
was  dismissed  as  to  Gough ;  and  judgment  was  given  for  the 
amount  claimed,  against  Jones.     The  latter  appealed. 

Carr  and  Pierson,  for  the  appellant,  urged  the  reversal  of  the 
judgment,  for  error  on  the  face  of  the  record.     They  contended : 

1.  That  the  court  having  rejected  the  commission,  under  which 
the  answers  to  the  interrogatories  propounded  by  the  defendant, 
Jones,  were  taken,  the  facts  stated  in  those  interrogatories  should 
have  been  taken  for  confessed.  That  when  interrogatories  are 
propounded  to  a  party  residing  out  of  the  parish,  it  is  the  duty  of 
the  latter  to  answer  them  under  a  commission.  That  if  the  com- 
mission is  informally  executed,  so  that  it  cannot  be  read,  it  is  at  his 
peril ;  and  that  the  interrogatories  must  be  taken  for  confessed,  or 
further  time  be  allowed  for  a  new  commission.  That  the  party 
interrogating  does  all  that  is  required  of  him,  when  he  propound* 
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the  interrogatories,  and  gives  the  opposite  party  an  opportunity  to 
answer  them.     Code  of  Pr.,  340,  352. 

2*  That  the  judgment  was  rendered  without  eridence ;  and  that 
although  a  defendant  sued  on  an  open  account  fail  in  his  defence, 
the  plaintiff  is  bound  to  prove  his  demand  before  he  can  recover. 

JBot^ce,  for  the  plaintiff  and  appelleei  prayed  that  the  judgment 
might  be  affirmed,  citing  Allain  4-  TremouUt  v.  TruxiUoy  14 
La.,  29T. 

MoBJ^HT,  J.  Jones,  one  of  the  defendants,  who  were  formerly 
commission  merchants  at  Natchitoches,  has  appealed  from  a  judg- 
ment decreeing  him  to  pay  a  balance  of  $S45  64,  alleged  to  be  due 
to  the  plaintiff  on  the  sale  of  one  hundred  barrels  of  pork,  sent  to 
them  to  be  sold  for  his  account.  Annexed  to  plaintiff's  petition  is 
an  account  of  sales,  in  which  this  amount  is  acknowledged  to  be 
due,  with  ten  per  cent  interest  per  annum  from  the  1st  of  May, 
1838,  and  which  is  in  the  hand-writing  of  Gough.  Jones  alone 
answered,  and  pleaded  the  general  issue.  He  also  averred  that  the 
partnership  between  him  and  his  co-defendant  was  dissolved,  to  the 
knowledge  of  plaintiff,  on  the  1st  of  January,  1838;  that  the  sale 
alleged  to  have  been  made  by  Jones  &  Gough,  were  made  by 
Gough  alone  subsequent  to  this  date,  and  that  he  has  nothing  to  do 
with  and  is  in  no  way  responsible  for  the  acts  of  his  former  partner. 
To  support  thb  defence,  interrogatories  were  propounded  to  plain- 
tiff, and  forwarded  to  a  justice  of  the  peace  in  the  county  of  John- 
ston, in  the  state  of  Arkansas,  where  he  resided.  On  the  return  of 
the  commission,  the  answers  to  the  interrogatories  being  unfavora- 
ble to  the  defendant,  his  counsel  objected  to  them,  and  they  were 
rejected  by  the  judge,  it  appearing  from  the  certificate  of  the  Se- 
cretary of  state  of  Arkansas,  that  the  magistrate  who  received  them 
was  commissioned  for  a  different  county,  than  that  in  which  he  ap- 
pears ta  hare  acted.  After  this,  he  moved  the  court  that  the  facts 
set  forth  ia  the  interrogatories  be  taken  pro  confeiM^  as  not  having 
been  answered  by  plaintiff.  This  motion  was  overruled  by  the 
judge,  on  the  ground  that  the  defendant  having  provoked  the  an- 
swers of  plaintiff,  to  be  used  as  evidence  for  himself  on  the  trial  of 
the  cause,  it  behoved  him  to  use  the  means  required  by  law  to  ob- 
tain them,  and  that  where  any  irregularity  existed  in  taking  the 
testimony  so  to  be  used  for  himself,  it  was  not  competent  for  him  to 
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avail  himself  of  sach  irregularity,  and  thereby  take  as  confessed 
the  facts  enquired  about.  To  this  opinion  a  bill  of  exceptions  was 
taken.  We  think  that  in  this  case  the  judge  decided  correctly  in 
overruling  this  motion,  but  we  cannot  assent  to  the  grounds  by  him 
assumed.  When  a  party  residing  abroad,  thinks  proper  to  come 
into  our  courts  of  justice  in  the  prosecution  of  his  rights,  he  is,  in 
contemplation  of  law,  present,  like  nil  other  suitors  residing  in  the 
state,  and  is  subject  to  the  same  rules  and  obligations.  If  interro- 
gatories are  put  to  him,  it  is  the  duty  of  his  counsel  to  take  notice 
of  them,  and  to  see  that  they  are  answered  according  to  law.  The 
most  that  can  be  done  for  such  absent  persons,  is  to  allow  them  a 
reasonable  time  to  comply  with  this  obligation,  according  to  the 
distance  at  which  they  may  live  from  the  place  where  their  answers 
are  called  for.  As  it  is  for  their  convenience  that  a  commission 
issues,  it  behoves  them  to  see  that  it  be  properly  executed,  in  order 
to  comply  with  an  obligation  imposed  on  them  by  law.  The  opi- 
nion delivered  in  the  case  of  Allain  ^  Trimoulet  v.  TruxUlo^  14 
La.,  297,  which  is  relied  on  by  the  plaintiff's  counsel,  does  not 
justify  the  ground  taken  by  the  judge,  that  it  is  the  duty  of  the 
party  calling  for  the  answers  under  oath  of  a  non-resident,  to  take 
out  a  commission  to  receive  them,  and  to  attend  to  its  execution 
abroad.  We  said  in  that  case  that  reasonable  time  should  be  afford- 
ed to  a  party  living  in  a  different  parish,  to  make  and  forward  the 
answers  asked  of  him  ;  that  if  that  time  had  not  been  allowed,  it 
was  for  the  party  wishing  to  use  such  answers  as  evidence,  to  move 
for  a  continuance ;  and  that  by  going  to  trial  without  taking  the 
necessary  legal  steps  to  give  the  absent  party  the  possibility  of  an- 
swering his  interrogatories,  he  must  be  considered  as  having 
waived  them.  But  we  never  intended  to  convey  the  idea  that  the 
interrogating  party  was  bound  to  take  out  a  commission,  and  be  at 
the  trouble  and  expense  of  attending  to  its  execution.  The  party 
who  is  under  the  legal  obligation  of  answering  to  interrogatories 
must  take  the  necessary  steps  to  comply  with  the  law,  and  mast 
take  care  to  do  it  in  such  a  manner  that  his  answers  can  be  used  as 
evidence  in  the  cause.  But  at  the  same  time,  when,  as  in  this  case, 
a  party  appears  to  have  honestly  intended  to  do  what  is  asked  of 
him,  his  adversary,  who,  by  a  technical  objection,  has  excluded  the 
testimony,  which  he  himself  had  called  for,  should  not  be  permit- 
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ted  to  avail  himself  to  the  extent  contended  for,  of  an  irregularity 
which  is  probably  a  clerical  error  in  the  certificate  appended  to  the 
commission.  The  defendant  should,  it  seems  to  us,  hare  been  sa- 
tisfied with  excluding  these  answers  as  evidence  against  himself. 
If  any  unfairness  had  been  shown  on  the  part  of  the  plaintiff,  or  if 
there  had  been  great  carelessness  in  the  discbarge  of  the  duty  im- 
posed upon  him,  he  might  be  considered  as  having  wilfully  neglected 
to  give  his  atlswers  in  a  proper  form,  and  the  interrogatories  might 
have  been  taken  for  confessed ;  but  under  the  circumstances  of  this 
case,  the  judge,  in  our  opinion,  correctly  overruled  the  motion  of 
defendant's  counsel.  If  the  latter  were  anxious, .  which  is  rather 
improbable,  to  procure  other  answers  from  the  plaintiff,  he  could 
easily  have  obtainejl  a  continuance* 

On  the  merits,  we  are  of  opinion,  that  the  answers  to  the  inter- 
rogatories having  been  excluded,  the  record  does  not  furnish  suffi- 
cient evidence  to  sustain  plaintiff's  demand.  It  is  proved  that 
Jones  and  Gough  were  in  partnership  only  up  to  the  1st  of  January, 
1838 ;  it  is  not  shown  that  plaintiff  had  any  dealings  with  them,  or 
that  his  goods  were  sent  to  them  before  that  time ;  and  from  the 
account  signed  by  Gough  on  the  1st  of  May,  1888,  all  the  sales 
made  for  the  plaintiff's  account  appear  to  have  taken  place  after 
the  Ist  of  January  preceding.  Unless  the  plaintiff  had  delivere4 
his  goods  to  the  firm  before  its  dissolution,  Jones  cannot  be  respon- 
sible for  any  part  of  their  proceeds,  nor  is  he  bound  by  the  acknow- 
ledgment contained  in  the  account  of  sales,  signed  by  his  former 
partner.  From  the  circumstances  of  this  case,  however,  we  are  of 
opinion  that  justice  requires  that  we  should  remand  it  for  a  new 
trial. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  this  case  be  remanded  for  a  new  trial ;  the  plain- 
tiff and  appellee  paying  the  costs  of  this  appeal. 
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Thomas  Mackin  and  otheis  v.  Charles  N.  Rowley. 

A  supplemental  petition  containing  no  new  allegations,  and  filed  for  the  sole 
purpose  of  propounding  Interrogatories,  to  which  the  defendant  luis  neglected  to 
answer  after  sufficient  time,  may  be  withdrawn,  by  leave  of  the  eourt,  after  the 
case  has  been  called  lor  triaL 

Where  in  a  suit  against  a  land-holder  for  his  proportion  of  the  expense  of  wovk 
executed  by  the  plaintiffs,  under  a  contract  with  commissioners  appointed  by  an 
ordinance  of  the  police  jury,  the  plaintiffs  rely  on  an  assumpsit  of  the  defen- 
dant, proof  of  the  appointment  of  the  commissioners  will  not  be  required. 

This  was  a  snit  before  the  District  Court  of  Concordia,  Tenney^ 
J.,  by  Thomas  Mackin,  Edward  Dunn,  and  Andrew  Murray,  for 
work  done  on  the  lands  of  the  defendant,  under  a  contract  with 
commissioners  appointed  by  the  police  jury  of  the  parish  of  Con- 
cordia, the  cost  of  which  was  ordered  by  the  police  jury,  in  the 
exercise  of  the  power  conferred  on  them  by  law,  to  be  paid  by  the 
defendant. 

Farrar^  for  the  plaintiffs. 

Huston,  for  the  defendant  and  appellant. 

Martin^  J.  The  plaintiff^  haying  excarated  a  canal  in  con- 
sequence of  an  ordinance  of  the  police  jury,  and  in  pursuance 
of  a  contract  with  commissioners  appointed  by  that  body,  instituted 
vhe  present  suii  for  the  balance  of  the  defendant's  proportion  of  the 
sum  to  which  they  were  entitled  under  their  contract. 

Their  claim  was  resisted  on  the  plea  of  the  general  issue,*  and  an 
ayerment  that  the  defendant  neyer  assumed  the  payment  of  said 
claim;. 

The  plaintiffs,  afterwards,  with  leaye  of  the  court,  filed  an 
amended  petitfon,  the  sole  object  of  which  was  to  propound  inter- 
rogatories. This  amended  petition  was  seryed  on  the  defendant, 
who  neglected  to  answer  the  interrogatories  propounded  to  him. 
Fourteen  days  after  this  seryice,  the  case  was  called  for  trial,  the 
plaintiffs  with  leaye  of  the  court  withdrew  their  amended  petition, 
and  the  defendant  took  his  bill  of  exceptions  to  the  opinion  of  the 
court  granting  leaye.  The  plaintiffs  had  judgment,  and  the  defen- 
dant appealed. 

Our  attention  is  first  drawn  to  the  bill  of  exceptions.  The 
amended  petition  contained  no  admission*     The  defendant  bad 
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neglected  for  nearly  a  fortnight  to  answer  the  interrogatories,  and 
complained  of  the  withdrawal  of  the  petition  solely  because  it  pre* 
▼ented  him  from  availing  himself  of  the  ahsence  of  a  judgment  by 
default.  Admitting  that  a  judgment  by  default,  might  or  ought  to 
have  been  taken  on  this  amended  petition  which  contained  no  new 
allegation,  that  was  susceptible  of  denial  or  admission,  the  court 
did  no  injury  to  the  defeadant  in  granting  the  leave  to  withdraw  it. 
He  lo«t  thereby  no  other  faculty,  but  that  of  answering  the  interro- 
gatories. He  had  ample  time  to  answer  them,  and  his  failure  to 
do  so,  raises  a  very  strong  presumption  that  it  was  not  his  interest 
to  respond  to  the  interrogatories. 

On  the  merits,  the  defendant  urged  at  the  trial,  that  there  were 
BO  commissioners  appointed  by  the  police  jury  as  alleged,  and  that 
ike  plain  tifis  had  no  right  to  sue  for  this  claim. 

It  appears  to  us  that  there  was  no  necessity  for  making  proof  of 
the  appointment  of  commissioners.  The  plaintifis  relied  oa  the 
assumpsit  of  the  defendant,  and  the  partial  payment  he  had  made, 
followed  by  a  promise  to  pay  the  balance  in  notes  of  Mississippi 
banks,  or  on  a  short  delay  if  they  would  take  his  own  note  without 
interest,  or  with  five  per  cent  interest,  instead  of  ten  on  which  the 
plaintiffii  insisted.  It  is  in  evidence  that  the  defendant  is  owner 
of  a  large  tract  of  land,  the  value  ef  which  was  greatly  increased 
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Hymbn  M.  Hart  and  others  v.  William  Long  and  another. 

Demaod  of  paymeot  and  preBentment  of  the  note  at  the  place  of  payment  indicated 
in  the  instrament  itself,  are  indispensable  to  a  recovery  against  the  maker,  and  a 
firiion  against  the  endorser. 

Where  in  an  action  against  the  endorser  of  a  note,  the  plaintiff  has  been  non-suited, 
in  eonseqnenee  ef  want  of  legal  demand  at  the  plaee  of  payment,  and  pending  a 
motion  for  a  new  trial,  the  latter,  with  fall  knowledge  of  the  circumstances  of  the 
demand  and  of  the  non-suit,  undertakes  voluntarily  and  absolutely  to  pay,  be  will 
he  honnd. 

Where  the  endorsers  of  a  note,  who  were  partners  at  the  time  of  endorsement,  hare* 
been  discharged  by  want  of  legal  demand,  a  subsequent  promise  to  pay,  made  by 
one  of  them  after  the  dissolution  of  the  firm,  will  not  be  binding  on  the  other. 

Appeal  from  the  District  Court  for  the  parish  of  Natchifoches, 
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CampbeUf  J.  This  was  an  action  by  Hymen  M.  Harty  and  Abra- 
ham C.  and  Barnett  B.  Labatt  against  William  Long  and  Joseph 
T.  Robinson.  There  was  a  judgment  of  non-suit;  a  new  trial; 
and  a  judgment  against  the  defendants,  in  MolidOy  for  the  amount 
claimed.    The  latter  appealed^ 

MoRFHY,  J.  The  defendants  pray  for  the  reversal  of  a  judgment, 
rendered  against  them  as  endorsers  on  a  note  of  $340,  on  the 
ground  that  no  demand  was  made  at  the  place  indicated  for  pay** 
ment  in  the  body  of  the  instrument  itself.  The  note  was  made 
payable  at  the  City  Bank  of  New  Orleans  at  Natchitoches,  and  the 
deed  of  protest  shows,  that  the  notary  demanded  payment  of  the 
same  from  the  drawer,  and  was  answered  that  it  could  not  be  paid,  . 
It  is  now  well  settled  in  this  State,  whatever  may  have  been  the 
adjudications  on  this  point  elsewhere,  that  a  demand  of  payment 
and  presentment  of  the  note  at  the  place  indicated  for  payment  in 
the  instrument,  are  indispensable  to  a  recovery  against  the  maker. 
If  this  be  true  in  a  suit  against  the  maker,  it  is  so  a  fortiori  in  a 
suit  against  an  endorser,  who  can  be  made  liable  pnly  by  strict  proof 
of  a  legal  demand  on  the  maker.  3  Martin,  N.  S.,  423 ;  10  La., 
552 ;  12  Id.,  472  ;  14  Id.,  181 ;  15  Id.,  242. 

The  testimony  of  the  parish  judge,  who  made  the  protest,  was 
heard  below,  to  explain  the  circumstances  accompanying  the  de« 
mand  made  on  the  drawer  of  this  note.  Even  if  his  testimony 
were  legal,  which  may  well  be  doubted,  it  is  entirely  too  vague  and 
uncertain  to  be  of  any  weight.  He  states  that  the  note  was  not,  he 
thinks,  given  to  him  for  protest  at  the  Bank ;  that  he  thinks,  the 
cashier  gave  it  to  him  at  his  office,  and  from  the  phraseology  of  the 
demand  in  the  protest,  he  thinks,  that  the  maker  replied  that  the 
note  need  not  be  preaiented  at  the  Bank,  that  it  would  npt  be  paidr— 
that  this  is  his  impression. 

Such  testimony  adds  little  to  the  protest,  which  is  clearly  insuffi- 
cient to  charge  the  endorsers.  But  it  appears,  that  pending  an  ap- 
plication for  a  new  trial  of  this  case  below,  in  November  last,  the 
attorney  of  plaintifis  told  Robinson,  one  of  the  defendants,  that  if 
the  new  trial  was  refused,  he  would  appeal.  That  Robinson  re- 
plied, that  it  would  not  be  worth  while ;  that  Charles  A.  Bullard,  the 
maker,  had  promised  to  make  some  arrangements,  and  that  he  would 
pay  in  January  or  February  following ;  and  that  when  this  promisp 
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was  made,  the  attoniey  explained  to  Robinson,  why  the  plaintifis 
had  been  non-suitedy  telling  him,  that  it  was  because  the  demand  of 
payment  had  been  made  of  the  maker,  and  not  at  the  Bank.  It 
appears  that  when  plaintifis'  attorney  called  again  on  Robinson,  he 
then  said,  he  had  understood  his  first  promise  as  being  conditioned 
upon  the  promise  of  Ballard,  that  the  latter  had  failed  to  make  ar- 
Tangements,  and  that  the  matter  mast  take  its  coarse  according  to 
law.  The  attorney  declares,  that  he  understood  the  promise  of 
Robinson  to  be  unconditional.  Robinson  has,  in  our  opinion,  ren* 
deied  himself  liable  by  this  promise.  With  a  full  knowledge  of 
all  the  circumstances  of  the  demand,  and  of  the  nonsuit,  which 
had  been  entered  up  against  the  plaintiffs,  he  voluntarily  and  abso« 
lately  undertook  and  bound  himself  to  pay  the  debt  within  a  given 
time,  and  seemed  desirous  of  putting  a  stop  to  all  further  litigation 
about  it.  The  circumstance  that  the  maker  had  promised  to  make 
arrangements,  seems  to  have  been  mentioned  by  him  rather  as  the 
inducement^  which  led  him  to  make  the  promise,  than  as  a  condi- 
tion on  which  it  was  to  depend ;  and  the  witness  declares,  that  the 
promise  was  by  him  understood  to  be  absolute  and  unconditional. 
This  promise  can  be  binding,  however,  only  on  Robinson  himself, 
because  the  evidence  shows,  that  at  the  time  this  conversation  took 
place,  the  commercial  partnership,  which  had  before  existed 
between  the  defendants,  was  dissolved. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  affirmed  with  costs  as  against  Robinson,  and  that  it  be  reversed 
as  against  Long,  the  plaintiffs  and  appellees  paying  his  costs  in 
both  courts. 

Bayc^  for  the  plaintifis. 

Hertzog  and  Ttwmey^  for  the  defendants. 
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Peter  G.  Oliver  and  others  v.  James  H.  Stevens,  Sheriff, 
and  another. 

The  purchaser  of  property  sold  under  an  order  of  seizure  subject  to  a  previous 
mortgage,  will  be  responsible  only  for  the  amount  of  such  mortgage,  and  any  sur- 
plus he  may  have  bid  above  that  amount.  And  -where  such  previous  mortgage  is 
revoked  so  far  as  a  third  person  is  concerned,  and  his  claim  declared  to  have  pre- 
e^ence  on  the  proceeds  of  the  mortgaged  property,  the  amount  due  from  the 
l>iirchaser  on  account  of  the  mortgage,  will  be  first  applied  to  the  settlement  of 
that  claim,  and  the  balance  only  will  belong  to  the  holder  of  the  mortgage. 

Every  one  is  bound,  at  his  peril,  to  know  the  law  applicable  to  his  ease ;  if  he  mis* 
apprehends  it,  he  must  take  the  consequences.  He  cannot  make  his  own  mistakes 
a,  ground  to  defeat  tlie  legal  rights  of  others. 

'*AcTiON  before  the  District  Court  of  Catahoula,  Kingy  J.,  by 
Peter  G.  Oliver,  James  Woodburn,  John  V.  Robertson,  and  Sarah 
Schilling,  administratrix  of  John  Warfield,  and  tutrix  of  his  minor 
heirs,  against  James  H.  Stevens,  sheriff  of  the  parish  of  Catahoula, 
and  Joseph  H.  D.  Bowmar,  to  enjoin  an  execution  issued  on  a 
twelve  months'  bond,  executed  by  the  plaintiffs  in  favor  of  Bowmar, 
for  certain  property  purchased  at  a  sale  by  the  sheriff  under  an 
order  of  seizure.  The  injunction  was  dissolved  with  damages,  and 
Woodburn  and  Schilling  appealed. 

Garrett,  for  the  appellants. 

McGuire,  for  the  defendants. 

MoRPHY,  J.  The  plaintiffs,  as  principal  and  sureties  on  a  twelve 
months*  bond,  enjoined  an  execution  issued  upon  the  bond  at  the 
instance  of  the  defendant  Bowmar.  The  facts  out  of  which  this 
controversy  grows,  are  as  follows  :  On  the  .8th  of  July,  1837, 
Charles  S.  Abercrombie  had  a  conventional  mortgage  recorded  in 
the  office  of  the  parish  judge  of  Ouachita  against  Robert  H.  Bow- 
mar, his  brother-in-law,  for  the  sum  of  $10,135,  with  ten  per  cent 
interest  per  annum,  from  the  18th  of  May,  1837.  Bernard  Hem- 
ken  and  Joseph  H.  D.  Bowmar  brought  suit  against  Robert  Bow- 
mar for  debts  respectively  due  to  them.  At  the  same  term  of  the 
vcourt,  they  both  obtained  judgments  against  their  debtor,  which  were 
signed  on  the  same  day.  Joseph  H.  D.  Bowmar  had  his  judgment 
recorded  in  the  office  of  the  parish  judge  on  the  27th  of  March, 
1838,  and  Hemken  had  his  recorded  on  the  following  day.     In  his 
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sait  against  Robert  Bowmar,  Hemken  bad  made  Abercrombie  a 
party,  and  bad  prayed  for  and  obtained  a  jndgment  revoking  and 
setting  aside  bis  conventional  mortgage,  on  the  ground  tbat  bis 
claim  was  fictitious  and  simulated,  and  tbat  tbis  mortgage  was 
executed  for  tbe  purpose  of  defrauding  tbe  creditors  of  Bowmar, 
and  of  placing  bis  property  out  of  tbeir  reacb  and  pursuit.  Tbis 
judgment  was  affirmed  by  tbis  court  on  an  appeal  brougbt  at  tbe 
last  October  term.     See  16  La.,  867.  .,>.. 

Wbile  tbese  proceedings  were  going  on  between  Hemken  aad 
Abercrombie,  and  before  the  rendition  of  tbe  judgment  in  the  ap- 
pellate court,  Joseph  H.  D.  Bowmar  took  out  an  execution  under 
bis  judgment  against  Robert  Bowmar,  seized  upon  tbe  mortgag64 
properly,  and  caused  it  to  be  sold  subject  to  Abercrombie 's  m^f-f 
gage.  At  tbis  sale  Peter  G.  Oliver  bought  the  property  for  the  st^ " 
of  $14,135.  After  deducting  Abercrombie's  mortgage,  which  was' 
the  only  one  taking  precedence  of  the  judgment  of  the  seizing  ere- - 
ditor,  according  to  tbe  certificate  of  tbe  recorder  of  mortgages, 
Oliver  gave  bis  twelve  months'  bond  for  the  surplus,  to  wit :  f  1789 
96,  with  James  Woodburn,  John  Warfield,  and  John  Y.  Robertson, 
as  sureties,  and  this  is  tbe  bond  now  sued  on.  Shortly  after  the 
judgment  of  the  district  court  in  favor  of  Hemken,  annulling  and 
setting  aside  Abercrombie's  mortgage  on  Robert  Bowmar's  pro- 
perty, was  affirmed  by  this  tribunal,  they  both  joined  in  an  hypo- 
thecary action  against  Peter  Q.  Oliver,  as  a  third  possessor ;  they 
prayed  that  the  mortgaged  property  might  be  seized  and  sold  to 
satisfy,  first,  Hemken's  judgment  for  $3,606  62,  with  ten  per  cent 
interest  from  tbe  1st  of  January,  1837,  till  paid ;  and  secondly, 
Abercrombie's  mortgage  of  f  10,135  08,  with  corresponding  in- 
terest. The  district  court  directed  an  order  of  seizure  and  sale  to 
issue  according  to  this  prayer,  unless  within  ten  days  after  demand, 
Oliver  should  pay  these  two  sums  with  interest  and  costs.  Being 
thus  ordered  to  pay  a  larger  amount  than  he  bad  agreed  to  give  for 
the  property,  Oliver  surrendered  the  whole  of  it,  to  satisfy  the  de- 
cree of  the  court. 

It  is  urged  on  the  part  of  the  plaintiffs  and  appellants,  that  the 
bond  sued  on  is  invalid,  in  as  much  as  the  purchase  was  made  and 
the  bond  given  in  error ;  tbat  the  only  mortgage  or  claim,  of  which 
the  purchaser  had  notice  as  standing  before  that  of  the  judgment 
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creditor,  at  whose  suit  the  property  was  sold)  was  the  one  in  faror 
of  Abercrombie ;  that  no  allowance  was  made  for  Hemken's  clainiy 
which  was  subsequently  declared  to  take  precedence  of  Abeicrom- 
bie's  mortgage ;  that  this  claim  of  Hemken,  amounting  to  $3606  62» 
with  interest  from  the  Ist  of  January,  1637,  when  added  to  that  of 
Abercrombie  with  the  interest  accruing  on  it,  fdrms  a  sum  mach 
larger  than  that  which  was  bid  by  Oliver,  who  would  not  have 
bought  the  property,  had  he  known  of  this  additional  incumbrance 
on  it.  That  in  fact  no  adjudication  had  or  could  take  place,  the  pro' 
perty  not  having  brought  a  sum  sufficient  to  discharge  the  mort- 
gages entitled  to  a  preference  over  the  judgment  creditor,  at  whose 
suit  it  was  seized  and  offered  for  sale.  It  does  not  appeat  to  Ob, 
that  in  this  case  there  was  any  error  or  mis-apprehension  as  to  the 
facts  existing  at  the  time  of  the  purchase.,  No  other  mortgage  than 
that  of  Abercrombie  had  precedence  of  that  of  Joseph  H.  D.  Bow- 
mar,  and  the  bond  of  Oliver  was  given  only  for  the  surplus.  But 
this  purchaser,  when  sued  as  a  third  possessor,  seems  to  have  en- 
tirely mistaken  the  legal  consequences  of  the  judgment  obtained  by 
Hemken  in  his  revocatory  action  against  Abercrombie.  He  sup- 
posed that  it  had  the  effect  of  subjecting  the  property  he  had 
acquired,  to  both  the  mortgages  of  Hemken  and  Abercrombie  for 
their  full  amount.  Such  appears  to  have  been  also  the  opinion  of 
all  the  parties  concerned,  and  even  of  the  district  judge  ;  but  it  iff 
clear  that  this  judgment  could  not  affect  the  rights  or  change  the 
position  of  the  creditor  holding  the  mortgage  coming  immediately 
after  that  of  Abercrombie.  It  could  not  increase  the  amount  of 
mortgages  having  a  preference  over  his.  Its  only  effect  was  tor 
make  Abercrombie's  mortgage  yield  to  that  of  Hemken's,  and  to 
entitle  the  latter  to  be  paid  in  preference  to  the  former  out  of  the 
first  money  made  by  a  sale,  or  paid  by  the  third  possessor  of  the 
slaves  mortgaged.  If  instead  of  being  seized  and  sold  in  the  suit 
of  Joseph  H.  D.  Bowmar,  the  property  had  remained  in  the  posses' 
sion  of  Robert  Bowmar,  and  upon  being  sold  to  satisfy  these  several 
mortgages,  it  had  brought  more  than  f  10,136  08,  with  the  interest 
and  costs,  Joseph  H.  D.  Bowmar  would  have  been  privileged  upon 
the  excess  over  Hemken,  had  the  latter's  claim  been  larger  than 
that  of  Abercrombie,  whose  mortgage  in  that  event  would  have 
been  superseded  by  or  merged  in  that  of  Hemken.     In  the  case 
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silpposed,  itemken  codld  hare  receired  the  oalatice  oi  his  claim 
only  after  Joseph  H.  D.  Bowm&r's  mortgage  was  satisfied, 
faaTing  had  his  judgment  recorded  one  day  after  the  latter. 
If  on  the  contrary,  the  slaves  had  brought  only  $10,135,  Aber- 
CTombie  would  have  been  entitled  to  the  balance  remaining  after 
satisfying  Hemken's  claim,  in  preference  to  Joseph  H.  D.  Bow- 
mar,  because  his  mortgage  remained  in  full  force  as  to  the  latter, 
and  was  avoided  only  as  to  its  effects  on  Hemken,  the  com- 
plaining creditor.     Civ.  Code,  1972. 

It  is  not  in  our  power  to  relieve  the  principal  plaintiff  in  in- 
junction from  the  consequences  of  his  mis-apprehension  of  the 
law  and  of  his  own  rights.  He  was  not  bound  to  pay  as  third 
possessor  more  than  f  12,345  04,  the  amount  retained  in  his 
hands  by'reason  of  the  special  mortgage  in  favor  of  Abercrombie. 
He  could  have  enjoined  the  executory  proceedings,  and  tendered 
the  above  amount  to  the  seizing  creditors.  Instead  of  doing  so, 
be  suffered  the  slaves  to  be  sold,  and  they  brought  only  $4310 
66,  an  amount  hardly  sufficient  to  pay  the  debt  of  B«  Hemken, 
with  interest  and  costs.  He  and  his  sureties  cannot  any  more 
avoid  the  payment  of  his  bond,  than  if  upon  the  hypothecary 
action  of  Abercrombie  alone  he  had  surrendered  the  property, 
instead  of  paying  the  debt.  This  case  may  appear  a  hard  one 
as  to  Peter  G.  Oliver,  the  purchaser  and  third  possessor,  but  in 
a  government  like  ours,  every  one  is  bound,  at  his  peril,  to 
know  the  law  applicable  to  his  case;  and  if  he  mis-apprehends 
it,  he  must  take  the  consequences.  He  cannot  make  his  own 
mistake  a  ground  to  defeat  the  legal  rights  of  others. 

Judgment  affirmed. 
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TiiMiAflr  Hoo9S»  V.  HsNlnr  M.  Hyams,  Executor. 

A  jury  mky  he  prayed  for  in  •  mpplemendtl  answer ;  bnt  it  will  be  in  tke  diMretion 
of  the  court  to  permit  aoch  answer  to  be  filed.  It  will  be  properly  rejected  where 
the  jurors  summoned  for  the  term  have  been  discharged,  and  aUoving  a  jury 
would  delay  the  trial  a  whole  term. 

An  affidavit  for  a  eontinuance  on  the  ground  of  ^  indisposition  of  the  prineipalcennael, 
nnaeaompanicd  with  any  aU^ation  that  he  was  in  possession  of  pa^rs  necessary 
on  the  trial,  will  be  disregai'ded,  where  the  circumstances  of  the  case  induce  the 
belief  that  it  was  made  for  delay. 

This  case  was  tried  before  the  District  Court  of  Rapidesr 
Boyce^  J. 

The  plaintiff  and  Isaac  Thomas,  his  security,  have  appealed 
from  a  judgment  dissolving  an  injunction  with  damages.  The  de- 
fendant was  testamentary  executor  of  George  Gorton,  deceased. 

Thomas^  pro  «e,  and  Ogden^  for  the  appellants. 

Ihtnbar  and  f^fmi«,  propria  persona,  for  the  defendant. 

Martin,  J.  The  plaintilf  obtained  an  injunction  to  stay  proceed- 
mgs  on  8»  order  of  seiiure  and  sale,  on  the  ground  that  one  of  the 
Blaves  which  he  had  purchased,  was,  at  the  time,  afflicted*  with  a 
redhibitory  malady,  the  dropsy,  of  which  he  afterwards  diei.  He 
prayed  that  the  sale  m^t  be  annulled  and  set  aside  as  to  that  slave, 
erthat  he  might  hare  a  deduction  from  the  price  he  agreed  to  pay  for 
the  slaves  he  bought.  The  defendant  denied  the  existence  of  the 
malady,  and  averred  that  if  it  did  exist,  it  was  m>t  to  his  knowledge, 
or  to  that  of  the  persons  entitled  to  the  succession.  The  injunction 
was  dissolved,  and  the  plaintiff  and  his  surety  appealied.  Our  at- 
tention 18  arrested  on  a  bill  of  exceptions  taken  to  the  opinion  of 
the  court,  refusing  leave  to  the  plaintiff  to  amend  his  petition  by  » 
prvyer  for  a  jury,  no  jury  being  ia  attendance.  It  does  not  ap- 
pear to  us  that  the  court  erred.  In  the  case  of  Davis*  Heirs  r. 
Prevostt  6  Martin,  N.  S.,  265,  we  held  that  a  jury  may  be  prayed 
for  in  an  amended  answer,  but  it  is  in  the  discretion  of  the  court  to 
permit  such  answer  to  be  filed;  and  in  the  case  of  Green  v.  Boudu- 
rant,  7  Id.,  230,  we  held,  that  a  jury  is  properly  refused,  when  the 
jurors  summoned  for  the  term  are  discharged,  and  the  granting  of 
one  would  have  delayed  the  trial  of  the  cause  a  whole  term.  A 
second  bill  of  exceptions  was  taken  to  the  opinion  of  the  couvt. 
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lefosing  a  contiauaace  on  the  plaiQtiff^s  affidark  of  Ihe  indiapoai- 
Uoa  of  his  principal  counsel,  without  whose  aid  he  could  not  safely 
go  to  trial,  his  other  counsel  not  heing  sufficiently  informed  of  the 
facts  of  the  ease,  and  there  not  being  sufficient  time  to  giro  him  the 
necessary  information.  The  affidavit  concluded  with  the  other 
averments  required  by  law  in  such  a  case.  We  do  not  think  the 
court  erred;  the  ease  had  been  continued  several  times,  and  once  on 
an  affidavit  perfectly  similar.  It  was  not  alleged  that  the  absent 
counsel  was  in  possession  of  papers  necessary  to  be  produced. 
The  case  appears  to  be  a  simple  one  from  the  pleadings,  depending 
principally  on  a  single  question  of  fact.  A' close  examination  of 
ihe  testimony,  has  left  on  us  the  impression  that  the  court  correctly 
gave  judgment  for  the  defendant* 

Judgment  affirmed. 


Bbnjaxuv    Grubbs  Price  and  others  v,  Benjamin  Grubbs  and 
others,  Heirs,  &c. 

Bdore  the  pronral|^tion  of  the  present  Civil  Code,  brothers  and  sisters  of  the 
whole  blood  exelnded  those  of  the  half  blood  from  the  inheritanee. 

The  pkiatiA,  as  children  of  one  Fanny  Price,  deceased,  pie- 
seated  their  petitwn  to  the  Court  of  Probates  for  the  parish  of 
Bapides,  TFaterif  J.,  praying  to  be  admitted  as  heirs  of  Benjamin 
Grabbs,  the  ancestor  of  the  defendants,  and  for  a  partition  of  the 
estate  between  themselves  and  the  defendants. 

Brewer^  for  the  plaiatifis  and  appellants. 

O.  Nl  Ogderif  for  the  appellees. 

Mabtin,  J.  The  plaintiffs  are  appellants  from  a  judgment 
which  disallows  their  claim  to  any  part  of  the  estate  of  Benjamin 
G^bbs,  deceased,  because  their  mother,  through  whom  they 
claim,  was  his  half  sister  only.  Benjamin  G^bbs  died  before  the 
promulgation  of  the  present  Civil  Code,*  previous  to  which  bro- 

*B7  a  proelamntion  of  Uie  Seeretaiy  of  Stnte,  iinderthe  act  of  Ifllh  April,  1884, 
MideMthedOthof  Majr,  1885,  ttvMdeoUred  <  that  ia  one  month  fieom  this  date, 
the  C#de  dudl  be  deeioed  to  be  pcomulgated.' 
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tilers  and  sisters  of  the  whole  blood  excluded  those  of  the  half 
blood  from  the  inheritance.  The  case  therefore  presents  for  our 
solution  a  mere  question  of  fact.  A  close  exaxpination  of  the  case 
and  the  evidence  produced,  has  lef^  on  us  the  impression  that  the 
judge  of  the  court  of  probates  did  not  err  in  considering  plaintiffs' 
mother  as  the  half  sister  of  the  deceased,  ftnd,  as  such,  excluded 
from  his  succession. 

Jtutgmeni  {ffirmed^ 


EuQENS  Bonnet  v.  Amelia  Leoras. 

A  new  trial  will  not  be  granted  on  the  g;round  of  newly  disooTered  eridenee,  where 
the  eourt  is  not  satisfied  that  the  party  could  not,  with  proper  diligence,  have  di»- 
covered  and  obtained  it  before  the  triid,and  where  the  affidavit  contains  no  allega- 
tion of  its  importance'or  materiality. 

Appeal  from  the  District  Cojart  of  Rapides,  Boyce^  J.  The 
plaintiff  alleges  that  he  leased  from  the  defendant  for  five  years,  at 
an  annual  rent  of  fifteen  hundred  dollars,  a  building  which  had 
been  occupied  by  the  husband  of  the  defendant,  then  deceased,  as 
a  coffee  house  and  confectionary,  an4  which  he  proposed  to  use  for 
the  same  purpose ;  that  he  was  induced  to  pay  so  high  a  rent  in 
consideration  of  the  benefit  to  be  derived  from  various  fixtures  and 
utensils  connected  with  the  establishment,  and  offered  to  him  by 
.the  lessor  as  an  inducement  to  take  the  premises  %  that  since  the 
date  of  the  contract,  the  defendant  has  removed  a  large  portion  of 
the  fixtures  and  utensils,  which  could  not  be  replaced  for  less  than 
four  hundred  dollars.  He  also  claimed  the  sum  of  one  hundred 
and  eighty  dollars  as  damages  for  the  retention  of  the  upper  part 
of  the  building  by  the  lessor,  for  one  month  after  she  had  con« 
tracted  to  deliver  it.  The  action  was  commenced  the  11th  of  April, 
1888,  and  the  case  was  continued  from  term  to  term,  till  May,1841, 
when  «  verdict  and  judgment  were  rendered* 

O.  N.  Ogdeny  for  the  plaintiff. 

Dunbar  and  Hya$M^  for  the  defendant. 

BuLLARD,  J.  This  is  an  action  to  recover  damages  of  a  lessor 
for  violation  of  the  contract  of  lease.    The  case  was  submitted  to  a 
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juiy  who  found  a  verdict  for  the  plaintifTfor  one  hundred  and 
ninety-five  dollars.  The  defendant  made  a  motion  for  a  new  trial, 
which  heing  overruled,  and  judgment  rendered  upon  the  verdict, 
she  appealed. 

It  is  contended  hy  her  counsel  that  the  court  erred  in  not  allow- 
ing a  new  trial,  upon  her  affidavit  of  newly  discovered  evi- 
dence. 

She  made  oath  that  since  the  trial  she  had  discovered  that  one 
Ralph  Canada,  now  residing  in'Natchez,  can  prove  that  he  was 
solicited  by  Bonnet  to  appraise  the  distillery  and  confectionary 
utensils  belonging  to  the  late  Mr.  Legras^s  estate  at  the  time  of 
hiring  of  the  premises,  and  that  Bonnet,  afterwards  declined  taking 
them.  That  Canada  acted  in  conjunction  with  George  Russell, 
since  deceased.  That  he  resides  in  Natchez,  and  that  the  know- 
ledge that  he  couM  prove  these  facts,  was  not  possessed  by  her  at 
the  time  of  the  trial,  whereby  it  was  utterly  impossible  to  have 
produced  the  same  on  the  trial,  or  to  have  obtained  a  commission 
to  take  his  deposition.  We  are  of  opinion  the  court  did  not  err. 
The  action  had  been  pending  more  than  three  years,  and  the  affi- 
davit does  not  satisfy  us  that,  with  proper  diligence,  the  defendant 
could  not  have  discovered  and  obtained  the  evidence  previously  to 
the  trial,  nor  does  its  importance  or  materiality  appear  from  the 
affidavit.  Code  of  Practice,  560. 

Upon  the  merits,  the  case  was  fairly  put  to  the  jury,  and  we  see 
no  ground  for  disturbing  the  verdict. 

Judgment  ctffirmed. 
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Frbdbbigk  Wiuiami  v.  Nbutulb  Gaixisii. 

A  sale  of  propertj  under  exeeutioo  on  a  judgment  from  vhioh  no  sufpenu?e  appeal 
has  been  taken,  will  divett  the  title  of  the  owner,  though  the  judgment  be  after* 
wards  reversed. 

A  sale  of  property  by  the  sheriff  under  an  execution,  after  the  judgment  hat  been 
satisfied,  will  give  no  title.  9 

Where  a  judgment  has  been  rendered  in  favor  of  the  plaiatiff,  the  whole  judgment, 
including  the  costs,  is  his  property.  He  is  supposed  to  have  adTaneed,  or  to  be 
liable  for  the  costs ;  and  the  sheriff  lias  no  right,  in  violation  of  the  orders  of  the 
plaintiff  or  his  attorney,  to  sell  the  property  seised,  in  order  to  secure  their  pay* 
ment.    Such  a  sale  wUl  be  Toid. 

Thb  plaintiff  filed  a  petition  in  the  District  Gonrt  for  the  parish 
of  Natchitoches,  praying  that  a  monition  might  he  issued,  and  his 
title  he  confirmed  to  a  tract  of  land  purchased  by  him  at  a  sheriff's 
sale  under  execution  against  the  defendant ;  the  homologation  at 
the  sale  was  opposed  by  the  latter.  The  sale  was  confirmed,  and 
the  defendant  ordered  to  pay  the  costs  of  his  opposition,  Carr^  J., 
presiding. 

Mabtin,  J.  The  defendant  is  appellant  from  a  judgment  homo* 
legating  the  sale  of  a  tract  of  land  of  his,  adjudicated  by  the 
sheriff  to  the  plaintiff.  The  homologation,  on  the  monition,  was 
resisted  on  the  ground  of  gross  misconduct  in  the  sheriff,  who  pro>- 
ceeded  to  the  sale  of  the  property  levied  on,afierthe  defendant  had 
paid  the  amount  of  the  judgment  to  the  plaintiff  in  the  execution* 
notwithstanding  the  repeated  directions  of  the  attorney  of  said 
plaintiff  to.  forbear  to  sell  the  property,  and  ordering  the  execution 
to  be  returned.  The  defendant  supported  his  allegation  by  the  tes« 
timony  of  Sherburne,  the  attorney  of  the  plaintiff  in  the  execution. 
This  gentleman  deposed  that  he  received  from  the  present  defen- 
dant, then  also  the  defendant  in  the  execution,  a  draA,  and  agreed 
that  all  proceedings  on  the  fieri  facias  should  be  suspended  until  it 
could  be  known  whether  the  draft  would  be  accepted ;  and  that 
afterwards  on  learning  Xhat  the  draft  had  been  accepted,  he  directed 
the  sheriff  to  return  the  execution ;  that  the  draft  was  a  satisfaction 
of  principal  and  interest  of  judgment,  and  that  he  considered  it  as 
settled  ;  that  the  sale  was  made  without  his  knowledge,  and  that 
he  ordered  the  sheriff  several  times  before  the  sale,  and  once  upon 
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aeeing  the  adrertisement  of  sale^  to  retarn  the  execution,  and  not 
sell  ike  land«  The  draft  was  given  hkn  hy  GraUien,  then,  and  now 
defendant,  .one  month  hefore  the  sale,  which  was  postponed  several 
times.  The  costs  of  suit  were  not  included  in  (he  draA.  On  the 
pact  of  the  plaintiff  and  appellee*  it  is  urged  that  the  sheriff  cot* 
lectSy  proceeded  to  the  sale  under  the  execution,  because  the  judg- 
ment was  not  entirely  satisfied,  the  draft  not  being  sufficient  to 
cover  the  whole  judgment,  as  after  its  payment  the  costs  remained 
unsatisfied ;  that  the  purchaser  at  the  sheriff's  sale  cannot  be 
a&cted  by  the  neglect  of  the  sheriff  to  attend  to  the  direction  of  the 
plaintiff's  attorney,  whose  instructions  to  the  sheriff  were  not 
known  to  the  defendant ;  and  that  plaintiff  had  no  right  to  prevent 
the  Bale  of  property  seized,  so  as  to  deprive  the  officers  of  the 
court  of  the  means  of  collecting  their  fees.  It  appears  to  us  the 
dstriet  court  erred.  It  is  true,  that  if  a  defendant  against  whom 
judgment  be  obtained  does  not  procure  a  suspensive  appeal,  and  the 
judgment  is  afterwards  reversed,  the  purchaser  of  his  property  on  a 
sale  under  execution,  before  the  reversal  of  the  judgment,  will  be 
maintained  in  his  purchase ;  but  it  does  not  follow  from  thence,  that 
the  sale  of  a  defendant's  property,  after  he  has  satisfied  the  judgment, 
would  avail  the  purchaser.  The  whole  judgment,  including  the 
costs,  is  the  property  of  the  plaintiff,  who  we  suppose  to  have  ad- 
vanced them,  or  who  is  chsrgeable  therewith ;  the  judgment  being, 
that  he  recover  his  debt  and  costs.  Code  of  Pr.,  art.  548,  et  seq. 
The  testimony  of  Sherburne  is  uncontradicted,  and  leaves  no  doubt 
of  his  having  given  repeated  instructions  to  the  sheriff  to  forbear 
selling  the  defendant's  property,  even  after  he  had  seen  the  sheriff's 
advertisement  for  the  sale.  The  plaintiff  purchased  for  seventy 
dollars  six  hundred  and  forty  acres  of  land,  which  are  alleged  to  be 
worth  several  thousand  dollars,  and  were  appraised  at  fifteen  thou- 
sand, giving  a  twelve  month's  bond. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  the  sale  of  the  defendant's  property  by  the  sheriff 
to  the  plaintiff  be  set  aside  and  annulled, '  and  that  the  latter  pay 
costs  in  both  courts. 

Piersan,  for  the  plaintiff. 

Taylor  and  Dunn^  for  the  appellant. 
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James  Wadsworth  v.  Joseph  M.  Harris  and  Matthew 
Watson,    Sheriff. 

Where  a  petition  ha»  been  addresaed,  by  mittake,  to  a  tribanal  different  fi^m  that  in 
which  it  was  filed,  the  error  will  be  fatal.  No  judgment  by  de&ult  can  be  taken, 
nor  can  permission  be  given  to  amend. 

In  applications  to  the  parish  judge  for  an  injunction,  under  the  act  of  1835,  the  peti- 
tion must,  in  all  cases,  be  addressed  to  the  district  court. 

The  defendant,  Harris,  having  obtained  a  judgment  against  the 
plaintiff,  in  the  state  of  Georgia,  on  producing  an  exemplification 
of  the  record,  procured  from  the  judge  of  the  District  Court  for  the 
parish  of  Caddo,  an  order  of  seizure  and  sale.  The-  plaintiff,  in  a 
petition  addressed  to  •  Washington  Jenkins,  parish  judge  for  the 
parish  of  Caddo,'  averred  that  the  amount  for  which*the  said  order 
of  seizure  had  issued,  with  the  costs,  had  been  paid  by  him  to 
a  former  sheriff  of  that  parish,  but  that  no  return  had  been  made 
thereof;  he  prayed  that  an  injunction  might  be  issued  prohibiting 
the  defendants  from  further  proceedings  under  the  order  of  seizure, 
and  that  Harris  might  be  condemned  to  pay  him  one  hundred  dol- 
lars for  fees  of  counsel,  and  the  like  sum  for  other  damages,  sus- 
tained in  consequence  of  the  illegal  execution  of  the  said  order  of 
seizure  and  sale.    The  case  was  tried  before  Carr,  J. 

Martin,  J.  The  defendant  moved  for  the  dissolution  of  the  in- 
junction, which  the  plaintiff  had  obtained,  on  the  following  grounds: 
first,  the  petitionris  addressed  to  the  parish  judge,  while  it  ought  to 
have  been  to  the  district  court ;  and  secondly,  no  citation  was  issued 
as  the  law  requires.  The  injunction  was  dissolved,  atid  the  defen- 
dant had  judgment  against  the  plaintiff  and  his  sureties,  in  solido, 
for  ten  per  cent  on  the  amount  of  the  execution  enjoined,  with  fifty 
dollars  as  special  damages  for  his  attorney's  fee,  and  costs  of  suit. 
The  plaintiff  appealed.  It  appears  to  us  that  the  first  error  assign- 
ed is  fatal.  In  the  case  of  Watson  ei  al.  v.  Pierce,  6  Martin,  N.S., 
417,  we  held,  that  where  a  petition  was  addressed  by  mistake  to  a 
tribunal  different  from  that  in  which  it  was  filed,  the  error  is  fatal. 
No  judgment  by  default  can  be  taken,  nor  can  permission  be  given 
to  amend  the  petition  by  changing  the  address.  The  Code  of 
'  Practice,  art.  171,  requires  the  petition  to  be  addressed  to  a  com- 
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petent  judge.  The  execution  in  the  present  case  appears  to  have 
been  issaed  from  the  dbtrict  court,  on  a  judgment  obtained  in  a 
sister  state,  for  a  sum  exceeding  the  jurisdiction  of  our  parish 
courts.  It  is  urged  that  ho  dbtrict  judge  resides  in  the  parish 
of  Caddo,  nor  was  any  such  officer  in  that  parish,  when,  the  petition 
was  presented  to  the  parish  judge,  who  in  such  a  case  is  authorized 
by  a  late  law  to  issue  a  writ  of  injunction,  returnable  to  the  district 
court.  Acts  of  1895,  p.  227.  It  is  probable,  that  the  present  was 
&  case  in  which  a  writ  of  injunction  might  have  been  issued  by  the 
paiiah  judge.  Neither  the  non*residence  nor  absence  of  the  district 
judge  from  the  parish,  is,  however,  alleged  in  the  petition.  The 
petition  ought,  in  all  cases  like  the  present,  to  be  addressed  to  the 
district  court,  whether  a  district  judge  reside  or  be  accidentally  in 
the  parish  or  not ;  and  on  a  petition  so  addressed,  the  parish  judge 
is  competent  to  order  the  writ  of  injunction  under  the  act  of  1886. 
See  also  our  decision  in  the  case  of  Stanbrough  v.  Seottf  Sheriff, 
^€•9  ante,  43,  at  the  present  term.  We  think  the  district  court 
erred  in  allowing  to  the  defendant  fifty  dollars  for  his  attorney's 
fee. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs,  except  so  far  as  it  relates  to  the  allowance  of 
fifty  dollars  for  the  attorney's  fee ;  and  that  in  this  particular  it  be- 
rerereed,  the  costs  of  the  appeal  to  be  borne  by  the  defendant  and 
appellee. 

C^UbetU  for  the  plaintifi*  and  appellant. 

Sherburne,  for  the  defendants. 
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GiuNyuxB  p.  Smith,  Administrator,  v.  Hknribtta  Cbinet, 

Admiaiatratrix. 

An  administrator  will  be  entitled  to  the  full  oomiuission  of  two  and  a  half  per  eenC 
on  the  amount  of  notes  taken  by  him  for  property  sold  at  the  probate  sale  of  the 
tneeestton.  The  eomraistion  is  allowed  not  only  for  the  a«taal  trouble  he  may 
have  had,  but  for  the  responsibili^  incurred.  By  selling  the  property,  attending 
to  the  exeoutioQ  of  the  instruments  of  tale,  and  obtaining  solvent  endorsers  on  the 
notes  receiYed,  he  may  well  be  considered  as  having,  so  far,  fully  administered 
on  it. 

Where  all  the  property  off  an  estate  has  been  retained  in  kind,  and,  after  a  few 
months*  administration,  delivered  over  to  the  heirs,  the  administrator  will  be  en- 
titled to  a  commission  of  two  and  a  half  per  cent  on  the  whole  amount  of  the 
inventory. 

Ir&e  fees  of  counsel  employed  by  an  administrator  on  rendering  the  aoeount  of  his 
administration,  ave  a  part  of  the  expenses  incurred,  and  form  a  correot  charge 
against  the  estate;  and  when  the  account  has  been  rendered  by  the  administratrix 
of »  deceased  administrator,  she  will  be  entitled  to  claim  the  allowance  of  such 
fees  for  counsel  employed  by  her  to  render  the  same. 

Appeal  from  the  Probaie  Court  for  the  Parish  of  Rapides, 
Waten,  J. 

MoRPHT,  J.  The  plaintiff,  as  the  present  administrator  of  the 
succession  of  Hampton  J.  Cheney,  deceased,  brought  suit  in  the 
court  below  against  the  defendant,  as  administratrix  of  David 
Crheney,  deceased,  the  former  adminbtrator  of  the  estate  of  H.  J. 
Cheney,  to  obtain  an  account  of  his  administration.  When  this 
account  was  presented,  two  of  the  items  charged  to  the  estate  were 
objected  to  by  the  plaintiff,  to-wii: 

1.  The  sum  of  $2,769  84,  charged  for  the  late  administrator's 
commission  on  $110,703  64,  at  two  and  a  half  per  cent. 

2.  The  sum  of  $600  for  counsel  fees  for  the  rendition  of  the 
account  called  for. 

The  judge  below  allowed  a  full  commission  on  $32,380  36, 
which  amount  appeared  to  him  to  have  been  fully  administered 
upon ;  and  allowed  only  a  half  commission  on  $78,641  16,  which 
sum  was  returned  by  the  administratrix  in  notes  proceeding  from 
the  probate  sale  of  the  succession  of  the  deceased  H.  J.  Cheney, 
and  overruled  the  second  objection.  From  this  judgment,  the  plain* 
tiff  appealed,  and  the  defendant  has  prayed  in  this  court  that  it  be 
amended  so  as  to  allow  the  full  commission  charged. 
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The  coDclnsion  to  which  the  jadge  below  has  arrired  has  been 
dictated  by  principles  of  equity,  but  we  do  not  believe  it  sanctioned 
by  law.  In  the  absence  of  any  provisions  in  our  Code  on  the  par- 
ticular case  presented  to  us,  we  are  of  opinion  that  the  administra- 
tor is  entitled  to  a  fuH  eommisdon.  By  selling  all  the  property  of 
the  estate,  attending  to  the  execution  of  the  sales,  and  to  the  taking 
of  soWent  endorsers  on  the  notes  given  by  the  purchasers,  he  might 
well  l>e  con^dered  as  having  administered  en  the  whole  estate,  so 
far  as  he  had  progressed  with  its  settlement.  Tbe  commission  is 
allowed  not  only  for  the  actual  trouble  which  the  administrator  may 
'  have  had,  but  also  for  his  responsibility.  Had  all  -the  property  of 
the  estate  been  retained  in  kind,  and  after  a  few  months*  adminis- 
tration, delivered  over  to  the  heirs,  as  is  sometimes  the  case  in 
Taeant  successions,  he  would  have  been  entitled  to  two  and  a  half 
per  cent  on  the  whole  amount  of  the  inventory,  and  yet  the  Tespon" 
sibility  and  trouble  would  not  have  been  so  great.  He  has  collected 
a  eufficient  amount  en  the  notes  of  the  sale  to  pay  the  debts  of  the 
estate,  and  has  had  the  safe  keeping  of  the  balance  of  the  others,which 
are  drawing  interest  at  the  rate  of  ten  per  cent  per  annum.  If  no 
fault  has  been  found  with  his  management  of  the  estate,  we  think 
that  he  cannot  be  deprived  of  any  part  of  his  commission. 

The  second  objection  was  correctly  overruled  by  the  probate 
judge.  The  charge  is  admitted  to  be  a  moderate  one.  Article  1063 
provides  that  the  expenses  incurred  by  the  administrator  for  the 
rendering  of  his  account,  shall  be  at  the  cost  of  the  estate.  If  this 
item  could  not  be  objected  to  in  an  account  of  his  administration, 
filed  by  David  Cheney  himself,  it  is  not  perceived  how  it  can  be  an 
Olegal  charge  when  claimed  by  his  administratrix  in  rendering  an 
accoant  of  his  administration. 

It  is  therefore  ordered  that  the  judgment  of  the  court  of  probates  be 
amended  so  as  to  allow  the  defendant  the  item  of  $2769  84,  charged 
in  the  account  under  No.  78,  and  that  the  judgment  be  affirmed  in 
other  respects;  the  costs  in  both  courts  to  be  paid  out  of  the 
estate. 

Brent  and  Ogdim,  for  the  plaintiflT  and  appellant. 

Dunbar^  Hyams^  and  ElgeCf  for  the  defendant. 


100 


ALEXANDRIA, 


RoberU  v.  Benton. 


Ir  100 

Ganl 
1116     441 

Ir    lOOl 
128     619^ 


James  Roberts  v.  Warren  M.  BentonI 

Where  the  appellant  fidls  to  take  the  neoetiary  tteps  to  proteeute  hit  appeal,  he 
vill  be  eontidered  as  having  abandoned  it»  in  the  lenie  of  art.  594  of  the  Code  of 
Praotice ;  and  vill  not  be  allowed  to  renew  it  Miter^  when  the  appeal  is  dia> 
missed  on  motion  of  the  appellee.  In  the  latter  case,  it  maj  be  renewed  at  any 
time  within  the  delay  fixed  by  law. 

Appeal  by  the  defendant  from  a  judgment  of  the  District  Court 
for  the  parish  of  Carroll,  DaviB,  J.,  in  favor  of  the  plaintiff.. 

Selbyf  for  the  plaintiff,  moved  to  dismiss  the  appeal,  and  cited 
Code  of  Pr.,>&94.   Dozer  v.  Sargent^  4  La«,  41. 

Copley^  for  the  defendant. 

MoRPBY,  J.  A  motion  to  dismiss  this  appeal  has  been  made, 
which,  in  our  opinion,  must  preyail.  The  ground  assumed  is  that 
a  previous  appeal  was  taken,  which  the  appellant  neglected  to  pro* 
secute.  At  the  last  term  of  this  court,  the  appellant  moved  for  an 
extension  of  time  to  bring  up  his  record,  but  the  reason  giyen  in 
support  of  this  inotion  appearing  unsatisfactory,  it  was  refused. 
When  a  party  fails  to  take  the  necessary  steps  to  prosecute  his  apr 
peal,  he  will  be  considered  as  having  abandoned  it  in  the  sense  and 
meaning  of  article  594  of  the  Co4e  of  Practice  ;  and  will  not  be 
allowed  to  jrenew  it.  It  is  different  when,  on  a  motion  of  the  ap? 
pellee,  aa  appeal  is  dismissed ;  it  may  then  at  any  time  be  renewed 
within  the  delay  fixed  by  law. 

Appeal  dismissed. 


James  Roberts  v.  WAsaEH  M.  Benton. 

Where  the  certificate  of  the  clerk  shows  that  parol  testimony,  taken  on  the  trial,  but 

not  reduced  to  writing,  is  not  to  be  fonnd  in  the  record,  and  there  is  no  statement 

of  faots,  the  appeal  most  be  dismissed.    The  appeUaot  eannot  be  relieved  bj  a 

eerUorari,  as  it  appears  from  the  certificate  of  the  ckevk  that  he  cannot  send  up  the 

'  eyidence. 

Appeal   from  the  District  Court  for  the  parish   of  Carrol), 
Tenneyt  J. 
SeUfy,  for  the  plaintiff,  moved  to  disipiss  the  appeal. 
Copley,  for  the  appellant. 
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Gabland,  J.  The  defendant  is  appellant  from  a  judgment  ren- 
dered against  him  on  a  promissory  note.  The  plaintiff  moves  to 
dismiss  the  appeal,  hecause  the  certificate  of  the  clerk  shows  that 
the  case  cannot  he  examined  on  the  merits.  The  certificate  is,  that 
it  b  a  *  correct  transcript  and  true  copy  of  all  the  proceedings  had»- 
and  papers  and  documents  filed  in  the  above  entitled  suit*  as  well 
as  of  all  the  evidence  adduced  by  the  parties,  exc^t parol  testimonif^ 
tffhich  wdB  not  reduced  to  writing  on  the  trial  of  the  above  recited 
cause,  ^c'  From  this  statement  it  is  evident  that  the  case  cannot  be 
examined  on  its  merits,  and  it  is  not  in  our  power  to  aid  the  defend- 
ant by  a  certiorari^  as  the  clerk  could  not  from  his  certificate  send 
US  the  evidence.  The  defendant  does  not  appear  to  have  called  on 
the  plaintiff  for  a  statement  offsets,  or  on  the  judge  to  make  one* 
after  the  plaintiff  refused.  At  the  time  of  the  trial  he  does  not 
seem  to  have  manifested  any  intention  of  taking  an  appeal,  and  did 
not  require  the  evidence  to  be  taken  in  writing.  The  appellant  has 
taken  no  other  step  to  bring  his  case  before  us,  than  to  take  an  ap- 
peal. We  can  therefore  do  no  more,  or  less  than  dismiss  it  with 
costs.    3  La.,  454.     17  Id.  197.      18  Id.,  437. 

Appeal  diemiieed. 


Wabsbn  M.  Bejnton  v.  Abnsr  C.  and  James  Robsrts. 

One  joint  and  sewral  obligor  cannot  rescind  an  agreement  made  by  both  with  their 
eommmi  creditor,  and  which  operated  a  discharge,  so  as  to  compel  his  co-obligor, 
w)io  does  not  consent  to  the  rescission,  to  remain  bound.  The  obligation  once 
extingaidied,  can  only  be  rerived  against  those  who  consent  to  it. 

A  receipt  to  one  of  two  obligors  tn  soft'db,  purporting  to  be  for  his  part,  serers  the 
obligation,  and  extingoisbes  it  as  to  him  "s^o  has  paid. 

A  par^  may  be  bound  by  what.  i«  eootained  in  an  net  between  third  penosft,  where 
it  is  proved  that  he  had  notice  of  it ;  and,  as  parol  testimony  is  neeesMry  and  ad- 
missible to  prove  such  notice,  whatever  took  place  at  the  time  of  notice^  may,  by 
the  same  kind  of  evidenee,  be  proved  as  part  of  the  retgettm. 

This  case  is  brought  up  from  the  District  Court  for  the  parish  of 
Carroll.  It  was  tried  as  to  James  Roberts  before  Z)tfins,  J., 
and  as  to  the  other  defendant,  before  Tmnm/^  J.;  but  the  judg- 
ments against  both  defendants  were  delirered  by  the  latter. 
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Garland,  J.  This  action  was  commenced  by  the  endorsee  of  three 
promissory  notes,  for  the  sum  of  $4380  each,  drawn  by  the  defend- 
ants to  the  order  of  Theodore  D.  Elliott,  and  endorsed  by  him,  pay- 
able March  1,  1838,  1839,  and  1840.  The  last  note,  on  which  there 
is  a  credit  of  $675,  is  said  to  have  been  mislaid.  An  attachment 
was  taken  out  against  one  of  the  defendants  who  is  a  non-resident. 

In  the  petition  it  is  alleged  that  the  defendants  are  jointly  in- 
debted ;  but  two  of  the  notes  are  annexed  to  the  petition  and  asked 
to  be  taken  as  a  part  thereof,  and  they  are  joint  and  several  obliga- 
tions ;  and  the  prayer  is  for  judgment  for  the  amount  due,  as  ajh 
pears  by  the  notes  referred  to. 

The  two  notes  produced,  payable  on  the  1st  of  March,  1838  and 
1839,  were  endorsed,  without  recourse,  on  the  24lh  of  March, 
1838. 

James  Roberts  for  answer  admits,  that  he  signed  the  notes,  but 
says  that  they  have  all  been  paid,  as  will  appear  by  an  authentic 
act  annexed  to  his  answer,  executed  by  Elliott  on  the  26th  of  March, 
1838.  He  says  the  notes  were,  after  their  discharge,  obtained  sur- 
reptitiously by  plaintiflT,  and  without  consideration.  That  so  far 
from  his  being  indebted  to  plaintiff,  the  latter  is  largely  indebted  to 
him,  as  he  has  repeatedly  admitted.  He  alleges  fraud,  prays  that 
the  demand  of  plaintiff  be  rejected,  and  that  the  notes  be  cancelled 
and  delivered  to  him. 

To  this  answer  is  annexed  an  authentic  act  signed  by  Elliott,  the 
payee  of  the  notes,  dated  on  the  26th  of  March,  1838,  in  which  he 
acknowledges  that  all  the  notes  are  paid  in  full,  and  releases  the 
mortgage  given  to  secure  them ;  and  the  notary,  in  the  act,  says 
that  the  notes  'were  produced  to  me,  said  notary,  by  the  said 
Abner  C.  Roberts  and  James  Roberts,  here,  in  presence  of  the  ap* 
pearer ;'  and  he  further  says,  that  the  notes  and  mortgage  were 
executed  before  him  on  the  day  they  are  dated,  and  that  they  have 
his  paraph  Ne  varietur,  on  their  face.  The  recorder  of  mortgages 
is  specially  authorized  to  erase  the  mortgage,  and  make  it  null  aqd 
void. 

In  addition  to  the  positive  lelease  contained  in  this  act,  the  notary 
was  examined  as  a  witness  on  the  trial,  and  says  that  the  plaintiff 
was  aware  of  the  contents  of  the  act  of  release,  and  that  he  was 
interested  in  having  the  release  made,  as  he  had  purchased  of 
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James  Roberts  half  of  the  land  mortgaged  ;  and  this  statement  is 
Terified  by  an  authentic  act  of  sale  from  James  Roberts  to  Benton, 
passed  the  next  day  after  this  release  was  executed.  He  also  testi- 
fies to  other  matters,  which  will  be  hereafter  noticed* 

How  any  court  could  permit  a  transaction  so  simple  as  was  pre- 
sented by  the  pleadings  in  this  case,  to  take  jhe  course  that  was 
puTsaed,  and  become  as  confused  as  it  was  made,  is  inconceivable. 
The  parties  have  been  allowed  to  enter  into  various  other  transac- 
tions, documents  of  various  kinds  have  been  received  in  evidence, 
as  well  as  parol  testimony,  and  the  record  is  studded  with  bills  o^ 
exceptions. 

The  defendants  severed  in  their  answers,  though  they  rely  upon 
the  same  grounds  ;  and  A.  C.  Roberts  annexes  to  his  answer  the 
same  release  presented  by  his  co-defendant.  The  cause  as  to  James 
Roberts  was  tried  at  one  term  of  the  court  by  one  judge,  and  as  to 
Abner  C.  Roberts,  at  a  subsequent  term,  by  another ;  both  per- 
mitted great  latitude  in  the  trial,  and  the  record  is  swollen  to  a 
volume.  There  were  two  judgments  rendered,  condemning  each 
defendant  separately  to  pay  the  plaintiflT  $8760,  with  five  per  cent 
interest  from  the  11th  of  February,  1840,  until  paid  ;  from  which 
both  have  appealed. 

To  attempt  an  investigation  of  all  the  ordinary  and  extraordinary 
points  raised  in  the  case,  and  a  correction  of  the  decisions  made  on 
them,  would  be  a  waste  of  time,  and  not  promote  the  justice  of  the 
case,  which  is  evidently  one  in  which  the  parties  do  not  understand 
their  own  rights,  or  are  endeavoring,  in  the  confusion  they  have 
created,  to  cheat  each  other. 

From  the  mass  of  documents  and  parol  testimony  we  have  select- 
ed such,  as  we  think  will  elucidate  the  matter,  and  enable  us  to 
give  a  correct  judgment  in  the  case. 

Elliott,  the  payee  of  the  notes,  in  1836,  sold  the  defendants  a 
tract  of  land  for  $21,900,  and  the  three  notes  sued  on  were,  with 
others,  and  a  mortgage,  given  to  secure  the  price.  Sometime  after 
this  purchase  by  defendants,  they  sold  a  portion  of  the  same  land 
to  Henry  and  Wesley  Roberts  for  $22,409  90,  one  fifth  in  cash,  and 
four  notes  for  $4480  18  each,  were  given,  payable  on  the  1st  of 
January,  1888,  1839, 1840,  1841,  and  a  mortgage  was  retained  to 
'  secure  their  payment.     When  the  note  from  defendants  to  Elliott 
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became  due,  in  March,  18d8,  he  was  about  to  proceed  on  his  mort- 
gage, to  enforce  the  payment  of  it,  and  of  the  two  others  falling 
due  in  March,  1880  and  1840.  To  prevent  this,  the  plaintiff  gaye 
Elliott  thirteen  slaves  for  these  three  notes,  which  were  transferred 
to  him,  and  as  all  parties  wished  Elliott's  mortgage  raised,  it 
was  done  by  the  act  annexed  to  the  answers,  the  plaintiff  being 
present  and  assenting,  although  he  did  not  sign  the  release.  The 
defendants,  in  payment  of  the  three  notes  set  out  in  the  petition, 
then  gave  plaintiff  three  of  the  notes  of  Henry  and  Wesley  Roberts, 
amounting  to  $13^440  54,  each  of  them  payable  two  months  in  ad- 
vance of  their  own  notes,  but  they  did  not  endorse  them.  On  these 
notes  and  the  mortgage  of  H.  and  W.  Roberts  to  J.  and  A.  C. 
Roberts,  Abner  C.  Roberts,  in  his  own  right,  and  James  Roberts, 
for  the  use  and  benefit  of  Benton,  the  plaintiff,  obtained  an  order  of 
seizure  and  sale  of  the  land,  and  A.  C.  Roberts  and  Benton  became 
the  purchasers  of  it,  for  two  thirds  of  its  appraisement,  to  wit :  for 
$13,000;  and  the  sheriff  made  them  a  deed  for  it,  and  put  them  in 
possession.  Of  this  sale  James  Roberts  has  never  complained,  so 
far  as  the  record  informs  us,  and  all  parties  appear  to  have  well  un- 
derstood, that  when  the  plaintiff  took  the  three  notes  of  Henry  and 
Wesley  Roberts,  that  the  notes  of  defendants  were  discharged,  and 
they  would  have  been  entirely,  but  that  Abner  C.  Roberts  insisted 
on  becoming  a  partner  with  Benton  in  the  purchase  of  the  land, 
and  so  far  as  he  was  concerned,  the  understanding  or  agreement 
was  revoked ;  but  it  does  not  appear  that  James  Roberts  ever  con- 
sented to  its  being  annulled,  and  it  is  certain,  Benton  did  not  so 
consider  it,  for  he  proceeded,  in  the  name  of  James  Roberts,  for  his 
(Benton's)  use,  had  the  land  sold,  and  realized  $0500,  which  was 
more  than  the  moiety  of  the  three  notes  sued  on. 

It  is  not  denied  that  Benton  realized  the  sum  of  (6600  by  the 
purchase  of  the  land  of  H.  and  W.  Roberts,  but  it  is  said,  he  ought 
not  to  give  any  credit  for  it,  as  the  defendants  did  not  endorse  the 
notes  when  they  gave  them  to  him,  which  was  to  have  been  done. 
As  to  James  Roberts,  that  can  make  no  difference,  as  Benton  used 
his  name  for  his  own  benefit,  and  realized  his  half  of  the  debt  as  ef- 
fectually as  if  the  notes  had  been  endorsed.  As  to  Abner  C. 
Roberts,  he  was  dispensed  from  his  agreement  to  endorse  the  notes, 
by  the  subsequent  arrangement  between  him  and  the  plaintiff,  and 
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Uieir  joint  parchase  of  the  land,  which  they  afterwards  held  as  equal 
partners. 

It  is  further  contended,'  that  although  James  Roberts  did  pay  the 
M600  on  these  notes,  yet  as  he  is  an  obligor  in  $olido  with  Abner 
C.  Roberts,  he  is  still  bound  for  the  whole  amount  of  the  notes 
sued  on,  and  the  plaintiff  is  entitled  to  a  judgment  against  him,  to- 
gether with  A.  C.  Roberts,  for  the  balance  of  the  debt.  Had  a 
payment  of  that  sum  been  made  on  the  notes  by  James'Roberts, 
without  any  stipulation  that  he  was  to  be  discharged,  there  is  no 
question  the  position  assumed  by  the  plaintiff  would  be  correct;  but 
w^hen  the  notes  of  Henry  and  Wesley  Roberts  were  delivered  to  him, 
the  understanding  was,  if  they  were  paid,  that  the  defendants 
sbonld  be  discharged  from  their  obligations ;  and  had  the  agree- 
ment  been  carried  into  execution,  as  at  first  arranged,  the  notes  sued 
on  would  hare  been  extinguished  by  payment.  The  only  question 
remaining  is,  whether  one  joint  and  seTeral  obligor,  by  rescinding 
an  agreement  made  by  both  with  the  creditor,  which  operates  a 
discharge,  can  compel  his  co-obligor,  who  does  not  assent  to  the 
rescission,  to  remain  bound  with  him.  We  think  he  cannot.  The 
obl%ation  once  extioguished,  can  be  revived  only  against  those  who 
assent  to  it.  There  is  no  evidence  that  James  Roberts  ever  gave 
that  assent. 

This  court  have  held,  that  a  receipt  given  to  one  of  two  obligors 
in  solidOf  purporting  to  be  for  his  part,  severs  the  solidarity  of  the 
obligation,  and  extinguishes  it  as  to  him  who  has  paid.  4  Martin, 
N.  S.,  192.  Such,  we  think,  is  the  effect  of  the  arrangements  and 
contracto  made  by  the  plaintiff  with  the  defendants ;  he  must  there- 
fore look  to  Abner  C.  Roberts  alone  for  his  half  of  the  notes  sued 
on. 

It  has  been  strongly  insisted  on  by  the  counsel  for  the  defend- 
ants, that  no  parol  testimony  should  have  been  admitted  on  the  part 
of  the  plaintiff,  to  explain  or  contradict  the  release  from  Elliott  to 
the  defendants ;  and  the  article  2256  of  the  Code  is  relied  on  to 
sustain  the  objection.  That  article  generally  applies  to  those  who 
appear  to  be  parties  or  privies  on  the  face  of  the  act.  A  party  may 
also  be  bound  by  what  is  contained  in  an  act  between  third  persons, 
if  it  be  established  that  he  had  notice  of  it ;  yet  as  parol  evidence  is 
necessary  and  admissible  to  prove  the  notice,  it  follows,  that  by  the 
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same  kind  of  eridence,  all  that  took  place  al  the  time  of  notice  may 
be  proved  as  part  of  the  res  gestas.  1  Starkie,  57.  4  Martin,  N. 
S.,  13.  8  Id.,  383,  405,  672.  The  law  is  very  watchful  of  the 
stipulations  of  parties  to  a  contract,  in  their  application  to  third  per- 
sons. The  rule  of  rev  inter  alios  acta  is  to  be  regarded  as  a  limita- 
tion and  restraint  upon  the  natural  effect  of  collateral  evidence,  and 
must  be  co-extensive  with  the  principle  of  its  reception,  and  may 
%e  considered  as  founded  on  the  same  principles  of  natural  reason 
and  justice,  which  warrant  the  admission  of  indirect  testimony. 
I  Starkie,  59. 

It  having  become  necessary  in  this  case,  to  show  by  parol  evi- 
dence the  connection  and  knowledge  of  the  plaintiff  with  the  nota- 
rial act  between  Elliott  and  the  defendants,  it  was  competent  for 
him  to  show  by  the  same  testimony,  upon  what  conditions  and  for 
what  purposes  he  was  to  be  bound,  and  to  show  a  violation  of  the 
stipulations  agreed  on.  Had  Abner  C.  Roberts,  in  good  faith,  en- 
dorsed to  plaintiff  the  notes  of  H.  and  W.  Roberts,  or  had  he  per- 
mitted his  name  to  be  used,  as  James  Roberts  did,  for  the  use  and 
benefit  o^  plaintiff,  in  suing  on  those  notes,  and  allowed  him  to  pur- 
ohaso  the  whole  of  the  land  mortgaged  to  secure  those  notes,  there 
18  no  doubt,  he  (Abner)  would  have  been  discharged  from  the  pay-' 
ment  of  the  notes,  as  well  as  his  co-defendant.  But  as  he  has  acted 
otherwise,  and  the  plaintiff  has  consented  to  it,  they  must  abide  by 
their  own  contracts,  but  cannot  hold  James  Roberts  bound,  who  did  , 
not  assent,  so  far  as  we  are  informed,  to  Abner's  becoming  interested 
in  the  purchase  of  the  land. 

The  judgments  of  the  District  Court  are  therefore  reversed,  and 
this  court  proceeding  to  give  such  judgment,  as  in  their  opinion* 
should  have  been  given  in  the  court  below,  does  further  order  and 
decree,  that  there  be  judgment  in  favor  of  James  Roberts,  discharg- 
ing him  from  all  liability  on  the  notes  sued  on,  without  prejudice  to 
his  right  to  set  up  in  payment  or  compensation  against  the  last  note 
mentioned  in  the  petition,  whatever  shall  remain  of  the  sum  of  six 
thousand  five  hundred  dollars,  after  extinguishing  his  (Jamea 
Roberts')  half  of  the  two  notes  now  sued  on,  with  costs  against  the 
plaintiff  in  both  courts :  And  it  is  further  ordered  and  decreed,  that 
the  plaintiff,  Warren  M.  Benton,  do  recover  of  and  have  judgment 
against  the  defendant,  Abner  C.  Roberts,  for  the  sum  oi  four  tho«^ 
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sand  three  hundred  and  eighty  dollars,  with  interest  at  the  rate  of 
five  per  centum  per  annum  on  one  half  of  said  8um«  from  the  first 
day  of  March,  in  the  year  1838,  until  paid ;  and  interest  at  the  same 
Tate  <m  the  other  half  of  said  sum,  from  the  first  day  of  March,  in 
the  year  1839,  until  paid,  with  costs  in  the  district  court ;  those  of 
this  appeal  to  he  paid  by  the  plaintiff  and  appellee.  It  is  further 
ordered,  that  the  judgment  of  nonsuit  on  the  lost  note  be  affirmed. 

Copley^  for  the  plaintiff. 

Brewder  and  Selby^  for  the  defendants  and  appellants. 


Uniok  Baiol  Qfw  LomsiAKA  9.  Jambs  Beowk  and  another. 

Notice  of  proteat  to  the  endoraer  of  a  promiaaory  note,  idien  aent  by  mail,  rouat  be 
directed  to  Uie  post  offiae  nearest  to  hia  residence,  where  it  is  not  shown  that  he 
iras  in  the  habit  of  receiving  his  letters  from  another  office,  or  he  will  be  dis- 
charged. 

This  was  an  action  before  the  District  Court  of  Rapides,  Boyce, 
J.,  by  the  holder  against  Brown,  the  payee,  and  John  A.  Tezada« 
endorser  of  a  promissory  note.  No  citation  appears  to  have  been 
served  on  Brown.  It  was  proved  on  the  trial  that  the  post  office  at 
Cotile  was  twelve,  and  that  at  Alexandria  fifteen  miles  from  the  re- 
sidence of  Tezada. 

Martin,  J.  The  defendant,  Texada,  is  appellant  from  a  judg- 
ment against  him  as  endorser,  and  prays  the  reversal  of  the  judg- 
ment on  the  ground  of  the  absence  of  evidence  of  legal  notice. 
The  letter  inclosing  the  notice  was  directed  to  him  at  Alexandria, 
which  is  not  the  post  office  nearest  to  his  place  of  residence  ;  there 
being  another  post  office  at  Cotile,  in  the  same  parish,  shown  to  be 
nearer  to  his  residence.  An  attempt  has  been  made  to  show  that 
the  appellant  was  in  the  habit  of  receiving  his  letters  and  papers  at 
the  Alexandria  post  office,  at  the  time  the  notice  of  the  protest  was 
sent  to  him ;  but  this  attempt  has  been  unsuccessful. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  ours  be  for  the  defendant,  with  costs  in  both 
courts. 

H.  Taylor,  for  the  plaintiff. 

Brunt  and  O.  N,  Ogdcn,  for  the  appellant. 
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Heloisb  Sbgrbst,  Administratrix,  v.   Qow  Hood. 

Where  the  pUintiiT  luet  as  edminisbiitriz,  an4  her  tppfueitj  is  denird*  the  dum 
proTe  it,  or  be  nou-soited. 

T^E  plaintiff,  as  adminbtratrix  of  3ardee  Segrest,  deceased,  in- 
stituted a  suit  before  the  District  Court  for  the  parish  of  Carroll,  to 
annul  a  sale  made  by  the  deceased  to  the  defendant,  on  the  ground 
of  fraud.  Hood  pleaded ^r«/,  prescription ;  second^  that  the  plain- 
tiff had  no  right  as  administratrix  to  maintain  the  action ;  thirdf  a 
denial  that  she  was  the  administratrix  of  the  said  Bardee  Segrest ; 
and  fourth^  a  general  denial ;  and  his  answer  concluded  with  a 
prayer  '  that  the  demand  of  the  plaintiff  be  rejected,  that  her  suit  be 
dismissed,  that  he  have  judgment  against  her  on  the  merits,  and 
for  general  relief.*  No  evidence  appears  to  have  been  introduced ; 
and  a  judgment  of  non-suit  was  rendered  by  Tenney,  J. 

Copley t  for  the  plaintiff. 

Selby^  for  the  defendant. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  of  non- 
suit. She  sues  as  administratrix  of  her  deceased  husband.  Her 
capacity  was  denied,  and  she  failed  to  make  any  proof  of  it.  She 
cannot  complain  of  a  judgment  which  is  the  legal  consequence  of 
her  own  negligence,  or  that  of  her  counsel. 

Judgment  ifffirmed. 


Same  Cas^b— On  an  Application  for  a  Re-hearino. 

Where  a  diUtory  exeeption  has  been  filed  before  s  judgment  by  defiralt,  it  most  be 
notieed,  tfaoagfa  foUowed  on  the  same  sheet  of  paper  by  an  answer  to  the  merits. 
The  last  clause  of  the  twenty-diird  seetion  of  the  act  of  90th  Maroh,  1839,  only 
prerents  the  filing  of  such  exjoeptions  after  a  jadginent  by  defimlt 

Garland,  J.  The  plaintiff's  counsel  applies  fpr  a  re-hearing  on 
the  ground  that  he  was  not  bound  to  notice  the  exception  to  the 
want  of  capacity  of  the  plaintiff  to  sue,  because  with  it  was  filed  a 
peremptory  exception,  and  an  answer  to  the  merits;  ignd  he  insists  on 
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a  literal  applicatioa  of  the  twenty-third  section  of  the  act  of  1880* 
On  the  first  day  of  the  term  to  which  the  process  in  this  case  was 
returnable*  the  defendant  appeared,  and  on  the  same  page  of  a 
sheet  of  paper,  he  pleaded,  1st.  Prescription;  2d.  The  want  of  the 
capacity  of  the  plaintiff  to  sue ;  dd.  A  general  denial.  On  the  trial, 
the  counsel  for  plaintiff  did  not  prove  that  she  was  administratrix, 
and  on  that  and  other  grounds,  a  non-suit  was  entered.  He  stren- 
ooQsly  urges  he  was  not  bound  to  notice  the  exception.  We  think 
he  was.  It  was  filed  before  a  judgment  by  default  was  taken,  and 
no  issue  was  joined  previous  to  the  exception  being  presented.  We 
think  the  latter  clause  of  the  section  only  prevents  dilatory  excep* 
tions  being  filed,  after  a  judgment  by  default ;  but  if  filed  previously, 
we  think  they  ought  to  be  noticed,  although  followed  by  an  answer 
to  the  merits. 

Re-hearing  refused. 


GovY  Hood  r.  Hxloise  Seorbst.  122*"     }^ 

The  diancter  of  the  aetion,  whether  petitory  or  ponessorj,  is  not  determined  hj  the 
allegatioiM  in  the  petition  alone,  but  by  the  prayer  of  the  petition  and  the  allega- 


Where  the  petition  alle^^s  tliat  pUiutiff  had  both  the  property  and  the  ponession 
of  eertaiA  sUiyet,  and  eonelndes  vith  a  prayer  that  the  defendant  be  condemned  to 
deliTer  tp  the  poucuiony  the  prayer  makei  the  action  a  posaessoiy  one  )  had  the 
Intter  been  for  the  recvoery  of  the  dares,  the  action  would  haye  been  a  petitory 
sae.  80  where  the  petition  arers  tliat  the  plaintiff  own^,  and  had  possesied  at 
owuer  certain  slaTea,  and  praya  that  he  may  hare  judgment  for  them,  the  aoHon 
wiU  he  a  petitory  one. 

Appeal  from  the  District  Court  for  the  parish  of  Carroll,  Ten-^ 
ney,  J.  The  evidence  on  the  trial  of  this  case  established  that  the 
slaves  sued  for  were  taken  from  the  plantation  of  the  plaintiff,  on 
the  night  of  the  18th  of  July,  1840,  and  were  subsequently  found 
in  possession  of  the  defendant.  It  was  also  proved  that  the  plaintiff 
had  been  in  possession  of  them  for  upwards  of  twelve  months  pre- 
ceding.  No  evidence  was  offered  to  prove  plaintiff's  title  to  them. 
The  Terdict  found,  'for  the  plaintiff,  for  the  possession  of  the  negroes 
sued  for';  and  the  judgment  was,  *  that  he  recover  from  the  defen- 
dant the  possession'  of  them. 
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Martin,  J.  In  this  ease  the  plaiotiS*  alleges  that  *  he  Is  the 
owner  and  has  possessed  as  ownet,  for  more  than  a  year/  four 
slaves,  to  wit :  Lucy  an4  her  three  children,  which  are  in  the  pos- 
session of  the  defendant,  who  refuses  to  deiirer  them  up.  He  prays 
that  they  he  sequestered,  and  that  he  have  judgment /or  said  slaves 
against  the  defendant,  and  for  9200  damages ;  and  that  they  be 
delivered  to  him. 

The  defendant  pleaded  the  general  issue,  and  set  up  other  mat- 
ters of  defence. 

The  case  was  tried  by  a  jury,  who  returned  a  *  verdict  for  the 
plaintiff,  for  the  possession  of  the  slaves  sued  for.'  From  the  judg- 
ment rendered  on  this  verdict,  the  defendant  appealed. 

The  plaintiff  begins  by  stating  that  he  is  owner,  and  has  been  ih 
the  possession  of  the  slaves  sued  for.  After  such  an  allegation,  the 
conclusion  of  the  petition  might  well  support  either  a  petitory  or  a 
possessory  action-— a  petitory  action,  if  the  plaintiff  demanded  the 
title  and  restoration  of  the  slaves ;  a  possessory  one,  if  he  demanded 
the  possession  only.  It  is  not  the  allegations,  but  the  prayer  of  the 
petition  and  the  allegations,  that  give  character  to  the  action.  In 
the  case  of  Kemper's  Heirs  v.  Hulich,  16  La.,  44,  the  plaintiffs,  in 
the  allegations  of  their  petition  say,  they  had  the  property  and  pos- 
session of  the  slave  sued  for,  and  pray  that  the  defendant  deliver 
up  the  possession  of  said  slave.  It  was  the  prayer  that  made  the 
action  a  possessory  one ;  had  he  prayed  for  the  recovery  of  the 
slave,  the  action  would  have  been  a  petitory  one.  In  the  present 
case  the  plaintiff  does  not  pray  that  he  may  recover  the  possession 
oP^the  slaves,  but  that  he  have  judgment  for  them.  This  gave  to 
his  action  the  character  of  a  petitory  one. 

The  evidence  does  not  establish  title  in  the  plaintiff  to  support 
a  petitory  action,  and  the  court  in  our  opinion  erred,  in  considering 
the  present  suit  as  a  possessory  action. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  further 
proceedings^  according  to  law;  the  plaintiff  and  appellee  paying  the 
costs  of  the  appeal. 

Selby,  for  the  plaintiff. 

Copley,  for  the  defendant  and  appellant. 
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Hexry  M.  BrTj.  Under-lutor,  v.  John  Dowell,  Executor. 

It  it  the  doty  of  an  execator,  vhen  rendering  bit  aceoirats,  to  ditelose  tlte  name  of 
the  h/for  to  the  BoeceMion,  and  ivqnire  that  he  be  cited  through  his  tutor  or  under- 
tutor. 

On  an  apposition  by  the  nnder-tutor  of  a  minor  heir  to  the  homologation  of  the  ac- 
eoimt  of  an  executor,  who  was  also  tutor  to  the  minor,  the  latter  cannot  object  to 
proof  of  bia  tntorahip,  when  offered  by  the  opponent,  on  the  ground  that  such 
tutorship  was  not  alleged  in  the  opposition.  So  soon  as  his  right  to  oppose  the 
account  was  contested,  the  under  tutor  was  bound  to  show  tlukt  there  existed  such 
an  opposition  of  interest  between  the  minor  and  his  tutor,  as  made  it  his  duty  to 
appear  on  behalf  of  the  former ;  and  this  could  not  be  done  without  showing  that 
(he  execator  was  himself  the  tutor  of  the  minor,  to  whom  he  was  rendering  an 


Where  an  under-tutor,  in  behalf  of  a  minor,  opposes  the  homologation  of  the  ac- 
counts of  an  executor,  it  will  be  presumed  that  the  estate  has  been  accept- 
ed aeeordlng  to  law,  otherwise  the  minor  would  be  without  any  interest  in 
the  matter. 

The  decree  of  a  court  of  probate  homologating  the  accounts  of  a  tutor,  rendered 
contradictorily  with  Uie  under-tutor,  is  not  conclusive  against  the  minor,  who  ha» 
a  certain  time  after  majority  within  which  to  examine  and  contest  them ;  and  the 
court  can  in  no  way  discharge  the  tutor,  while  the  law  makes  him  responsible  to 
bia  pupiL 

An  executor  is  entitled  to  his  discharge  at  the  expiration  of  one  year ;  his  accounts 
cannot  remain  open,  and  his  responsibility  be  continued  for  a  number  of  years  ; 
and  when  they  hare  been  once  settled  by  the  court  of  probates,  contradictorily  with 
the  heirs  of  age,  or  minors  represented  by  their  tutors  or  under-tutors,  the  decree 
will  be  as  final  and  binding  on  such  heirs  as  any  judgment  in  an  ordinary  suit,  to 
which  they  may  have  been  parties. 

Where  an  executor  is  also  tutor  to  the  minor  heir,  his  accountability  to  him  as  exe- 
cutor, should  be  finally  determined  before  he  enters  upon  his  admini  strati  on  41  s 
tutor,  which  is  to  last  until  the  majority  of  his  ward. 

Affeai,  from  the  Court  of  Probates  ibr  the  parish  of  Ouachita, 
Learnt/,  J. 

MoKFHT,  J.  Nancy  Kirkpatrick,  By  her  last  will  and  testament, 
appointed  the  defendant  her  executor,  and  at  the  same  time,  tutor  to 
her  only  son,  James  Strong,  a  minor.  He  accepted  these  trusts,  and 
qualified  in  both  capacities.  After  administering  on  the  estate,  he  filed 
his  account  as  executor,  praying  for  its  homologation,  for  his  dis- 
charge as  executor,  and  for  a  judgment  against  the  estate  for  a  balance 
•f  92508  8a.  Plaintiff,  acting  as  under-tutor  to  the  minor,  under 
an  appointment  of  the  court  of  probates,  opposed  this  account  on  a 
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variety  of  grounds,  seyeral  of  which  were  sustained  by  the  judge 
below,  who  gave  a  judgment  against  the  executor  for  931^  05^, 
due  the  estate,  with  five  per  cent  interest  from  the  date  of  its  rendi- 
tion.   The  executor  appealed. 

On  the  trial,  several  bills  of  exceptions  were  taken,  which  we 
will  proceed  to  notice.  The  defendant  having  excepted  to  plain- 
tiff's right  to  oppose  his  account,  evidence  was  offered  by  the  latter 
to  prove  that  defendant  was  the  tutor  of  the  minor  heirs  of  the 
deceased,  to  whom  he  was  rendering  an  account  of  his  administra- 
tion as  executor ;  but  this  evidence  was  objected  to,  on  the  ground 
that  plaintiff's  opposition  did  not  allege  this  fact.  The  objection 
was  properly  overruled.  It  came  with  singular  bad  grace  from 
the  defendant,  whose  duty  it  was,  when  rendering  his  account,  to 
have  disclosed  the  name  of  the  heir  of  the  succession,  and  to  have 
required  him  to  be  cited  through  his  under-tutor.  It  was  not  ne- 
cessary for  plaintiff  to  allege  the  tutorship  of  the  defendant,  in  his 
opposition.  As  soon  as  his  right  to  oppose  the  account  was  con- 
tended, he  was  bound  to  show  that  there  existed  such  an  opposition 
of  interest  between  the  minor  and  his  tutor,  as  made  it  his  duty,  as 
under-tutor,  to  appear  on  behalf  of  the  former ;  and  this  be  could 
not  do  without  showing  that  the  executor  was  himself  the  tutor  of 
the  minor,  to  whom  he  was  rendering  this  account.  It  has  been 
contended  that  an  under-tutor  is  without  authority  to  oppose,  in  the 
name  of  a  minor  heir,  the  accounts  of  an  ej^ecutor,  because  such  a 
step  might  amount  to  an  acceptance  of  the  estate,  which  cannot 
take  place  without  the  advice  and  consent  of  a  family  meeting,  and 
that  any  judgment  which  might  be  rendered  would  not  be  conclu- 
sive and  binding  on  the  minor,  who  could,  on  becoming  of  age, 
open  and  contest  the  accounts.  When  an  under-tutor  deems  it  his 
duty  to  contest  an  executor's  account  on  behalf  of  a*  minor,  we  are 
bound  to  suppose  the  estate  has  been  accepted  according  to  law, 
otherwise  the  minor  would  be  without  any  interest  in  the  matter. 
In  this  case,  the  record  shows  a  large  amount  of  property  on 
band,  independent  of  the  monies  the  executor  has  to  account  for. 
As  to  the  effect  of  the  decree  in  such  a  case,  the  defendant  has 
treated  it  as  a  final  one  by  bringing  up  this  appeal,  and  such  we 
consider  it  to  be.  We  hare  said  in  relation  to  accounts  rendered 
by  tutors,  contradictorily  with  the  under-tutor,  that  the  decree  of  a 
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coart  of  probates  homologating  them,  is  not  conclusive  on  the 
minor,  who,  after  his  majority,  has  a  certain  delay  to  examine  and 
contest  them ;  and  that  the  court  can,  in  no  case,  discharge  the 
tutor,  while  the  law  makes  him  responsible  to  his  pupil.  10  La., 
929.  Ci?.  Code,  366.  Bat  it  is  quite  different  with  an  executor, 
who,  at  the  expiration  of  one  year,  is  entitled  to  his  discharge.  His 
accounts  cannot  remain  open,  and  his  responsibility  suspended  for 
a  number  of  years.  When  his  accounts  are  settled  and  passed 
upon  by  the  court  of  probates,  contradictorily  with  the  heirs  of 
age,  or  minors,  represented  by  their  tutors  or  under-tutors,  as  the 
case  may  be,  the  decree  is  as  final  and  binding  on  such  heirs  as  any 
judgment  in  an  ordinary  suit,  to  which  they  may  have  been  parties. 
Cir.  Code,  301.    2  La.,  148.    7  Id.,  389. 

The  plaintiff  next  offered  evidence  to  show  that,  as  alleged  in  his 
opposition,  there  were  nine  bales  of  cotton  of  the  crop  of  1839, 
the  proceeds  of  which  had  not  been  accounted  for.  The  defen- 
dant objected  to  any  evidence  being  given  in  relation  to  any  item 
not  included  in  his  account,  because  he  had  alleged  that  he  had 
accounted  for  all  the  funds  that  had  come  into  his  hands,  and  be* 
cause  it  was  his  intention,  as  soon  as  be  should  be  released  as  exe- 
ecutor,  to  administer  the  estate  as  tutor  of  the  minor,  and  to  account 
in  that  capacity,  for  all  other  sums  that  might  come  into  his  hands 
after  the  rendition  of  this  account.  The  court,  in  our  opinion,  pro- 
perly overruled  this  objection.  The  defendant  received  this  cotton 
as  executor,  it  was  his  duty  to  sell  it,  and  to  account  for  its  proceeds 
in  this  settlement ;  his  accountability  to  the  minor  heir,  as  executor^ 
should  be  finally  determined  before  he  enters  upon  his  administra- 
tion as  tutor,  which  is  to  last  until  the  majority  of  his  ward.  It 
would  be  difficult  for  the  latter,  after  a  number  of  years,  to  procure 
eridence  to  establish  his  just  claims  against  the  defendant  as  exe- 
cutor, supposing  that  he  could  at  all  exercise  them,  after  the  final 
judgment  and  discharge  prayed  for  in  this  case> 

Another  bill  of  exceptions  was  taken  to  the  opinion  of  the  judge 
below,  who  heard  witnesses,  offered  by  the  plaintiff,  to  prove  that 
the  executor  had  employed  the  hands  belonging  to  the  estate  in 
clearing  lands  of  his  own,  and  thereby  to  charge  him  with  the 
▼alue  of  the  services  rendered  to  himself  individually.  We  see  no 
error  in  this.     The  executor  was  bound  to  make  these  slaves  labor 
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for  the  benefit  of  the  estate,  or  to  hire  their  services,  if  not  wanted 
on  the  plantation  ;  instead  of  doing  so,  he  has  employed  them  for 
his  individual  advantage,  and  is  bound  to  account  for  their  hire, 
which  is  so  much  money  converted  to  his  own  use.  This  case  exhi- 
bits strong  evidence  of  the  wisdom  of  that  provision  of  our  laws 
which  has  provided  for  minors  a  second  protector,  when  there 
arises  a  conflict  of  interest  between  them  and  the  one  to  whom 
they  are  entrusted  by  law,  or  the  will  of  their,  deceased  parents. 

We  have  carefully  examined  the  numerous  items  of  the  ac- 
count before  us,  and  the  evidence  in  support  of  them.  The  judge 
has  rejected  many  charges  and  reduced  others,  and  we  have  not 
found,  in  his  various  decisions  in  relation  to  them,  any  error  which 
requires  our  interference ;  but  in  summing  up  the  charges  allowed, 
he  has  committed  two  errors,  to  the  prejudice  of  the  defendant, 
amounting  together  to  #566  80,  which  must  be  corrected. 

It  is  therefore  ordered  that  the  judgment  of  the  court  of  probates 
be  60  amended  as  to  decree  against  the  executor  the  sum  of 
112569  25i  cents,  instead  of  tdldO  05i,  with  interest  and  costs 
below,  those  of  the  appeal  to  be  borne  by  the  estate. 

Garrett^  for  the  plaintiff. 

MeGuire  and  Ray,  for  the  defendant  and  appellee. 
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Rach«l,  Tutor,  and  another  v.  lUchal,  and  hiuband. 

Athanabs  Rachal,  Tutor,  and  another  v.  Fslicb  Aimks  Rachal 

and  husband. 

Courts  of  ordinaiy  joriMlietion,  before  vkich  an  aetion  of  revendieation  it  brought,        qq'  qoo 
mast  of  necessity  pronounce  on  the  Talidity  of  a  will,  under  which  the  property       ' 
sued  for  is  held,  either  when  the  plaintiff  attacks  it,  or  the  defendant  sets  it  up  at 
hit  title. 

The  proceedings  in  a  eonrt  of  probates  for  the  settlement  of  an  estate,  sneh  as  the 
probate  of  a  wiU,  and  the  order  for  its  exeoution,  cannot  be  ooniidered  at  a  judg^ 
ment  binding  on  third  pertont  not  parties  thereto. 

Substitutions  in  fiivor  of  the  grand  children  of  the  testator,  or  of  the  children  of  hit 
brothers  or  sisters,  are  prohibited  by  the  Code  of  this  state. 

SabstitutioDS  are  prohibited  by  the  Code,  eyen  when  the  prorisions  of  the  will  do 
not  tend  to  alter  the  course  of  descents ;  and  whether  conditional  or  uncon- 
ditional. 

The  distinction  between  a  disposition  by  which  the  usufruct  is  given  to  one,  and  the 
naked  proper^  to  another,  and  a  substitution,  ia  that  by  the  former  the  naked  pro» 
perty  vests  immediately  on  the  death  of  the  testator,  and  must  therefore  be  to  some 
one  in  esse^  capable  at  the  time  of  receiving,  and  clearly  designated  by  the  will ; 
while  those  who  are  to  take  under  a  substitution,  may  be  unluown  to  the  testator, 
or  not  in  existence  at  the  time  of  making  the  will. 

A  bequest  of  certain  property,  with  a  .provision  that  the  legatee  shaU  not  alienate 
any  part  under  any  pretext,  and  that  in  the  event  of  her  dying  before  her  husband, 
it  shall  pass  to  her  children,  contemplates  the  children  in  existence  at  the  time  of 
her  death,  and  bestows  on  them  no  rights  whatever  until  that  event,  and  will  be 
considered  a  substitution,  and  void  as  such. 

Athanasb  Rachal»  tutor  of  Olivier  Rachal,  and  Melisse  Anty, 
tutor  of  SyWere  Levasseur,  obtained  a  judgment  against  the  defend- 
ants before  the  District  Court  for  the  parish  of  Natchitoches,  Camp- 
bell, J.,  from  which  the  latter  appealed.  The  opinion  of  the  court 
contains  an  accurate  statement  of  the  facts  of  the  case,  and  of  the 
questions  of  law  which  arose  on  the  trial. 

/.  Taylor,  for  the  plaintiffs.  The  judgment  of  the  District  Court 
should  be  affirmed.  The  suit  is  for  real  property,  and  the  district 
court  alone  has  original  jurisdiction.  He  cited,  10  Martin,  1.  7 
Martin,  N.  S.,  470.  2  La.,  26.  1 1  lb.,  384,  394.  12  lb.,  214, 
394.  17  lb.,  4.  The  will  created  a  substitution,  and  was  conse- 
quently 7oid,  and  in  support  of  this  position,  he  referred  to  Civ. 
Code,  1507.  4  Martin,  N.  S.,  45  et  aeq.  4  La.,  605.  6  lb.,  235, 
«40.     13  lb.,  1.     Toullier,  Brussels  ed.  1837,  Nos.  36,  37, 42. 
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Royaden^  for  the  defendants  and  appellants,  urged  that  the  judg- 
ment should  he  reversed :  1.  Because  no* judgment  of  the  court  of 
prohates  homologating  the  proceedings  of  the  family  meeting  con- 
yoked  on  the  petition  of  Melisse  Anty  and  authorizing  him  to  sue, 
was  produced,  the  judgment  of  the  court  as  well  as  the  advice  of 
the  family  meeting  heing  necessary.  2.  Because  the  district  court 
had  no  jurisdiction.  3.  Because  the  judgment  of  the  court  of  pro- 
hates  ordering  the  execution  of  the  will  was  unreversed,  no  appeal 
having  ever  heen  taken  from  it,  5  La.,  386, 395 ;  and  hecause  that 
court  had  exclusive  jurisdiction.  Code  of  Pract.,  608,  934.  8  Martin, 
N.  S.,  115,  520.  1  La.,  19.  2  Ih..  15.  6  Ih.,  656.  4.  Because 
the  court  erred  in  declaring  that  the  will  created  a  suhstitution.  He 
contended  that  unless  a  will  can  he  interpreted  in  no  other  manner, 
it  shall  not  he  said  to  create  a  substitution,  5  Martin,  N.  S.,  304, 
305.  7  lb.,  417.  4  La.,  504 ;  and  that  no  substitution  is  created 
unless  an  attempt  be  made  to  divert  the  property  from  the  ordinary 
course  of  descents,  which  was  not  the  case  in  the  present  instance* 
Civ.  Code,  1509.     6  La.  246.     12  lb.,  483-5. 

MoRPHT,  J.  The  plain tifis,  as  the  legal  heirs  and  representatives 
of  a  brother  and  sister  of  the  late  Pedro  Cyriac  Levasseur,  claim 
two  thirds  of  the  property  left  by  their  uncle,  the  whole  of  which  is 
iu  the  possession  of  the  defendant,  Felice  Aim^e  Levasseur,  another 
sister  of  the  deceased,  married  to  Emanuel  Hilaire  Raehal.  They 
allege  that  the  defendant,  Felice,  sets  up  title  to  and  detains  all  the 
property  by  virtue  of  an  olographic  will  which  institutes  her  uni- 
versal legatee,  but  which  they  aver  is  null  and  void  as  containing  a 
substitution  orjidei  commissum.  The  defendant  excepted  to  the 
jurisdiction  of  the  district  court,  and  denied  that  the  will  contained 
a  substitution  within  the  sense  and  meaning  df  the  Civil  Code. 
There  was  judgment  below  in  favor  of  the  plaintiffs,  from  which 
the  defendants  appealed. 

We  cannot  consider  the  question  of  jurisdiction  as  an  open  one. 
The  doctrine  is  now  well  settled  that  in  a  suit  for  property,  whether 
the  plaintiff  attacks  the  will  under  which  it  is  held,  or  the  defendant 
sets  it  up  as  his  title  to  the  property  claimed,  the  courts  of  ordinary 
jurisdiction,  before  whom  the  principal  matter,  to  wit :  the  action 
of  revendication  is  brought,  must  of  necessity  pronounce  on  the 
validity  of  the  will  which  is  thus  drawn  in  question.     The  proceed- 
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ings  had  in  the  court  of  probates  for  the  settlement  of  the  estate, 
snch  as  the  probate  of  the  will,  and  the  order  given  for  its  ezecu- 
tion,  cannot  have  the  effect  contended  for  by  the  appellant ;  they 
cannot  be  considered  as  a  judgment  binding  on  the  plaintiffs,  who 
were  not  parties  to  them.  10  Martin,  1.  7  Martin,  N.  S.,  470. 
2  La.,  26.     1 1  Id.,  385  and  394.     12  Id.,  214. 

The  only  enquiry  then  in  the  present  case  is,  whether  the  will 
of  the  late  Pedro  Cyriac  Levasseur  contains  a  substitution  repro- 
bated by  our  laws.  This  must  depend  on  the  terms  of  the  will. 
After  instituting  the  defendant  for  his  universal  heir,  the  testator 
says,  *en  donnant  et  Idguant  a  ma  aceur  Felice  Aimie  Levaaseur^ 
U»  biena  qin  nCappartiendront  aujour  de  mon  dicea^  je  veux  et 
ma  volorUe  eat  poaitive  qu^elle  ne  puiaae  lea  aliener  d'aucune 
maniere  et  aoua  qudque  pritexte  que  ce  aoit;  que  at  elk  decide 
avant  aon  mari^  lea  dita  biena  paaaeront  d  aea  enfana^  tela 
qu'elle  lea  aura  regua  de  mot,  voulant  que  celiti  ou  ceux  qui  aeront 
tuteura  dea  dita  enfana  quin^auraient  paa  atteint  Page  de  majoriti, 
dannent  bonne  et  valable  caution  pendant  le  tema  quHla  gereront 
ee  qui  appertiendra  aux  dita  enfana  mineura.^  The  Civil  Code, 
art.  1507,  provides  that '  substitutions  and  Jidei  commiaaa  are  and 
remain  prohibited.  Every  disposition  by  which  the  donee,  the 
heir,  or  legatee  is  charged  to  preserve  for  or  to  return  a  thing'^to  a 
third  person,  is  null,  even  with  regard  to  the  donee,  the  instituted 
heir,  or  the  legatee.* 

It  is  contended  that  this  will  contains  no  substitution ;  that  the 
property  is  not  given  to  be  preserved  and  transmitted  to  persons 
different  from  those  who  would  be  called  by  law  to  inherit  from  the 
instituted  person,  which  is  the  thing  forbidden  by  law ;  and  more- 
over that  the  disposition  which  is  attacked  must  be  considered  as 
coming  under  art.  1509,  which  permits  the  naked  property  to  be 
given  to  one  individual  and  the  usufruct  to  another. 

The  clause  under  consideration  would  be  valid  under  the  Code 
Napoleon,  the  provisions  of  which  are  less  rigorous  than  ours  on 
ibe  subject  of  substitution.  It  contains  an  exception  authorizing 
substitutions  in  favor  of  the  grand-children  of  a  testator,  or  the 
children  erf  his  brothers  and  sisters.  C.  N.  arts.  1048  and  1049. 
It  is  well  known  that  most  of  the  provisions  of  the  new,  as  well  as 
of  the  old  Code,  were  borrowed  from  the  Code  Napoleon,  and  the 
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presumption  is,  that  the  framers  of  the  Code  of  this  state  would 
have  expressly  retained  the  exception,  if  such  had  been  their  in- 
tention. Instead  of  doing  so,  they  have  made  the  prohibition  a 
general  one,  and  we  cannot  make  a  distinction  which  is  not  to  be 
found  in  the  law.  It  is  true  that  this  provision  of  the  will  does  not 
tend  to  alter  the  general  order  of  descents,  which  is  believed  to  be 
one  of  the  grounds  of  the  prohibition,  but  it  is  liable  to  another 
evil  or  inconvenience  no  less*  great,  which  is  that  it  ties  up  pro- 
perty for  a  length  of  time  in  the  hands  of  individuals,  and  places 
it  out  of  the  reach  of  commerce.  In  making  the  prohibition 
general  as  it  is,  the  law-giver  may  have  been  governed  by  the 
opinion  that  a  testator  should  not  be  permitted  to  control  or  regu- 
late the  transmission  of  his  property  beyond  one  life.  From  the 
terms  of  the  will,  the  substitution  appears  to  be  subject  to  the 
condition  that  if  the  instituted  heir  shall  die  before  her  husband, 
the  children  shall  take  all  the  property  such  as  their  mother 
received  it  from  him,  and  an  express  prohibition  is  imposed  on  her 
to  sell  any  part  of  it  under  any  pretence  whatsoever.  From  this 
it  might  be  inferred  that  if  she  survived  her  husband,  she  would  be 
under  no  obligation  to  preserve  for  or  return  to  her  children  the 
entire  property ;  but  admitting  this  substitution  to  be  conditional,  it 
is  nevertheless  embraced  in  the  provision  of  our  laws  prohibiting 
substitutions;  it  does  not  distinguish  between  such  as  are  made 
with  conditions,  and  those  that  are  unconditional ;  its  disposition 
is  general,  and  must  be  obeyed.  Civ.  Cod^  1507.  4  La.  505. 
6  Id.  235.     4  Martin  N.  S.  45. 

As  to  the  position  that  in  this  case  the  usufruct  of  the  estate  was 
given  to  the  mother  and  the  naked  property  to  her  children,  it 
appears  to  us  untenable.  The  true  distinction  between  such  a  dis- 
position and  a  substitution  we  take  to  be  this,  that  in  the  former 
the  naked  property  vests  immediately  on  the  death  of  the  testator; 
there  must  therefore  be  some  one  in  esse,  having  capacity  at  that 
time  to  receive,  and  clearly  designated  by  the  will,  whereas  the 
persons  who  are  to  take  under  a  substitution  may  be  unknown  to 
the  testator,  or  may  not  be  in  existence  at  the  time  of  the  making 
of  the  will.  If  in  the  present  case  the  testator  had  named  the 
children  living  at  the  time  he  made  his  will,  had  instituted  them 
his  heirs,  and  had  provided  that  after  the  death  of  their  mother 
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they  shoald  take  the  property,  it  might  perhaps  have  been  diffi- 
cnlt  to  distinguish  such  a  disposition  from  that  permitted  hy  art. 
1909  of  the  Code.  But  it  is  evident  that  the  testator  had  in  con- 
templation the  children  that  might  exist  at  the  time  of  the  death 
of  his  sister,  and  that  they  were  to  acquire  no  rights  whatsoever 
until  the  happening  of  that  event.  Had  they  all  died  before  their 
mother,  they  could  not  have  transmitted  any  title  in  this  property 
to  their  own  heirs ;  whereas  the  person  to  whom  the  naked  pro- 
perty in  an  estate  is  bequeathed,  has  a  right  transmissible  to  his 
heirs,  who  may  become  absolute  owners  by  the  death  of  the 
usufructuary.  We  must  then  consider  this  will  as  containing  a 
real  substitution. 

Judgment  afirmed. 


Victor  Hbstrss  v.  Petsr  Pbtrovic  and  another. 

Where  a  note  is  drawn  bj  two  persons,  who  are  bound  in  tolido,  the  endorser  will 
be  liable  after  notice,  on  proof  of  demand  of  either,  and  refusal  of  payment 

Kodee  of  protest  to  an  endorser  who  had  left  the  eountrT-  with  the  intention  of  re- 
maittin^  abroad,  serred  on  his  agent,  will  bind  the  former. 

As  a  general  principle,  an  administrator  cannot  create  anj  liabilit7  binding  on  the 
estate,  thon^  he  may,  on  receiTing  payment,  discharge  a  debt  due  to  it ;  and  if  he 
djscofint  a  note  received  in  payment  on  the  sale  of  property  belonging  to  the 
estate,  his  endorsee  will  have  a  claim  against  him  pertonallj,  and  cannot  be  com* 
peUed  to  wait  for  payment  in  the  ordinary  eonrse  of  administration. 

This  was  an  action  before  the  District  Court  of  the  parish  of 
Natchitoches,  Campbell^  J.,  by  the  plaintiff  against  Petrovic  and 
Jean  Baptiste  Trezzini,  on^a  note  drawn  by  Petrovic  and  one  C.  J. 
Hardy,  and  endorsed  by  Trezzini.  A  judgment  by  default  against 
Petrovic  was  not  set  aside.  Trezzini  answered  by  denying  all  the 
facts  and  allegations  in  the  petition,  adding  that  if  he  endorsed  the 
note,  it  was  in  his  representative  capacity,  and  that  he  was  there- 
fore not  personally  liable.  The  note  was  endorsed  *  J.  B.  Trezzini, 
adminiatrateur.''  There  was  a  judgment  against  the  defendants,. 
in  sottdo. 

Carr  and  Pierson,  for  the  plaintiff. 

Roytden^  for  the  appellant. 
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Martin,  J.     Trezzini,  one  of  the  defendants,  is  appellant  from  a 
judgment  against  him  as  endorser  of  Petrovic  and  Hardy.     His 
counsel  has  assigned  for  error  apparent  on  the  face  of  the  record, 
that  payment  was  not  den&anded  of  Hardy,  one  of  the  makers  of 
the  note,  and  that  no  notice  of  the  protest  was  ever  served  on  the 
appellant.     The  two  makers  being  bound  in  solido^  the  endorser  is 
liable  on  the  demand  of  and  refusal  by  either  of  them.     The  notice 
of  protest  was  served  on  Sampeyrac,  as  agent  of  the  appellant,  who 
had  left  the  (country  for  Italy.     Lami^  deposes  that  the  appellant 
told  him  that  he  was  going  to  Italy«  and  did  not  intend  to  return  ; 
that  he  had  appointed  Sampeyrac  as  his  agent,  that  he  was  his 
charge  dia  o^airca^— that  he  was  his  general  agent  during  his  ab- 
sence.    The  notary  deposed  that  the  cashier  of  the  bank  in  handing 
him  the  note  to  be  protested,  instructed  him  to  give  notice  to  Sam* 
peyrac,  the  agent  of  Trezzini ;  that,  accordingly,   he  called  on 
Sampeyrac,  and  asked  him  whether  he  was  Trezzini's  agent,  and 
was  answered  affirmatively  ;  and  that  on  giving  the  notice,  he  was 
instructed  if  he  had  any  other  notices  to  serve  on  Trezzini,  to  hand 
them  to  his  (Sampeyrac's)  clerk.     Sampeyrac  being  examined  de- 
posed, that  during  Trezzini's  absence  he  acted  as  his  agent,  and 
was  authorized  to  collect  notes,  a  list  of  which  was  given  him ;  and 
on  his  cross  examination  he  stated  that  at  the  foot  of  the  procura- 
tion Trezzini  gave  him,  he  wrote  that  he  owed  nothing,  and  rc^ferred 
to  a  bundle  of  receipts.     The  procuration  was  to  collect  and  not  to 
pay ;  he  was  authorized  to  furnish  the  necessary  supplies  to  Trez- 
zini's plantation.     Before  Trezzini  left  this  country  for  Italy,  he  gave 
public  notice'of  his  intended  departure  for  that  country.    It  does  not 
appear  to  us  that  the  district  court  erred,  in  considering  the  notice 
as  duly  served. 

It  is  lastly  urged,  that  the  appellant  endorsed  the  note  as  administra- 
tor of  the  estate  of  Rachal,  and  consequently  incurred  no  personal  res- 
ponsibility. As  a  general  principle  an  administrator  cannot  create  any 
liability  on  the  estate  by  his  contracts,  although  he  may  discharge 
any  debt  due  to  the  estate,  on  receiving  payment.  If  therefore  he 
discount  a  note  which  he  has  received  in  payment  on  the  sale  of 
any  property  of  the  estate,  his  endorsee  has  a  claim  against  him 
personally,  and  cannot  be  compelled  to  wait  for  payment  in  the 
ordinary  course  of  the  administration.     We  do  not  wish  to  be  un- 
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dentood  as  intimatiog  an  opinion,  whether  or  noi,  if  a  creditor  of 
the  estate  were  to  reeeire  from  an  administrator  a  note  given  for  the 
paichase  of  any  property  of  the  estate*  the  administrator  could  re- 
sist the  creditor's  claim  on  him  personally,  if  the  note  were  protested. 
Nothing  shows  in  the  present  case,'that  the  transfer  of  the  note  had 
aay  relation  to  the  affairs  of  the  estate.  5  Martin,  N^  S.,  690.  8 
Id.,  451.     12  La.,  188. 

Judgment  cffflrmed. 


l^HOKAS   LaT   v.  JACOli   IrWIN. 

iriU  not  tie  alloved,  where  tibe  apptlloe  pt%y  fbr  and  obteint  an  Mneii4- 
ment  of  the  jndgmenL 

Afpbai.  from  the  District  Court  for  the  parish  of  Claiborne, 
Campbell,  J. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  ren- 
dered against  him  on  his  three-  promissory  notes.  He  has  built  a 
hope  of  having  his  case  remanded  on  the  refusal  of  the  lower  court 
to  grant  him  a  continuance,  and  has  drawn  our  attention  to  his 
bill  of  exceptions  thereto,  by  which  it  appears  that  a  continuance 
was  refused  on  the  ground  of  the  insufficiency  of  the  affidavit, 
because  it  did  not  show  either  that  the  evidence  expected  to  be 
obtained  was  material,  that  due  diligence  had  been  used  to  procure 
the  required  testimony,  or  that  the  application  was  not  made  for  de- 
lay. It  does  not  appear  to  us  that  the  continuance  was  improperly 
refosed. 

The  plaintiff  and  appellee  has  prayed  that  the  judgment  may 
be  so  amended  that  the  sum  of  one  thoasand  dollars  due  the  Ist 
of  March,  183(K  bear  ten  per  cent  interest,  and  the  sum  of  three 
hundred  dollars  due  the  21st  of  October,  1889,  bear  ten  per  cent 
interest,  and  that  he  may  have  damages  for  a  frivolous  appeal. 
The  plaintiff  is  entitled  to  interest  at  the  rate  of  ten  per  cent  on 
the  note  of  one  thousand  dollars  payable  on  the  1st  day  of  March, 
1889,  that  rate  of  interest  being  expressed  on  the  face  of  the  note ; 
the  judgment  gives  interest  without  stating  any  rate,  which  is 
evidently  a  lapsus  calami.    He  is  also  entitled  to  interest  on  the 
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sum  of  three  hundred  dollars,  the  balance  due  him  on  another 
of  the  notes,  althongh  no  interest  be  mentioned  in  the  note, 
because  the  money  is  due  for  the  purchase  of  a  tract  of  land, 
not  indeed  at  ten  per  cent  as  he  requires,  but  at  five  per  cent.  The 
plaintiff  and  appellee  having  availed  himself  of  the  defendant's 
appeal,  and  having  obtained  an  amendment  of  the  judgment 
^n  his  favor,  is  not  entitled  to  damages. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be  re- 
versed; and  that  the  plainlifi*  recover  from  the  defendant  the  sum  of 
twenty-three  hundred  dollars,  with  interest  at  ten  per  cent  on  the 
sum  of  one  thousand  dollars  from  the  first  day  of  March  1838;  and 
interest  at  the  same  rate  on  the  sum  of  one  thousand  dollars 
from  the  first  of  March  1839;  and  lastly,  interest  at  the  rate  of 
five  per  cent  on  the  sum  of  three  hundred  dollars  from  the 
first  of  March  1837,  with  costs  in  both  courts* 

Roysden  and  Lawson^  for  the  plaintifil 

Craitif  for  the  defendant  and  appellant. 


Warren  H.  Manaoub  v.  Isaac  Franklin  and  another. 

Where,  by  agreement  between  the  parties,  a  judgment  has  been  confessed,  on  an  ex- 
press stipulation  of  certain  conditions  as  to  the  time  and  manner  of  its  execution, 
the  conditions  will  be  obligatory. 

The  plaintiff  applied  to  the  District  Court  of  the  parish  of  Ra- 
pides, Boyce^  J.,  for  an  injunction  to  stay  all  further  proceedings 
by  the  defendant  Franklin,  and  James  M.  Wells,  sheriflT  of  that 
parish,  under  an  execution  in  favor  of  Franklin,  on  a  judgment 
against  William  B.  Williamson,  Eli  M.  Justice,  and  himself.  The 
injunction  was  granted,  and  a  judgment  rendered  as  stated  in  the 
opinion  of  the  court,  from  which  Franklin  appealed. 

Brewer^  for  the  plaintiff. 

Brent  and  Ogden,  for  the  appellant. 

Martin,  J.  The  petition  states  that  in  November,  1837,  the  present 
defendant  obtained  a  judgment  against  Wm.  B.  Williamson,  Eli  M. 
Justice,  and  the  present  plaintiff,  in  solidOt  for  the  sum  of  twenty 


OCTOBER,   1841.  WA 


Manftdoe  v.  FhuUin  and  another. 


thoBsand  three  hundred  and  eighty-eight  dollars,  with  ten  per  cent 
intereat  on  different  parts  thereof  from  different  periods.  This 
judgment  was  entered  hy  consent*  with  a  stay  of  execution  until  the 
1st  of  March,  1888,  when  on  payment  of  six  thousand  dollars  a 
further  stay  was  to  he  had,  dbc.  The  sum  for  which  judgment  was 
thus  taken,  was  the  price  of  a  number  of  slaves  bought  by  WiUiam- 
son,  then  in  community  with  his  wife,  the  plaintiff's  mother.  The 
judgment  recognizes  Franklin's  mortgage  and  privilege  as  the  vendor 
of  those  slaves,  and  it  was  agreed  that  the  judgment  should  be  first 
executed  upon  them«  In  November,  1838,  Williamson  absconded* 
without  having  paid  the  second  instalment,  and  leaving  several 
other  debts  unpaid.  A  few  days  afterwards,  the  aforesaid  slaves, 
or  a  large  number  of  them,  with  other  community  property,  were 
seized  on  an  execution  issued  on  said  judgment,  but  on  the  7th  day 
of  January,  1830,  the  community  was  dissolved  by  her  death. 

The  community  property  was  sold  under  a  decree  of  the  court  of 
probates,  with  the  exception  of  the  real  estate,  including  that  which 
had  been  seized  as  aforesaid,  on  a  credit  of  twelve  months.  Tbe 
above  judgment  debt  was  the  oldest  judgment  of  record,  and  had 
precedence  of  all  other  mortgages.  The  amount  of  probate  sales 
was  twenty-nine  thousand  dollars.  Franklin  made  no  opposition 
to  these  probate  proceedings.  In  February,  1839,  a  further  sale  of 
community  property  was  effected,  and  produced  ten  thousand  and 
sixty-nine  dollars.  At  the  maturity  of  the  notes  taken  at  those 
sales,  the  estate  of  the  late  wife  of  Williamson  was  unrepresented, 
and  continued  so  until  sometime  in  December,  1840,  when  the 
present  plaintiff  qualified  as  administrator,  and  was  advised  by 
Franklin  to  divide  these  notes  among  the  community  creditors. 
Accordingly,  with  the  consent  of  the  other  creditors,  Franklin  re- 
ceived several  of  these  notes,  amounting  to  nineteen  thousand  dol- 
lars, and  agreed  to  take  the  present  plaintiff's  personal  obligation 
for  the  balance  of  the  judgment ;  nevertheless,  Franklin  has  caused 
an  execution  on  his  judgment  to  be  levied  on  a  tract  of  land  owned 
partly  by  the  said  community,  and  partly  by  the  late  wife  of  Wil- 
liamson, the  present  plaintiff's  mother,  in  contempt  of  his  engage- 
ment aforesaid.  On  a  petition  to  that  effect,  the  sale  of  the  above 
tract  of  land  was  enjoined.  All  the  allegations  of  the  petition  were  . 
denied.    The  district  court. sustained  the  injunction  until  such  po^ 
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tioD  of  the  price  of  the  mortgaged  slaves  mentioned  in  the  jadg^ 
ment  of  Franklin  against  Williamson,  Manadue,  and  Justice,  as 
Franklin  may  be  entitled  to,  shall  first  be  applied  to  the  payment  of 
said  judgment,  and  until  such  dividend  as  he  may  be  entitled  to 
from  the  proceeds  of  the  property  of  the  community  of  William  B., 
and  Delilah  Williamson  shall  be  applied  likewise  in  a  regula)r 
course  of  administration,  and  ordered  that  until  then  he  be  not  per- 
mitted to  take  out  execution  against  the  property  of  the  present 
plaintiff.    The  defendant,  Franklin,  appealed.    The  record  showfe 
that  one  of  the  conditions  of  the  confession  of  judgment  was  that 
the  mortgaged  slaves  should  first  be  proceeded  against,  and  that 
the  community  property  should  be  held  liable  before  execution 
should  issue  against  Williamson's  co-defendants,  Justice,  and  tho 
present  plaintiff.    The  inventory  of  the  succession  of  Delilah  Wil- 
liamson, and  of  the  property  of  the  ciiommunity  between  h^r  hus- 
band and  herself,  amounted  to  one  hundred  and  seven  thousand 
nine  hundred  and  thirty  three  dollars.     The  plaintiff  is  cuftitor  of 
Williamson,  an  absentee,  and  administrator  of  the  estate  of  Delilah 
Williamson,  his  mother.     Williamson,  before  his  departure,  had 
paid  the  first  six  thousand  dollars,  on  the  payment  of  which  the 
issuing  of  the  execution  was  to  be  protracted.    Brent,  Franklin*^ 
attorney,  deposed  that  he  received  from  the  present  plaintiff,  ab 
administrator  of  his  mother,  notes  resulting  from  the  sale  of  her 
estate,  to  the  amount  of  eighteen  thousand  dollars ;  he  did  not  give 
any  receipt  therefor,  conceiving  they  were  put  in  his  hands  that 
he  might  apply  the  proceeds  to  Franklin's  judgment ;  and  on  his 
cross-examination,  he  repeated  that  he  had  not  received  the  notes  in 
payment  of  the  judgment,  but  that  he  was  to  apply  the  proceeds 
thereto.    The  sheriff' deposed,  that  Brent  in  handing  him  the  exe- 
cution, instructed  him  to  levy  on  the  slaves  specified  in  the  exec«»- 
tion ;  and  ihe  plaintiff  being  requested  to  point  them  out,  replied 
that  they  had  been  sold  at  probate  sale,  except  four  which  were  in 
his  possession,  iand  which  he  declined  to  point  out.    This  being  r** 
ported  to  Brent,  he  directed  the  execution  to  be  levied  on  the  land. 
The  statement  of  facts  further  shows,  that  the  plaintiff  finding  that 
Brent  considered  the  notes  as  placed  in  his  hands  merely  for  the 
purpose  of  collection,  desired  that  he  might  return  them,  and  that 
he  might  make  another  appro^priation  of  them.    We  have  consider- 
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ed  this  case  In  the  point  of  view  nost  farorable  to  the  defendant, 
which  is,  as  his  attorney  declares,  that  the  plaintiff  gave  him  notes, 
the  proceeds  of  the  sale  of  the  community  property,  including  the 
•mortgaged  slaves,  for  collection,  on  a  promise  that  the  proceeds 
should  be  applied  to  the  discharge  of  the  judgment.  This  judgment 
iTKB  confessed  on  an  express  stipulation  that  the  execntion  should 
be  first  levied  upon  those  slaves.  With  the  consent  of  Franklin, 
the  plaintiff  ih  that  suit,  those  slaves  were  sold,  with  other  property 
of  the  community ;  and  he  consented  to  receive  the  notes  of  the 
purchasers,  uid  to  apply  the  proceeds  of  them  to  the  discharge 
of  the  judgment— in  other  words,  to  exercise  on  the  proceeds  of 
those  notes,  the  rights  which  he  was  bound  to  exercise  upon  the 
slaves.  The  district  court,  therefore,  correctly  held  him  to  a  striot 
per/brmanee  of  his  engagement.  A  second  stipulation  in  the  con- 
fession of  judgment  was,  that  the  property  of  the  co-defendants  of 
Williamson  should  not  be  levied  on,  until  the  community  property 
I  exhausted. 

JudgmefU  nffirmed. 


\     Ir  125 
47    721 


GxoROB  W.  Copley  v.  Ebenezer  Hubbard  Flint  and  another. 

Theactkm  of  retCiliaion  for  lesion,  -was  intended  for  the  piroteetion  of  (bose,  who 
iHive  been  driven  by  tbeirtieeesrities,  or  baye,  through  veaknew  or  iMproTidenee, 
fiuffered  a  lots  on  the  sale  of  land  of  more  than  half  its  value. 

PUuntiff  was  purchaser  of  a  piece  of  land  containing  two  thousand  acres,  and  valued 
mt  six  thousand  dollars,  belonging  to  an  absentee,  sold  bj  order  of  the  police  jury 
to  defray  the  expense  of  repairing  a  road  pasting  through  the  tract,  for  two  hun- 
jrfred  aad  aerenty  dolfaffs;  aftefwards  sold  his  title,  without  warranty,  to  defendants, 
for  twelve  hundred  and  fifty  dollars ;  part  of  tliis  amount  not  being  paid,  he  ten- 
dered what  had  been  received,  with  interest,  and  prayed  for  a  rescission  of  the 
aale  on  the  ground  of  lesion  beyond  a  moiety,  or  for  a  judgment  for  the  balance  of 
Ua  vmioe:  AW,  ttiat  plaintiff's  object  being  to  make  a  farther  profit  and  not  to 
.protect  himself  fh>m  the  consequence  of  his  own  weakness  or  improvidence,  he 
did  not  bring  himself  within  the  provisions  of  the  Code,  and  that  an  action  of 
leaion  would  not  lie. 

Tbb  judgment  from  which  this  appeal  is  taken,  was  rendeifed 
liy  the  District  Court  of  Ooaehita,  Kingy  J.  The  plaintiff  alleges, 
'tbatbesoM  to  the  defendant,  Flint,  for  the  sum  of  one  thousand 
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two  hundred  and  seventy  dollars,  a  tract  of  land  in  the  parish  of 
Ouachita,  which  he  had  purchased  at  public  auction  as  the  property 
of  Daniel  W.  Cox,  the  other  defendant ;  that  though  in  the  convey- 
ance which  he  executed  to  Flint  it  is  stated  that  this  sum  had  been 
received  by  him  in  cash,  he  had  in  fact  received  but  two  hundred 
and  seventy  dollars,  having  taken  a  note  for  the  balance,  which  was 
never  paid.  He  avers  that  the  land  was  worth  ten  thousand  dollars; 
that  he  was  imposed  upon  by  Flint,  and  that  there  was  lesion  be- 
yond a  moiety  of  its  value  in  the  sale  ;  and  that  he  had  tendered  to 
Flint  the  amount  actually  received,  with  interest,  and  the  note  he 
had  given  him.  The  petition  concluded  with  a  prayer  for  a  rescis- 
sion of  the  sale,  or  a  judgment  against  Flint  for  the  balance  of  the 
actual  value  of  the  land.  A  second  petition  was  filed,  several 
months  after,  in  which  the  plaintiff  alleges,  that  for  the  purpose  of 
avoiding  tbe  action  commenced  against  him,  Flint  had  conve^^ed 
the  land  in  question  to  one  Daniel  W.  Cox ;  prayed  that  the  ac- 
tion against  Flint  might  be  consolidated  with  the  one  instituted 
by  this  second  petition ;  that  Cox,  an  absentee,  might  be  cited 
through  his  attorney  in  fact ;  that  the  sale  might  be  rescinded  both 
as  to  Flint  and  Cox,  that  he  be  put  into  quiet  possession  of  the 
land,  and  for  five  thousand  dollars  as  damages.  The  two  suits  were 
consolidated. 

Cox,  by  bis  attorney  in  fact,  answered  by  denying  all  the  allega- 
tions in  the  petition ;  he  alleged  that  he  held  the  land  by  an  act  of 
sale,  executed  before  the  commencement  of  plaintifi*'s  suit ;  that 
his  vendor  exhibited  to  him  a  deed  from  the  plaintiff  for  the  land, 
in  which  the  latter  acknowledged  that  he  had  received  full  payment 
therefor ;  and  that  the  only  title  plaintiff  ever  had  wa;s  derived  from 
an  informal  sale  by  the  parish  judge  of  Ouachita,  who  had  sold  the 
land,  as  the  respondent's,  for  taxes  assessed  by  the  police  jury  for  the 
repair  of  roads;  which  sale  he  alleged  to  have  been  illegal  and  void. 

Flint  denied  the  allegations  of  the  plaintiff  generally.  He 
averred  that  he  purchased  the  land  from  the  plaintiff  for  twelve 
hundred  and  seventy  dollars  cash ;  and  that  the  latter  had  bought 
it  at  a  public  sale  for  two  hundred  and  seventy  dollars ;  but  contend- 
ed that  the  sale  to  plaintiff  was  null  and  void,  for  various  reasons. 
He  alleged  that  the  plaintiff  sold  him  his  title  to  the  land  only  six 
days  after  he  had  purchased  it,  for  an  amount  nearly  five  times  as 
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great  as  plaintiff  had  paid  for  it ;  that  the  latter  sold  him  only  such 
a  title  as  had  been  acquired  by  the  purchase  at  the  sale  by  order  of 
the  police  jury ;  that  respondent's  brother,  M.  P.  Flint,  recently 
deceased,  had  been  acting  as  the  agent  of  Cox,  who  resided  in  Phi* 
ladelphia ;  that  he  was  one  of  his  brother's  executors,  and  had 
made  the  purchase  of  plaintiff  to  avoid  litigation,  and  for  the  pur- 
pose of  transferring  the  land  to  Cox,  its  real  owner,  which  he  had 
done  before  the  commencement  of  the  present  suit ;  that  the  plain- 
tiff knew  of  his  intentions,  and  that  neither  ever  contemplated  a 
sale  of  a  legal  title  to  the  land,  but  only  of  such  precarious  claim  as 
the  plaintiff  had  acquired  by  his  purchase. 

On  these  pleadings  and  the  evidence  introduced,  the  case  was  sub- 
mitted to  a  jury,who,  under  instructions  from  fVihon^  J.,  found  that 
the  land  contained  two  thousand  acres,  worth  three  dollars  per 
acre ;  but  returned  a  verdict  for  the  defendants,  on  the  ground  that 
they  had  not  been  put  in  mora.  The  plaintiff  appealed,  and  a  de- 
cision was  rendered  at  Alexandria,  in  October,  1840,  reversing  the 
judgment,  and  remanding  the  case  for  a  new  trial,  with  instructions 
to  the  judge  below.     See  16  La.,  380. 

The  evidence  taken  on  the  former  trial,  was  used,  by  consent,  on 
the  second  trial  of  this  case,  and,  with  other  testimony,  established 
the  facts  stated  in  the  opinion  of  the  court.  The  jury  again  found 
that  the  land  contained  two  thousand  acres,  worth  three  dollars  the 
acre ;  they  further  found  that  Flint  had  given  two  hundred  and 
seventy  dollars  cash,  and  his  obligation  for  one  thousand,  which  had 
never  been  paid ;  and  they  returned  a  verdict  for  the  rescission  of 
the  sale,  on  the  repayment  to  Flint  of  the  money  advanced  by  him, 
with  interest,  and  on  the  return  of  his  obligation.  Judgment  was 
rendered  by  the  court  in  conformity  with  the  verdict  of  the  jury, 
bot  allowing  the  defendants  the  election  of  retaining  the  land  on 
returning  to  the  plaintiff,  within  six  months  after  notice  of  judg- 
ment, the  sum  of  five  thousand  seven  hundred  and  thirty  dollars, 
an  amount  sufficient  to  make  up  the  full  value  of  the  land,  with  in- 
terest at  five  per  cent  from  the  institution  of  the  suit. 

BuLLARD,  J.  This  case  was  before  us  at  the  last  October  term, 
and  was  then  remanded  for  a  new  trial.  See  16  La.  380.  The 
result  of  the  new  trial  was  a  judgment  against  the  defendants,  and 
they  have  appealed* 
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After  an  attentive  consideration  of  the  case,  and  an  examination 
of  all  the  evidence  laid  before  the  jury,  we  find  it  impossible  to 
concur  with  them  in  the  result  to  which  they  have  come.  We 
cannot  regard  this,  under  all  the  circumstances,  as  a  case  for  which 
the  law  affords  relief  on  the  score  of  lesion ;  a  relief  founded  upon 
the  idea  that  the  vendor  has  been  driven  by  his  necessities  to  make 
a  sacrifice  so  en6rmous,  as  to  give  rise  to  the  presumption  that  he 
baa  been  hardly  dealt  by.  On  the  contrary,  it  appears  to  us  to 
have  been  intended  by  the  parties  at  the  time  to  place  Cox  in  the 
situation  he  was  in  previously  to  the  forced  sale,  and  that  it  was  a 
mere  redemption  of  the  land  by  Flint,  whose  brother  had  been  thcr 
agent  of  Cox  in  the  sale  of  his  Ouachita  lands,  with  a  view  to 
reinvest  in  Cox  his  original  title.  It  is  shown  that  two  thousand 
acres  of  land  had  been  purchased  a  few  months  before  by  th^ 
plaintiff,  for  two  hundred  and  seventy  dollars.  He  sells  it  shortly 
afterwards  to  Flint  for  a  profit  of  one  thousand  dollars,  without  aoy 
ultimate  responsibility  as  warrantor,  and  he  has  avowed 'in  thei 
presence' of  this  court  in  the  argument,  that  if  the  thousand  dollars 
had  been  paid,  this  suit  would  never  have  been  instituted.  In  that 
event,  he  would  have  been  satisfied  with  the  profit  of  one  thousand 
dollars,  made  in  the  purchase  and  resale  of  the  land  of  the  absentee. 
But  because  the  purchaser  does  not  comply  with  his  contract  in  the 
payment  of  the  stipulated  price,  he  seeks  to  arail  himself  of  the 
equitable  action  of  rescission  for  lesion  beyond  a  moiety  of  the  just 
price,  Jind  thereby,  in  the  event  of  success,  to  add  upwards  of  four 
thousand  dollars  to  his  profits,  or  compel  both  Flint,  and  Cox  to 
whom  the  land  had  in  the  mean  time  been  reconveyed,  to  sur- 
render it  to  him,  free  from  any  doubts  as  to  title  growing  out  of  the 
forced  alienation.  If  we  were  to  tolerate  this,  we  should  sanctiott 
a  resort  to  an  action  of  rescission,  intended  for  the  protection  of 
weakness  or  improvidence,  when  presumed  to  have  been  over- 
reached in  a  hard  bargain,  in  a  case  in  which  it  is  evident  thd 
plaintiff's  sole  object  is  a  furthef  gain  and  speculation.  He  comes 
before  us  avowedly  as  one  *qui  certat  de  luero  eaptandoJ 

The  evidence  laid  before  the  jury  shows  the  low  estimate  in 
which  titles  such  as  the  plaintiff  acquired,  were  held.in  Ouachita. 
The  particular'circumstances  attending  this  sale,  are  not  shown  by 
either  party.    It  was  proved  that  on  one  occasion,  twenty  five 
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thousand  arpens  of  the  Maison  Rouge  grant,  then  belonging  to 
Cox  and  Turner,  were  sold  by  a  commissioner  appointed  by  the 
police  jury  to  make  a  short  road  through  the  grant.  One  witness 
testified  that  lands  sold  by  order  of  the  police  jury  for  making 
roads,  usually  sell  very  low;  that  lands  sold  ten  years  ago  under 
siiailar  circumstances,  are  now  extremely  low,  in  consequence  of 
the  title  being  thought  defective  ;  but  he  adds  that  it  was  thought 
the  sales  last  made  by  the  police  jury,  that  is,  those  under  which 
the  plaintiff  purchased,  were  made  with  unusual  care  and  were 
good.  If  the  plaintiff,  who  is  a  member  of  the  legal  profession, 
had  been  of  opinion  that  he  had  acquired  a  valid  title  as  against 
Cox,  it  may  be  well  doubted  whether  he  would  have  sold  a  tract 
of  land  worth  $6000  for  $1270.  The  estimate  which  he  placed 
upon  ft  when  he  bid  at  the  auction  sale,  was  probably  considered 
by  him  a  fair  one,  considering  all  the  difficulties  attending  similar 
alienations.  Be  that  as  it  may,  he  has  made  a  profit  of  one  thou- 
sand dollars,  and  we  are  of  opinion  that  he  does  not  bring  himself 
within  the  provisions  of  the  Code,  wl  i:h  promises  relief  to  ven- 
dors who  have  suffered  lesion  in  the  sale  of  their  lands  to  the 
extent  of  more  than  half  their  just  value. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  the  verdict  set  aside,  and  that  the  judgment  of  this  court 
be  for  the  defendants,  with  costs  in  both  courts. 

2>oirn«,  and  Copley,  propria  persona,  for  plaintiff. 

McGuirCf  Thomas,  and  Flint,  for  defendants. 
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Frederick  Glover,  and  others,  Heirs,  &c.,  v.  Edward  Doty, 

A  decree  of  the  Court  of  Probates  admitting  certain  persons  as  heirs,  is  prima 
facte  evidence  of  their  being  so,  though  such  a  recognition  will  not  preclude 
other  heirs,  or  even  debtors  of  the  estate,  from  showing  the  contrary ;  but  until 
this  is  done,  ihe  decree  of  the  Court  of  Probates  must  be  held  sufficient  evidence 
oi  heirship. 

Where  a  note  is  made  payable  at  a  future  period,  with  interest  from  date  if  not 
punctually  paid,  such  interest  is  in  the  nature  of  a  penalty  for  not  punctually  per- 
forming the  principal  obligation,  and  the  failure  to  do  so  must  be  strictly  proved 
to  entitle  the  plaintiff  to  recover  the  additional  interest.-  Where  such  a  note 
was  payable  at  a  particular  place,  proof  that  it  was  presented  and  demand 
of  payment  made  at  such  place  *  after  it  fell  due,*  will  not  entitle  the  holder  to 
recover  the  additional  interest 

The  plainliflfs,  as  heirs  of  Ruth  Nohle,  for  the  nse  of  Jones 
Glover,  obtained  a  judgment  against  the  defendant  as  one  of  the 
drawers  of  a  promissory  note,  for  the  principal  sum  for  which  it 
was  given,  with  interest  at  five  per  cent  from  judicial  demand. 
The  case  was  tried  before  the  district  court  of  Catahoula,  Boyce^  J. 

BuLLAKD,  J.  The  plaintiffs  allege  that  they  are  the  heirs  and 
legal  representatives  of  Ruth  Noble,  deceased,  and  as  such,  sue 
upon  a  promissory  note  given  by  the  defendant.  Doty,  in  solido 
with  Joseph  Williams  and  James  McCoy,  for  purchases  made  at 
the  sale  of  the  property  of  her  estate,  then  administered  by  a 
curator.  The  note  calls  for  interest  at  ten  per  cent  from  date,  if 
not  punctually  paid.  The  defendant  in  his  answer  admits  that  he 
signed  the  note,  but  he  denies  that  the  plaintiffs  are  the  heirs  and 
legal  representatives  of  Ruth  Noble,  to  whom  the  same  was  made 
payable  He  further  alleges  that  the  note  was  given  in  error.  There 
was  judgment  for  the  plaintiffs,  and  the  defendant  appealed.  His 
counsel  contends  that  the  court  below  erred  in  holding  that  the 
recognition  of  the  plaintiffs  as  the  heirs  at  law  by  the  court  of  pro* 
bates,  was  conclusive  upon  the  defendant,  who  was  a  debtor  of  the 
estate ;  and  he  contends  that  the  judgment  of  that  court  admitting 
them  as  heirs,  is  res  inter  alios  acta. 

We  are  of  opinion  that  the  recognition  of  the  plaintiffs  as  heirs, 
by  the  court  of  probates,  furnishes  at  least  prima  facie  evidence  of 
their  being  so,  and  would  have  justified  a  payment  made  to  them 
by  the  defendant.     It  is  to  that  court  that  absent  heirs,  to  whom 
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estates  have  fallen  in  this  state,  which  have  been  administered  by 
carators,  are  to  address  themselves  in  order  to  call  such  curators  to 
an  account;  and  although  such  recognition  would  not  preclude 
other  heira  who  should  afterwards  appear,  nor  even  a  debtor  of  the 
estate  from  showing  that  other  persons  are  in  fact  heirs,  yet,  until 
such  other  person  is  named,  and  evidence  offered  to  show  his 
heirship  in  preference  to  those  who  may  have  been  admitted  by  the 
court  of  probates,  which  has  not  been  done  in  this  case,  such 
evidence  of  heirship  must  be  held  sufficient. 

The  defendant  further  contends,  that  he  cannot  be  condemned  to 
pay  the  back  interest,  stipulated  to  be  paid  from  the  date  of  the 
note,  in  the  event  of  the  note  itself  not  being  punctually  paid  at 
maturity,  because  it  is  not  shown  that  payment  was  demanded  at 
the  Gas  Light  Bank,  where  it  was  made  payable,  at  maturity. 
The  plaintiffs'  attorney  testifies,  that  after  the  note  fell  due,  he 
presented  it  for  payment  at  the  bank;  he  is  not  positive  that  he  did 
so,  but  feels  satisfied  in  his  own  mind  that  he  did;  he  intended  to 
be  particular  in  the  matter,  and  not  to  omit  any  formality.  Ad- 
mitting that  this  testimony  shows  a  demand  of  the  note  at  the  place 
where  it  was  made  payable,  yet  it  shows  that  the  presentment  was 
e^er  the  note  was  due,  and  not  at  its  maturity.  The  back  interest 
is  in  the  nature  of  a  penalty  for  not  punctually  performing  the 
principal  obligation,;  and  his  failure  to  do  so  must  be  strictly 
proved.  The  makers  may  have  had  the  money  ready  in  bank  on 
the  day  the  note  fell  due,  and  have  withdrawn  it  when  they  found 
that  the  note  did  not  make  its  appearance.  The  court,  in  our 
opinion,  erred  in  allowing  the  interest. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  the  plaintiffs  recover  of  the  defendant,  Edward 
Doty,  seven  hundred  and  twenty  seven  dollars  and  fifty  cents,  with 
five  per  cent  interest  from  the  4th  of  August,  1840,  the  date  of  the 
judicial  demand,  until  paid,  with  costs  in  the  district  court;  thos9 
of  the  appeal  to  be  paid  by  the  plaintiffs  and  appellees. 

Mayo,  for  the  plaintiffs. 

McGuire  and  Ray,  for  the  appellant, 
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Zachariah  H.  Dorsey  v,  John  D.  Harding,  Sheriff,  and  another. 

An  assignment  of  errors  may  be  filed  at  any  time  within  ten  days  after  the  record  is 
brought  up,  where  the  case  has  not  in  the  meaotime  been  fixed  for  trial;  but  when, 
by  agreement,  tacit  or  otherwise,  the  case  has  been  fixed  before  ihe  expiration  of 
the  ten  days,  such  assignment  must  be  filed  in  time  to  give  the  opposite  counsel 
an  opportunity  of  knowing  what  he  has  to  contend  against ;  and  one  day,  at  least, 
should  be  allowed  for  diis  purpose. 

The  appeal  will  be  dismissed  where  the  certificate  of  the  clerk  shows,  that  the  reeord 
does  not  contain  the  parol  evidence  adduced  in  the  trial,  and  that  the  parol  evi- 
dence was  not  reduced  to  writing,  and  there  is  no  statement  of  facts,  bill  of  excep* 
lions,  nor  assignment  of  errors. 

Appeal  from  the  District  Court  for  the  parish  of  Carroll,  Tenney^ 
J,  This  was  an  action  against  John  D.  Harding,  sheriff*  of  the 
parish  of  Carroll,  and  Susan  Elizabeth  Tompkins,  tutrix  of  J.  M. 
Tompkins,  to  enjoin  the  said  Harding  from  sellinfr  certain  negrc^es 
seized  under  an  execution  in  the  suit  of  J.  M.  Tompkins  against 
E.  F.  Atchison  et  al.  The  injunction  was  dissolved  with  damages. 
The  certificate  of  the  clerk  stated,  that  the  record  was  *  a  correct 
transcript  of  all  the  proceedings  had,  of  all  the  papers  and  docu- 
ments filed,  as  well  as  of  all  the  evidence  adduced  by  the  parlies, 
except  the  parol  testimony  which  was  not  reduced  to  writing.' 

Copley^  for  the  plaintiff  and  appellant.  * 

Selby,  for  the  defendants. 

Garland,  J.  The  plaintiff  is  appellant  from  a  judgment  dissolv- 
ing an  injunction  obtained  by  him.  The  defendants  filed  a  motion 
to  dismiss  the  appeal,  because  the  certificate  of  the  clerk  shows  that 
the  parol  evidence  given  on  the  trial  was  not  taken  down,  and  does 
not  come  up  with  the  record.  There  is  no  statement  of  facts,  bill  of 
exceptions  or  assignment  of  errors.  The  counsel  for  the  plaintiff 
waived  the  opening;  the  counsel  for  defendants  proceeded  to  argue 
his  motion  to  dismiss,  and  was  proceeding  with  his  objections,  when 
the  counsel  for  the  plaintiff  rose  and  offered  to  file  a  paper,  which  to 
that  moment  had  been  in  his  possession,  which  he  said  was  an  as- 
signment of  errors  apparent  on  the  face  of  the  record.  Defendants' 
counsel  objected  to  the  paper  being  then  filed,  as  the  cause  had  been 
fixed  for  trial  without  objection,  and  the  argument  had  comraenced- 
The  appeal  was  returnable  on  the  first  day  of  the  present  ierttL, 
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when,  without  objection,  the  cause  was  fixed  for  trial  on  the  fourth 
day  thereof.  The  plaintiff's  counsel  contended, 'that  by  article  897 
of  the  Code  of  Practice,  he  bad  a  right  to  file  his  assignment  of  er- 
rors at  any  time  within  ten  days  after  the  record  is  brought  up. 
There  is  no  doubt  of  his  right  to  do  so,  if  the  cause  has  not  been 
fixed  for  trial  in  the  meantime;  but  if  a  party  agrees  directly  or 
tacitly  to  a  day  being  assigned  for  trial  before  the  expiration  of  the 
ten  days,  then  he  must  file  his  assignment  of  errors  in  time  to  give 
the  appellee's  counsel  an  opportunity  of  seeing  them,  and  knowing 
what  he  has  to  contend  against;  and  we  think,  at  least  one  day 
ought  to  be  allowed  for  that  purpose.  In  this  case  the  plaintiff  had 
gone  to  trial,  and  it  was  certainly  too  late  to  change  the  issues 
between  the  parties ;  we  therefore  overrule  the  motion  to  file  the 
assignment  of  errors. 

Upon  the  question  of  dismissal,  we  see  no  distinction  between 
this  case  and  that  of  Roberts  v.  Benton^  just  decided,  ante  p.  100. 

The  appeal  is  therefore  dismissed  with  costs. 


SauiKE  W.  McClure  and  another,  Executors,  v.  George  W.     jj]'  ^ 
Copley  and  another. 

Tke  pNircliaser  of  a  alare  who  has  gWen  his  note  for  the  price,  and  aflenrards  sold 
to  a  third  person  who  binds  himself  to  pay  the  note  due  to  the  original  vendor, 
vben  saed  by  the  latter  will  be  entitled  to  a  delay  to  cite  such  third  person  in  war- 
ranty. 

APPEA.L  from  the  District  Court  of  the  parish  of  Ouachita,  King^ 
J.  McClure  and  one  James  D.  Fenner  sue  as  executors  of  the 
will  of  Samuel  D.Brown,  deceased,  for  the  amount  of  a  promissory 
note  of  George  W.  Copley  and  George  Jessup. 

McGuire,  for  the  plaintiffs,  contended  that  arts.  379 — 382,  of  the 
Code  of  Practice,  give  the  defendant  no  right  to  time  to  call  his 
Tcndee  in  warranty;  that  he  would  be  entitled  to  such  delay  only  in 
case  of  privity  between  the  plaintiff  and  such  second  vendee.  1  La., 
37.     8  lb.,  37.     Merlin  J?cp.,  verbo  Garantie  simple. 

Copley,  propria  persona,  for  the   appellants.     Where  a  third 
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person  has  assumed  to  pay  a  debt  due  by  defendant  to  plaintiff,  the 
former  is  entitled  to  the  necessary  delay  to  cite  such  third  person  in 
warranty.  Code  of  Pr.,  378,  379,  423.  6  Martin,  N.  S.,  391, 
458.    7  lb.,  331.     14  La.,  498. 

Garland,  J.  The  defendants  are  appellants  from  a  judgment 
rendered  against  them  for  the  price  of  a  slave  purchased  by  Copley 
at  the  probate  sale  of  the  estate  of  Samuel  D.  Brown,  deceased, 
for  which  he  and  his  co-defendant  gave  their  promissory  note. 
Sometime  after,  Copley  sold  the  slare  to  one  Peck,  who  expressly 
covenanted  and  agreed  to  pay  the  note  of  defendants  to  Brown'» 
estate,  and  in  all  things  in  relation  to  said  note  to  save  them  harm- 
less. In  the  court  below,  the  defendants  in  their  answer  set  forth 
all  the  facts,  and  attach  to  it  a  copy  of  the  sale  to  Peck,  and  call 
upon  him  to  defend  them,  and  asked  the  legal  delay  to  have  their 
warrantor  cited.  This  was  objected  to  by  the  plaintiff's  counsel, 
and  the  court  overruled  the  motion,  and  the  defendants  excepted. 
This  is  the  only  point  in  the  case,  and  we  think  the  court  erred  in 
not  granting  the  delay.  The  articles  379,  380,  381  of  the  Code  of 
Practice  seem  too  clear  and  imperative  to  admit  of  doubt  as  to  their 
construction.  In  the  case  of  Anselm  v.  Wihon^  8  La.,  37,  it  was 
held  that  as  there  was  no  privity  between  the  plaintiffs  and  Erwin, 
who  was  to  reimburse  the  note  to  defendant,  that  delay  would  not 
be  accorded  to  call  him  in.  The  agreement  in  that  case  was  not 
that  Erwin  would  pay  the  plaintiff  the  defendant's  debt,  but  that  in 
case  she  had  to  pay  it,  he  (Erwin)  would  reimburse  her.  The  con- 
tingency was  not  to  operate  on  Erwin,  until  it  was  known  whether 
the  defendant  had  to  pay.  The  court  in  that  case  went  as  far  as  it 
well  could  to  avoid  the  effect  of  a  positive  law,  which,  in  its  opera- 
tion in  the  country,  is  calculated  to  produce  delay  in  the  collection 
of  debts,  and  considerable  embarrassment  to  creditors.  We  are 
bound  to  execute  the  law  in  all  cases,  however  hard  its  operation 
may  be,  when  it  appears  that  its  provisions  are  not  seized  upon  to 
evade  the  administration  of  justice,  and  the  collection  of  just  debts. 
In  this  case  we  see  nothing  in  the  conduct  of  the  defendants  at  all 
suspicious. 

The  judgment  of  the  district  court  is  therefore  reversed,  and 
this  case  remanded  to  the  district  court,  with  directions  to  permit 
the  defendants  to  call  Alexander  D.  Peck  in  warranty,  and  other- 
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wise  to  be  proceeded  in  according  to  law ;  the  plaintiffs  paying  the 
costs  of  this  appeal. 


George  Citrrie  Duncan  v.  Lucius  W.  Elam. 

Where  one  -who  hat  sold  a  tract  of  land  and  dayes,  and  received  in  payment  from 
his  xendee  notes  secured  bj  mortgage  on  the  property,  takes  back  the  land  and' 
giTes  up  die  notes  with  the  exception  of  one  equal  to  the  value  of  certain  sLaTes 
retained  by  his  rendee,  which  he  endorses ;  on  an  application  by  the  holder  for 
an  order  of  seizure  and  sale  held,  that  the  vendor  being  personally  liable  for  the 
debt,  cannot  be  considered  as  a  third  possessor,  and  entitled  to  the  notice  requiredby 
the  Code  of  Practice,  art  69.  A  third  possessor  is  one,  who  not  being  liable  for  the 
debt,  has  the  privilege  of  discharging  himself  by  abandoning  the  mortgaged  pre- 


Where  on  an  application  for  an  order  of  seizure  and  sale,  the  act  of  mortgage  is 
annexed  to  the  petition,  which  concludes  with  a  prayer  that  the  slaves  mortgaged 
may  be  seized  and  sold,  all  the  slayes  mentioned  in  the  mortgage  may  be  included 
in  the  order  of  sale,  though  a  part  of  them  are  not  named  in  the  petition. 

On  an  application  for  an  order  of  seizure  and  sale  by  the  holder  of  a  note  endorsed 
by  the  defendant,  and  secured  by  mortgage  on  property  sold  by  the  latter  to  a 
third  person  by  whom  the  note  was  made  but  subsequently  reconveyed,  proof 
of  the  recording  of  the  original  act  of  sale  will  not  be  necessary  as  against  the 
defendant,  he  being  owner  and  possessor  of  the  property  and  personally  bound  for 
the  debt. 

By  reeeiring  a  pledge  from  his  debtor,  a  creditor  incurs  no  obligation  to  grant  a 
delay. 

Ilie  endorsers  of  a  note  secured  by  mortgage,  may,  subsequently  to  the  endorse- 
ment, execute  an  authentic  act  rec<^izing  such  endorsement,  and  an  authentic 
snbrogation  of  the  mortgage  to  secure  its  payment. 

Appeal  from  the  District  Court  for  the  parish  of  Catahoula, 
WtUon,  J. 

Brent  and  Ogden,  for  the  plaintiff. 

May  Of  for  the  defendant  and  appellant,  contended  that  the  judg- 
ment should  he  reversed.  1.  There  is  no  evidence  of  ten  days 
notice  to  the  defendant,  who  is  a  third  possessor,  after  the  expira- 
tion of  thirty  days  demand  from  the  dehtor.  Code  of  Pr.,  69.  6 
Martin,  N.  8,  810.  4  La.,  323-4.  2.  The  order  of  seizure  and 
sale  extends  to  two  slaves  not  mentioned  in  the  petition.  3.  There 
is  no  allegation  in  the  petition  that  the  act  of  sale  from  Elam  to 
Cuny  and  Taylor  was  recorded ;  without  such  allegation  evidence 
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could  not  be  offered  to  prove  it,  nor  could  the  order  of  seizure  and 
sale  be  granted  without  such  proof.  12  Marlin,  643.  2  lb.,  N.  S., 
359.     3  Id.,  225,  511.     5  Id.,  38.     6  Id.,  241-3.     1  La.,  214. 

Martin,  J.  The  facts  of  this  case  are  these :  The  defendant 
sold'a  tract  of  land  and  slaves  to  Cuny  and  Taylor,  for  a  sum  of 
money,  which  was  to  be  paid  in  six  yearly  instalments  of  unequal 
amounts,  for  which  he  took  iheir  several  notes,  secured  by  mort- 
gage. He  negotiated  one  of  them  which  was  for  nine  thousand 
dollars,  and  afterwards  took  a  retrocession  from  his  vendees,  who 
engaged  to  take  it  up,  and  in  cohsideration  of  this,  retained  some 
of  the  slaves,  which  were  excepted  from  the  retrocession.  This 
they  failed  to  do,  and  the  plaintiff'  became  the  holder  of  the  note. 
The  defendant  being  liable  as  endorser,  pledged  to  the  plaintiff*  a 
note  of  Jesse  A.  Bynum  for  eight  thousand  three  hundred  and 
thirty  three  dollars,  secured  by  a  mortgage ;  and  the  deed  of 
pledge  contains  a  clause  by  which  the  pledgor  engages  to  pay  the 
costs  of  any  suit  which  the  pledgee  might  be  obliged  or  see  fit  to 
institute  on  said  note,  which  was  payable  on  the  first  day  of 
January,  1841,  but  Bynum  was  at  liberty  to  delay  the  paj'ment 
until  the  first  of  March  following.  On  the  23d  of  February,  the 
plainliflf  took  out  an  oidor  of  seizure  and  sale  to  enforce  the  pay- 
ment of  the  note  out  of  the  property  originally  mortgaged  by 
Cuny  and  Taylor  to  the  defendant.  The  latter  took  the  present 
appeal  from  this  order.  His  counsel  has  placed  Ihe  case  before  us 
on  the  following  assignment  of  errors.  1st.  The  affidavit  is  in- 
sufficient, the  appellant  being  a  third  possessor,  as  it  is  not  asserted 
that  he  had  ten  days  notice  after  the  expiration  of  thirty  days  de- 
mand on  the  original  debtor.  2d.  The  order  of  seizure  and  sale 
incorrectly  extends  to  two  slaves,  as  to  whom  the  petition  is  silent. 
3d.  The  petition  does  not  allege  that  the  defendant's  sale  to  Cuny 
and  Taylor  was  duly  recorded,  it  is  not  made  part  of  the  petition, 
and  no  certificate  of  record  is  mentioned.  4th.  Bynum's  note  is 
no  way  accounted  for.  6th.  The  authentic  transfer  of  the  mort- 
gage by  the  plaintiff''s  endorsers  was  made  after  the  endorsement 
of  the  note,  when  they  had  no  interest  therein,  nor  in  the  mortgage 
by  which  its  payment  was  secured. 

L  The  appellant  being  personally  liable  for  the  debt,  cannot  be 
considered  as  a  third  poasessor  in  the  extent  of  the  word.  It  is  of 
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tke  essence  of  third  possession,  that  the  possessor,  not  heing  liable 
for  the  debt,  has  the  faculty  of  discharging  himself  by  abandoning 
the  mortgaged  premises. 

U.  It  is  true  that  the  two  slaves  alluded  to,  are  not  named  in  the 
petition,  but  they  are  in  the  act  of  mortgage  which  is  annexed  to 
the  petition,  and  which  concludes  with  a  prayer  that  the  slaves 
mortgaged  may  be  seized  and  sold. 

III.  With  regard  to  the  defendant,  who  is  the  owner  and  pos- 
sessor of  the  slaves,  and  personally  bound  for  the  debt,  no 
recording  is  necessary. 

IV.  The  plaintiff  received  Bynum*s  note,  not  in  payment,  but 
lA  pledge;  it  was  not  yet  payable  at  the  date  of  the  order  of 
seizure  and  sale ;  the  deed  of  pledge  left  him  at  liberty  to  sue  or 
not;  the  pledgor  promissing  to  pay  the  costs  which  the  plaintiff 
might  incur  in  any  suit  he  might  be  obliged  or  see  fit  to  institute. 
He  was  not  in  mora  when  he  prayed  for  this  order  of  seizure  and 
sale,  nor  is  it  alledged  that  he  is  so  at  this  time.  The  creditor  who 
receives  a  pledge  from  his  debtor,  does  not  thereby  incur  any  ob- 
ligation to  grant  him  a  delay. 

V.  The  plaintiflTs  endorsers  might  well,  after  their  endorsement, 
give  him  an  authentic  act  recognizing  their  endorsement  of  the 
■ote,  and  an  authentic  subrogation  of  the  mortgage  which  had 
passed  to  them  with  the  note  it  was  intended  to  secure. 

Gabland,  J.,  dissenting.  This  suit  was  commenced  by  ex- 
ecutory process,  against  the  defendant,  as  the  endorser  of  a 
promissory  note,  and  on  a  subsequent  agreement  to  pay  it.  The 
petition  charges  him  as  being  personally  responsible,  and  also  as 
the  third  possessor  of  the  property  mortgaged  to  secure  the  pay- 
ment of  the  note. 

It  appears  that  Elam,  in  March,  1837,  sold  to  P.  M.  Cuny  and 
W.  H.  Taylor,  a  plantation  and  slaves  in  the  parish  of  Rapides, 
for  sixty  thousand  dollars,  and  took  their  several  notes,  with  mort- 
gage to  secure  the  price,  among  them  the  note  now  proceeded  on, 
which  he,  Elam,  had  transferred  to  the  plaintiff  by  endorsement. 
Sometime  after  this,  Cuny  resold  or  retroceded  to  Elam  all  his 
right  and  interest  in  the  plantation  and  slaves,  and  all  the  notes 
given  were  returned,  except  the  one  sued  on  amounting  to  nine 
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tbousand  dollars,  and  one  other  of  <Mie  thousand  Ave  hundred 
dollars  which  Cuny  agreed  to  pay,  in  coDsideration  of  which,  Elam 
permitted  him  to  retain  the  title  and  possession  of  seven  valuable 
slaves;  and  the  whole  original  sale  was  thus  cancelled.  The 
reason  these  two  notes  were  not  given  up,  was  because  Elam  had 
transferred  them  to  Barrett  db  Co.,  from  whom,  through  an  inter* 
mediate  person,  they  had  gone  into  the  hand*  of  the  plaintiff.  The 
note  now  saed  on,  not  being  paid  at  maturity  by  Cuny  and 
Taylor^  was  protested,  and  notice  given  to  Elam  as  the  endorser. 

On  the  19th  December,  1840,  Elam  went  before  a  notary  in 
New  Orleans,  and  acknowledged  that  he  was  indebted  to  plaintiff 
in  the  sum  of  nine  thousand  dollars,  and  interest,  as  endorser  of  the 
promissory  note  aforesaid,  which  was  secured  by  the  mortgage 
horn  Cuny  and  Taylor,  to  him,  Elam.  *  And  the  said  Elam  being 
desirous  to  secure  unto  said  Duncan  the  payment  of  the  abovo 
described  note,  and  the  interest  thereon  until  final  payment,  and 
for  which  he  is  bound  unto  said  Duncan  as  endorser  theieon,  as 
above  set  forth. — Now  therefore,  he,  Elam,  does  hereby  pledger 
and  pawn  as  collateral  security,  in  favor  of  said  G«  C.  Duncan 
here  present,  and  accepting  for  himself,  dsc.,'  a  promissory  note 
drawn  by  Jesse  A.  Bynum,  to  the  order  of  and  endorsed  by  said 
Elam,  payable  on  the  1st  of  January,  1841,  for  the  sum  of  eight 
thousand  three  hundred  and  thirty  three  dollars  and  thirty  three 
cents,  with  interest  at  ten  per  cent  from  January  1st,  1839 ;  the 
payment  being  secured  by  a  mortgage,  Ac;  said  Bynum  having 
the  privilege  of  postponing  the  payment  of  the  note  until  March 
1st,  1841,  by  paying  ten  per  cent  interest.  And  for  the  purposes 
above  stated,  Elam  transferred  and  subrogated  Duncan  to  all  hi^ 
interest,  rights  and  actions,  hypothecary  or  otherwise,  against 
Bynum,  on  the  note  and  mortgage  in  case  of  non-payment.  And 
in  case  Duncan  should  be  obliged,  or  see  fit,  to  commence  legal 
proceedings  by  suit  or  otherwise,  Elam  covenanted  to  pay  all  costs 
and  expenses  attending  the  collection  of  Bynum's  note. 

Bynum*s  note,  due  on  the  1st  of  January,  1841,  was  not  paid 
on  that  day.  Duncan  took  no  steps  to  collect  it,  nor  did  be  wait 
until  the  expiration  of  the  term  to  which  he,  Bynum,  had  a  right 
to  postpone  the  payment,  to  wit:  the  1st  of  March,  1841,  but  on 
the  22d  of  February,   1841,  without  making  any  effort  to  make 
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Cnny  and  Taylor  responsible,  or  to  proceed  against  tbe  plantation 
in  the  paiish  where  the  sale  was  passed,  or  returning  to  Elam  the 
note  of  Bynam,  the  plaintiflf  commenced  this  executory  proceeding 
against  Ehim  in  a  parish  where  the  slaves  only,  were  in  his  pos- 
session, and  set  up  this  act  ot  pledge  as  the  ground  of  his  being 
directly  liable. 

Without  the  act  of  pledge,  it  is  perfectly  clear  to  my  mind,  that 
BO  direct  executory  proceedings  could  have  been  had  on  the  part 
of  the  plaintiff  against  the  defendant.  Duncan  had  no  right  to 
proceed  directly  on  the  original  mortgage  from  Cuny  and  Taylor 
to  Elam;  there  being  no  subrogation  as  to  him,  Elam,  stood  res- 
ponsible only  as  endorser  of  the  note  and  third  possessor  of  the 
property.  The  act  of  pledge  is  therefore  the  basis  of  his  action ; 
without  it,  the  plaintiflf  would  have  no  right  to  the  process  he  has 
obtained,  and  1  do  not  think  he  should  have  the  benefit  of  such 
summary  measures  as  have  been  taken,  without  complying  with  a 
single  stipulation  on  his  part,  or  offering  to  surrender  the  note 
pledged. 

The  plaintiff,  not  satisfied  with  a  lien  on  a  tract  of  land  and 
slaves,  estimated  in  183*7  to  be  worth  sixty  thousand  dollars,  to 
secure  the  payment  of  nine  thousand  dollars,  induces  the  defen- 
dant to  pledge  to  him  a  note  secured  by  mortgage  for  nearly  the 
same  sum,  and  in  a  few  weeks  after,  without  waiting  until  the 
expiration  of  the  time,  to  the  end  of  which  Bynum  had  a  right  to 
postpone  the  payment  of  his  note,  proceeds  with  an  order  of 
seizure  and  sale,  without  returning  the  note  pledged.  One  means 
by  which  the  defendant  might  have  raised  the  money  to  have 
satisfied  the  debt  he  owed,  was  taken  from  him  by  the  act 
which  entitled  the  creditor  to  the  process  he  has  resorted  to ;  and  I 
think  he  ought  to  restore  it,  or  carry  out  the  contract  in  good  faith,. 
by  making  some  effort  to  coerce  Bynum  to  pay  his  note.  It  is 
administering  the  law  in  a  mode  that  gives  every  thing  to  the 
creditor,  and  oppresses  the  debtor  in  a  manner  not  contemplated  by 
the  contract. 

After  a  careful  examination  of  the  facts  of  the  case,  I  am  of 
opinion  that  the  opposition  of  the  defendant  should  be  maintained* 

Judgment  qfirmed. 
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„ir  140  Lestor  Thater  V.  WiLLiAM  LiTTLEJOHN  and  Others. 

Ill    g8g| 

Where  a  landlord,  instead  of  resorting  to  ^e  means  provided  by  law  for  obtaining 
payment  of  his  rent  and  possession  of  his  premises,  takes  upon  himself,  without 
authority,  to  remore  the  property  and  to  torn  out  the  family  of  his  tenant,  he  will 
be  liable  in  damages ;  and  it  will  be  no  excuse,  that  such  removal  was  effected  with- 
out violence  or  injury. 
Damages  for  a'friTolous  appeal  cannot  be  granted  by  the  court,  where  they  have  not 
been  asked  for  by  the  appellee. 

William  Littlejohn  is  appellant  from  a  judgment  rendered 
against  himself  and  four  others,  jointly,  by  the  District  Court  for 
the  parish  of  Caddo,  Campbell,  J. 

Gilbert,  for  the  plainti^. 

Crain,  for  the  appellant. 

Martin,  J.  The  plaintiff,  tenant  of  a  log  house,  was  absent 
from  home,  when  the  defendant,  Littlejohn,  accompanied  by  his 
four  co-defendants,  came  to  execute  a  frontier  process  for  rent 
drrear.  They  began,  by  carefully  putting  out  of  doors,  the  table, 
chairs,  and  the  rest  of  the  furniture  ;  and  afterward^  led  out  of  the 
house  the  wife  and  two  children  of  the  plaintiff,  the  only  persons 
therein  ;  and  finally,  took  out  a  box,  which  laid  in  a  corner  of  the 
house,  in  which  a  feathered  animal  was  rendering  the  first  maternal 
duties  to  her  future  progeny.  They  did  so  with  so  much  care, 
that  she  was  not  at  all  disturbed  ;  and  none  of  the  frail  shells,  which 
inclosed  the  oinbom  brood,  came  in  such  contact  with  the  sides  of 
the  box  or  with  each  other,  as  to  occasion  a  premature  birth.  The 
defendant  next  unroofed  the  house,  and  took  down  so  many  of  the 
logs  as  to  render  it  uninhabitable.  The  plaintiff  sought  relief  in 
the  district  court  by  the  present  suit.  The  defendants  pleaded  the 
general  issue.  There  was  a  verdict  against  them  for  three  hun- 
dred dollars.  They  made  an  unsuccessful  attempt  to  obtain  a  new 
trial,  and  the  present  defendant  has  appealed.  The  fiacts  were 
clearly  proved.  Evidence  was  admitted  without  opposition,  to 
establish  that  the  plaintiff  is  a  man  of  bad  character,  addicted  to 
liard  drinking,  and  not  a  very  strict  observer  of  one  of  the  ten 
commandm^ts.  The  defendant's  counsel  in  this  court,  has  pre- 
sented to  us  the  above  circumstances,  the  mild  manner  in  which 
they  turned  out  the  plaintiff's  family  and  furniture,  and  the  diffi- 
culty the  landlord  had  in  obtaining  his  rent  or  possesaion  of  the 


OCTOBER,  1841.  141 


Thajer  v.  Uttlejohn  and  others. 


hoase,  as  an  excuse  for  their  condact.  The  counsel  has  also  urged 
that  the  district  court  erred  in  overruling  a  motion  for  a  new  trial, 
on  the  ground  of  excessive  damages,  the  verdict  heing  contrary  to 
the  law  and  evidence,  and  the  defendant  having  been  surprised,  by 
the  testimony  of  one  of  the  plaintiflT's  witnesses,  who  testified  that 
the  plaintiff*  had  a  lease  of  the  premises.  An  affidavit  was  filed 
stating  that  they  had  since  discovered  a  witness,  by  whom  this  cir- 
cumstance would  be  disproved,  and  another  by  whom  they  could 
prove,  that  the  plaintiff  had  declared  that  he  was  a  tenant  at  will 
only,  and  that  he  would  deliver  up  possession  of  the  premises 
whenever  called  upon. 

We  are  perfectly  satisfied,  with  the  verdict  of  the  jury,  with  the 
opinion  of  the  court  refusing  the  new  trial,  and  with  the  judg- 
ment. Admitting  all  the  facts  which  the  defendants  have  alleged 
on  their  application  for  their  new  trial,  it  appears  to  us  that  they  ^re 
without  the  least  excuse.  The  law  has  provided  various  legal 
means  by  which  landlords  may  obtain  their  rents,  and  the  posses- 
sion of  their  houses,  and  by  which  intruders  may  be  turned  out. 

While  we  regret  the  obligation  we  are  under  of  recording  in  our 
judgment  a  resort  to  force  and  violence  by  any  of  the  inhabitants  of 
the  state,  instead  of  an  application  to  courts  of  justice,  in  redressing 
their  grievances,  we  are  much  gratified  by  the  opportunity  of  ex- 
pressing our  approbation  of  the  due  sense  which  those  of  our 
fellow-citizens  who  constituted  the  jury  in  the  district  court,  mani- 
fested of  their  duty  to  prevent  the  recurrence  of  acts  showing  such 
disregard  of  the  law,  and  all  attempts  to  seek  redress  through  vio 
lence  and  force,  by  persons  who  fancy  themselves  injured,  or  are 
really  so.  And  we  are  surprised  that  the  defendants  should  have 
conceived  the  idea  that  they  could  excite  our  sympathy  or  commis- 
seration.  We  would  have  cheerfully  granted  damages  for  the  fri- 
volous appeal,  if  they  had  been  asked,  or  if  we  thought  ourselves 
authorized  to  grant  them  when  not  demanded. 

Judgment  affirmed. 
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Spencer  Griffin  v.  Eluah  B.  Gotten. 

Where  one  takes  peaceable  possession  of  a  portion  of  the  public  domain,  to  -which 
no  other  person  has  a  claim,  and  possesses  it  in  good  &itb,  he  -will  be  protected 
to  the  extent  of  his  enclosures. 

The  act  of  25th  March,  1831,  relative  to  iqjnnctions,  is  one  of  great  seTority,  aad 
must  be  rigorously  construed.  It  applies  only  -where  judgments  have  been  en- 
joined ;  in  all  other  cases,  the  parties  must  be  left  to  their  action  on  the  bond. 

Appeal  from  the  District  Court  for  tfae  parish  of  Rapides, 
Boyce,  J. 

Garland,  J.  Griffin  alleges  that  on  or  about  the  16th  of  Oc- 
tober, 1840,  he  purchased  at  a  sheriff's  sale,  made  under  an  order 
of  seizure  and  sale  in  his  own  name,  against  Valentine  F.  Gotten, 
several  tracts  of  land,  among  which  was  one  section  No.  26,  in 
township  4,  north,  range  2,  west,  in  the  Opelousas  land  district. 
Thai  when  he  went  to  take  possession  of  said  land,  he  was  forcibly 
resisted  by  the  said  Valentine  Gotten,  and  his  brother  Elijah  B* 
Gotten ;  he  then  called  on  the  sheriff  who  made  the  sale,  to  put 
him  in  peaceable  possession,  which  the  sheriff  was  about  to  do, 
when  Elijah  B.  Gotten  got  out  a  writ  of  injunction  against  him 
and  the  sheriff,  to  prevent  it.  In  his  petition,  Elijah  B.  Gotten 
states  that  he  had  been  in  possession  of  the  land  about  nine 
months ;  that  it  belongs  to  the  United  States,  and  that  he  has  ac- 
quired a  right  of  pre-emption  to  it,  by  virtue  of  an  act  of  congress 
passed  in  1840,  granting  pre-emption  rights  to  settlers  on  the 
public  lands,  and  that  he  feared  Griffin  and  the  sheriff  would  for- 
cibly put  him  out  of  possession.  He  further  states  that  he  had 
made  an  application  to  the  Register  and  Receiver  of  the  proper  land 
district,  to  purchase  the  land.  Upon  this  petition  an  injunction 
was  granted.  Griffin  afterwards  took  cut  a  writ  of  injunction  to 
prevent  E.  B.  Gotten  from  destroying  the  timber  and  committing 
waste ;  and  also  a  writ  of  sequestration  to  prevent  him  from  taking 
away  or  selling  a  quantity  of  cord  wood  he  had  cut  on  the  land. 

The  suits  were  consolidated  in  the  district  court;  there  was 
judgment  giving  Griffin  possession  of  the  land,  dissolving  Gotten's 
injunction,  and  condemning  him  and  his  sureties,  jointly  and  seve- 
rally, to  pay  two  hundred  dollars  damages,  from  which  he  has 
appealed. 
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This  is  a  possessory  action  on  the  part  of  Gotten  against  Griffin. 
He  swears  in  his  petition  that  he  has  applied  to  the  land  officers  at 
Opelousas  for  a  pre-emption.  We  have  no  evidence  of  that  fact, 
and  cannot  presume  it;  but  we  find  him  making  opposition  in 
March  and  April,  1841,  to  a  claim  made  by  Griffin,  to  purchase 
the  two  lots  or  sections  Nos.  26  and  27.  He  was  himself  ex- 
amined on  oath  before  £.  E.  Leckie,  Esq.,  and  stated  that  he  had 
beard  both  Griffin  and  V.  F.  Gotten  say,  that  these  lots  were  in- 
cluded in  the  sale  from  the  former  to  the  latter,  but  he  always 
understood  that  the  land  was  public ;  that  when  he  came  to  the 
country  the  land  was  cultivated,  and  in  possession  of  both  these 
persons ;  and  that  it  so  continued  until  Griffin  sold  his  interest  to 
V.  F.  Gotten,  when  he,  E,  B.  Gotten,  became  the  overseer  or 
agent  of  his  brother.  That  in  1840,  he  and  his  brother  cultivated 
the  land  in  partnership;  his  '*  services  went  to  balance  what  land 
Y.  F.  Gotten  brought  in  more  than  he  did ;'  and  the  cabins  he  built 
were  within  the  enclosure  made  by  Griffin  and  V.  F.  Gotten. 
Now,  according  to  his  own  statement,  he  has  taken  possession  of 
an  improvement  and  enclosed  field  which  he  did  not  make,  but 
which  he  knew  was  made  by  others,  and  we  think  he  complains 
with  a  poor  grace  of  being  disturbed  in  the  possession  of  it.  If  he 
is  that  honest  settler  in  good  faith,  which  it  is  contended  he  is» 
why  did  he  not  go  like  many  others  have  done  on  land  to  which  no 
claim  was  set  up  by  any  one,  and  improve  it,  and  not  endeavor 
to  appropriate  to  himself  the  labor  of  others  ?  Had  he  done  so, 
this  court  would  have  afforded  him  all  the  protection  which  the 
laws  extend  to  persons  in  that  situation.  But  suitors  must  come 
before  us  with  clean  hands,  when  they  ask  for  relief. 

All  the  evidence  in  the  record  shows  that  E.  B.  Gotten  has  taken 
possession  of  an  enclosure,  which  he  did  not  make  ;  he  says  in  his 
petition  that  the  land  does  not  belong  to  him  ;  he  does  not  pretend 
that  he  has  ever  paid  any  one  for  it ;  he  says  he  has  a  pre-emption 
right,  but  does  not  prove  that  he  has  made  any  attempt  to  exercise  it, 
nordoes  he  allege  or  show  a  possession  of  one  year.  We  are  there- 
fore at  a  loss  to  understand  how  he  can,  under  the  articles  47  and 
49  of  the  Gode  of  Practice,  maintain  a  possessory  action.  We  have 
held  that  when  a  man  takes  peaceable  possession  of  a  portion  of  the 
public  domain,  to  which  no  one  else  has  a  claim  at  the  time,  and 
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possesses  it  in  good  faith,  the  law  will  protect  him  to  the  extent  of 
his  .enclosures,  19  La.,  331 ;  but  the  doctrine  is  novel  to  us, 
that  an  injunction  can  be  maintained  to  arrest  a  sheriff  engaged  in 
putting  a  party  in  possession  of  what  he  has  purchased  under  legal 
process,  on  the  ground  that  the  officer  is  about  to  proceed  by  force 
or  fraud,  to  dispossess  the  petitioner.  Such  presumptions  will  not 
lie  against  the  officers  of  justice.  It  is  a  little  strange  the  plaintiff 
made  no  efforts  to  protect  the  rights  he  now  esteems  so  just,  pre- 
vious to  the  sale  made  by  the  sheriff  of  the  rights  of  his  brother ; 
for  he  informs  us  that  he  knew  the  sheriff  had  made  a  seizure  of 
the  land  about  four  months  previously  to  the  commencement  of 
these  proceedings. 

Upon  a  full  consideration  of  the  whole  case,  we  cannot  resist  the 
impression  that  the  proceedings  of  E.  B.  Gotten  are  an  after- 
thought ;  and  that  he  is  interposing  himself  between  Griffin  and 
his  brother. 

Whether  Griffin  has  any  title  to  the  land  in  question,  or  a  right 
of  pre-emption  to  it,  we  do  not  decide  in  any  manner.  Of  the 
evidence  he  shall  produce  to  sustain  his  rights,  the  land  officers  are 
the  proper  judges. 

But  we  think  the  judge  erred  in  giving  damages  when  he  dis- 
solved the  injunction.  We  have  always  held  the  act  of  1831  rela- 
tive to  injunctions  one  of  great  severity,  and  have  construed  it 
rigorously,  10  La.,  519 ;  and  in  the  case  of  Morgan  v.  Driggs^ 
fyc,  17  Id.,  176,  we  held  that  the  act  only  applied  when  judg- 
ments were  enjoined.  In  other  cases,  parties  must  be  left  to  their 
action  on  the  bond. 

The  judgment  of  the  district  court  is  affirmed  so  far  as  it  de- 
crees to  Spencer  Griffin  the  possession  of  the  lot  or  section  of  land 
described  as  No.  26,  in  township  4  north,  range  2  west ;  but  so 
far  as  it  decrees  damages  ngainst  E.  B.  Gotten  and  his  securities  on 
the  injunction  bond,  it  is  reversed,  reserving  to  Spencer  Griffin, 
his  right  to  proceed  on  the  injunction  bond  against  the  principal 
obligor  and  his  securities  ;  the  costs  in  the  district  court  to  be  paid 
by  E.  B.  Gotten,  and  those  of  this  appeal  to  be  paid  by  the  ap- 
pellee. Griffin. 

Elgee,  for  the  plaintiff. 

Brewer^  for  the  defendant  and  appellant. 
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The  New  Castle  Manufacturing  Cohpant  v.  The  Red  River 
Rail  Road  Company. 

Where  a  rendor,  between  vhom  and  the  defendant  no  privitr  exists,  sells  to  the 
agents  of  the  latter  goods  known  to  be  for  the  use  of  their  principal,  but  looks 
to  such  agents  exclauTely  for  pajmeot,  and  after  the  &ilare  of  the  latter  to  pay 
anffers  more  than  fifteen  months  to  elapse  before  applying  to  the  prineipal 
during  which  time  he  had  settled  with  his  agents,  the  principal  will  not  be  liable 
to  anch  vendor. 

Agents  or  fiictors  of  merchants  residing  in  a  foreign  country  are  personally  liable 
«pon  all  eontraots  made  by  them  for  their  employers,  whether  they  describe  them« 
aelTesas  agents,  or  not;  in  the  contract  In  such  eases  it  is  presumed  that  the  credit 
is  given  exclusively  to  them,  to  the  exoneration  of  their  employers)  bat  this  pre- 
sumption may  be  rebutted  by  proof  that  the  credit  was  given  to  both,  or  to  the 
principal  only.  , 

Appeal  from  the  District  .Court  for  the  parish  of  Rapides,  TFU- 
Morif  J.  The  facts  of  this  case  are  stated  suhstantially  in  the  opi- 
nion of  the  court.  In  regard  to  the  question,  to  whom  the  credit 
was  given  by  the  plaintiffs,  Young,  the  superintendent  of  the  New 
Castle  Manufacturing  Company,  deposed,  that  the  credit  for  the 
articles  furnished  by  the  plaintiffs,  and  for  tlie  price  of  which  this 
action  is  instituted,  was  not  given  to  the  Messrs.  Phillips,  but  to  the 
defendants,  the  articles  having  been  charged  to  the  defendants  by 
him,  on  the  books  of  the  plaintiffs,  at  the  time  of  their  shipment ; 
and  that  the  plaintiffs  regarded  the  action  of  .R.  &  J.  Phillips  as 
that  of  mere  agents.  The  statement  of  this  witness  was  corrobo- 
rated by  that  of  Reid,  the  assistant  superintendent.  Two  members 
of  the  firm  of  R.  &  J.  Phillips  being  examined  stated,  that  they  did 
not  know  whether  the  plaintiffs  gave  the  credit  to  the  defendants  or 
not ;  and  that  they  sent  to  the  plaintiffs  a  copy  of  the  original  order 
of  the  defendants,  which  had  been  transmitted  to  them  by  Lizardi 
&  Co.,  of  New  Orleans.  One  of  the  members  of  this  last  house, 
testified,  that  in  their  correspondence  with  R.  &  J.  Phillips,  no  al- 
lusion had  ever  been  made  by  either  party  to  the  plaintiffs ;  that  he 
did  not  even  know  of  the  existence  of  such  a  company ;  and  that 
his  house  had  been  under  the  impression  that  the  articles  ordered 
by  them  from  R.  &  J.  Phillips  for  the  defendants,  had  been  paid 
for  by  the  Messrs.  Phillips  in  cash,  the  latter  having  written  to  them 
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to  that  effect,  and  having  drawn  on  them  for  the  amount,  which  had 
been  paid  at  sight.  Another  partner  of  the  house  of  Lizardi  &  Co#, 
confirmed  the  statements  of  the  last  witness,  and  deposed  that  he 
did  not  believe  that  the  plaintiffs  would  have  given  the  defendants 
credit  for  a  hundred  dollars.  He  further  declared  that  R.  &  J. 
Phillips  looked  to  the  house  of  Lizardi  &  Co.  for  payment ;  that 
the  former  were  never  authorized  by  the  firm  of  Lizardi  &,  Co.  to 
correspond  with  the  defendants ;  and  that  he  does  not  believe  that 
any  correspondence  ever  took  place  between  them. 
Dunbar  and  Hyams,  for  the  plaintiffs  and  appellants. 

1.  The  defendants  contracted  with  the  plaintiffs  through  the  me- 
dium of  an  agent.  The  mandate  to  Lizardi  &  Co.  was  not  strictly 
a  personal  one — it  necessarily  included  the  employment  of  others 
as  direct  or  sub-agents  of  the  defendants.  Lizardi  &  Co.  acted 
within  their  powers  in  employing  such  agents.  Civ.  Code,  2960, 
2975.  Merlin,  Repert.  Mandat,  No.  235.  In  all  mandates  not  of 
a  strictly  personal  character,  the  power  to  substitute  is  implied,  un- 
less expressly  denied.  Civ.  Code,  2976,  2977.  Discussions  of 
the  Council  on  art.  1994  of  the  Code  Napoleon  (corresponding 
with  art.  2977  of  the  Civ.  Code  of  La.),  in  note  to  Pothier,  Mandat, 
p.  217,  Nos.  82,  449.  18  Duranton,  250,  261,  262.  DuhreuiVs 
heirs  v.  Bouzan,  1  Martin,  N.  S.,  158.  Civ.  Code,  2981,  2982. 
Pothierr  449.  Krumhhaar  v.  Ludeling,  3  Martin,  640.  Williams 
V.  Winchester,  7  lb.  N.  S.,  24.  Waring  y.  Cox,  1  La.,  200.  Hop- 
kins V.  La  Couture^  4  La.,  64.  Hyde  v.  Wolf,  4  lb.,  234. 
Woolfe  V.  Jewitt,  10  La.,  390.  Lincoln  v.  Smith,  11  La.,  11. 
Zacharie  v.  Nash,  13  La.,  21. 

2.  The  agent  of  the  defendants  was  authorized  to  deal  on  credit. 
Having  a  general  power  to  act,  the  instructions  of  the  principal  are 
not  binding  on  third  persons.  1  Pothiej  Oblig.,  No.  79.  lb., 
Mandat,  No.  89.     Brown  v.  Frantum,  6  La.,  47. 

3.  The  articles  have  been  received  by  defendants,  and  they  have 
not  paid  the  plaintiffs  for  them ;  nor  is  it  proved  that  they  had  paid 
Lizardi  &  Co.,  before  the  institution  of  this  suit. 

Ogden  and  Brent,  for  the  appellees. 

1.  Lizardi  &  Co.  had  no  power  to  delegate  their  authority  as 
agents  of  the  defendants  to  R.  &,  J.  Phillips.  Delegatus  non  po- 
test delegare,     Comyn  on  Contracts,  538,  544.      1   Bouv.  Law 
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Diet.,  108.     1  Hiurison's  Index,  26.     Story  on  Agency,  13.     Cir. 
Code,  2976,  2977. 

2.  The  articles  sued  for  were  purchased  by  R.  &  J.  Phillips  on 
their  own  credit ;  the  defendants  are  not  responsible  for  their  not 
being  paid  for.  Plaintiffs  having  elected  to  give  credit  to  R.  &  J. 
Phillips,  cannot  hold  the  defendants  responsible.  Comyn  on  Con- 
tracts, 563.  15  East.,  62.  Story  on  Agency,  sees.  268,  287, 290, 
and  note  2,  p.  423.     1  Harrison^s  Index,  34,  42. 

MoRpHT,  J.  The  defendants  are  sued  for  the  value  of  a  certain 
number  of  sets  of  wheels,  axles,  boxes,  and  other  machinery,  which 
the  plaintiflls  allege  they  sold  and  delivered  to  them  at  their  special 
instance  and  request,  some  time  in  December,  1836.  The  answer 
denies  the  facts  set  forth  in  the  plaintiff's  petition,  and  avers  that 
the  defendants  are  perfect  strangers  to  the  New  Castle  Manufactur- 
ing Company,  and  have  never  had  any  dealings  with  them ;  that 
they  never  contracted  with  them,  nor  authorized  any  one  to 
contract  with  them  in  their  name  and  on  their  account ;  and  that  the 
said  company  has  no  claim  against  them  in  law  or  equity.  There 
was  a  verdict  below  in  favor  of  the  defendants.  After  vainly  en- 
deavoring to  set  it  aside,  the  plaintiffs  appealed. 

The  record  shows  that  some  time  in  July  or  August,  1836,  the 
house  of  M.  de  Lizardi  &  Co.,  received  instructions  from  the  defen- 
dants to  procure  for  their  use  the  articles  mentioned  in  the  plaintiffs' 
petition  ;  that  in  order  to' obtain  them,  they  employed  the  house  of 
R.  &  J.  Phillips,  of  Philadelphia,  who  applied  to  the  plaintiffs  to 
execute  the  order,  informing  them  that  the  articles  were  wanted  by 
and  were  for  the  use  of  the  Red  River-Rail  Road  Company.  The 
articles,  when  ready,  were  forwarded  to  R.  &  J.  Phillips,  who  con- 
signed them  to  the  house  of  M.  de  Lizardi  &  Co.  In  two  letters 
addressed  to  R.  &  J.  Phillips  by  the  plaintiffs,  they  enclosed  the 
bills  for  the  wheels  and  other  articles  they  had  furnished,  and  ad- 
vised them  that  the  amount  had  been  placed  to  their  debit.  No 
correspondence  whatever  passed  between  the  plaintiffs  and  defen- 
dants, nor  between  the  former  and  the  Lizardis,  who  never  knew 
until  after  the  institution  of  this  suit,  by  whom  the  order  had  been 
executed.  They  declare  that  they  sent  the  order  to  be  executed  on 
their  own  credit,  and  that  shortly  after  receiving  the  goods  they 
forwarded   the  amount  to  the  Messrs.  Phillips,  in  bills  on  England, 
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which  hare  since  been  paid  by  the  defendants.  It  further  appears 
that  on  the  9th  of  December,  1836,  the  plaintiffs  in  a  letter  en- 
closing a  general  bill  for  the  iron  work  furnished  for  the  Red  River 
Rail  Road  Company,  advised  R.  &  J.  Phillips  that  they  would  be 
drawn  on  in  a  few  days  at  short  date  therefor,  and  that  the  said 
R.  &  J.  Phillips,  in  reply,  requested  that  no  draft  should  be  drawa 
on  them  but  at  four  months,  as  they  could  not  receive  the  funds  for 
a  month,  when  the  remittance  to  them  would  be  in  sixty  days  sight 
bills ;  and  that  they  would  accept  such  a  draft,  and  see  that  the 
money  was  obtained.  This  proposition  was  acceded  to  by  the 
plaintiffs,  who  received  the  acceptance  of  the  Phillips  for  the 
amount.  The  draft  was  not  paid  at  maturity,  nor  has  it  been 
paid  since ;  but  the  evidence  shows  that  when  the  Phillips  accept- 
ed plaintiffs'  draft,  they  were  enjoying  unbounded  credit  in  the 
United  States  and  in  Europe,  and  that  they  maintained  their  credit 
until  March,  1837. 

It  appears  to  us  that  the  defendants  cannot  be  made  liable  to  the 
plaintiffs,  between  whom  and  them  there  is  no  privity  of  contract. 
It  is  clear  that  although  the  plaintiffs  knew  that  the  articles  were 
for  the  use  of  the  defendants,  they  looked  to  R.  &,  J.  Phillips  for 
payment,  and  trusted  to  them  exclusively  ;  advising  them  that  they 
had  been  debited  for  the  amount  of  the  articles  delivered,  they  ne- 
gotiated with  them  to  obtain  their  acceptance  ;  and  even  when  this 
acceptance  was  protested,  ihey  do  not  appear  to  have  looked  to  the 
defendants  as  in  any  way  liable  to  them.  They  give  them  no  notice 
that  they  were  unpaid  for  the  goods  forwarded,  and  only  brought 
the  present  suit  fifteen  months  afterwards,  when  they  had  lost  all 
hopes  of  being  paid  by  R.  &  J.  Phillips,  and  when  the  defendants 
had  settled  with  M.  de  Lizardi  &  Co.,  the  only  agents  whom  they 
acknowledge.  The  Lizardis  acted  towards  the  Phillips  as  princi- 
pals, not  as  the  agents  of  the  defendants,  and  one  of  the  Phillips 
has  declared  that  R.  ^  J.  Phillips  considered  themselves  as  the 
agents  of  the  house  of  Lizardi  of  New  Orleans,  and  not  of  defen* 
dants,  with  whom  they  never  communicated.  Even  if  under  the 
circumstances  of  this  case,  there  ever  existed  any  liability  on  the 
part  of  the  defendants  towards  the  New  Castle  Manufacturing  Com- 
pany, it  appears  to  us  that  the  course  pursued  by  the  latter  has 
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eDtirely  discharged  them.  7  Martio,  N.  S.,  2^.*  Upon  the  ground 
of  general  conrenienca  and  the  usage  of  trade,  says  Story  in  his 
treatise  on  Agency,  the  rule  has  obtained  that  agents  or  factors, 
acting  for  merchants  resident  in  a  foreign  country,  are  held  person- 
ally liable  upon  all  contracts  made  by  them  for  their  employers ; 
and  this  without  any  distinction  whether  they  describe  themselves 
as  agents  or  not  in  the  contract.  In  such  cases  it  is  presumed  that 
the  credit  is  given  to  the  agents  or  factors ;  and  the  ordinary  pre* 
sumption  is  not  only  that  credit  is  given  to  the  agents,  but  that  it  is 
exclusively  given  to  them,  to  the  exoneration  of  their  employers. 
Siili,  however,  this  presumption  is  liable  to  be  rebutted,  either  by 
proof  that  credit  was  given  to  both  principal  and  agent,  or  to  the 
principal  only.  Story  on  Agency,  sec.  260.  In  this  case  the 
whole  evidence  shows,  that  credit  was  exclusively  given  to  the 
agents,  admitting  that  R.  &,  J.  Phillips  can  possibly  be  viewed  as 
the  agents  of  the  defendants. 

Ju  dgment  affirmed. 


Spencer  Griffin,  Tutor,  v.  William  Waters. 

In  an  aetion  for  the  partition  of  the  property  of  a  saocestion,  no  claim  can  be  allow- 
fd  hj  the  appellate  court,  'which  was  not  made  before  the  court  of  probates,  nor 
decided  on  by  that  tribunal. 

Where  the  community  has  been  dissolved  by  the  death  of  the  husband  or  wife,  the 
sarriror,  with  the  heirs  of  the  community,  become  co-prO|»rietors  of  the  estate  i 
and  where  the  surviving^  partuer  retains  possession  he  becomes  the  neg'otiorumgvt' 
tar  of  the  heirs. 

This  was  an  action  before  the  Court  of  Probates  for  the  parish 
of  Rapides,  by  the  plaintiflf  as  tutor  of  William  and  David  Stokes, 
against  Waters   as  surviving  paitner  of  the  community  formerly 

*  In  this  case  (  WUliamt  et  al.  t.  Wlnehester)  it  was  decided  that  <  when  goods  are 
wM.  to  an  agent  for  an  unknown  principal,  the  latter  will  be  liable  when  dis- 
covered, although  no  enquiry  was  made  of  the  vendor,  unless  the  latter  let  the  day 
of  payment  go  by,  without  making  a  demand  on  the  principal,  who  afterwards  pays 
fheagent*  Cltang  1  Gampbell, N.  P., IS.  4 TautoD* 57«.  fi.  15EasL«5.  SU- 
e,  190,  900. 
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existing  between  himself  and  his  wife,  and  as  tutor  of  Thomas  Wa- 
ters, their  only  child.  There  was  a  judgment,  Johnston,  J.,  ho- 
mologating the  partition  made  by  the  notary,  and  against  the 
defendant  for  the  sum  of  nine  thousand  four  hundred  and  fifty  four 
dollars,  thirty  eight  cents,  to  be  equally  divided  between  the  minors 
represented  by  the  plaintiff. 

Lewis  and  Bryce,  for  the  plaintiff, 

Dunbar  and  Hyams,  for  the  appellee. 

Garland,  J.*  This  action  was  commenced  for  the  purpose  of 
enforcing  a  settlement  and  partition  of  the  estate  in  community  be- 
tween the  defendant  and  his  deceased  wife,  the  mother  of  the 
minors.  The  defendant,  in  the  month  of  April,  1828,  married 
Elizabeth  Stokes,  a  widow,  having  two  children,  without  any  mar- 
riage contract;  they  lived  together  until  July  10th,  1833,  when  she 
died,  leaving  one  child,  who  is  represented  by  his  father,  the  defen- 
dant. Various  inventories  of  the  estate  were  made  in  the  months 
of  February,  April,  June,  and  August,  1835.  In  the  month  of 
June,  in  that  year,  the  defendant  prayed  for  the  convocation  of  a 
family  meeting  to  decide  upon  the  terras  upon  which  the  property 
should  be  sold,  he  having  ever  since  the  decease  of  his  wife  had 
it  in  possession  administering  it,  without  authority,  or  making  any 
inventory  other  than  those  mentioned  as  having  been  made  in  Feb- 
ruary, and  April,  1835.  'These  various  inventories  amounted  to 
$52,412,  but  this  sum  is  to  be  reduced  by  re-appraisements  very 
considerably.  No  full  inventory  was  ever  made  of  the  debts  owing 
to  the  estate,  and  it  is  very  difficult  to  ascertain  their  amount  with 
any  exactness.  The  property  composing  the  succession  was  sold  in 
August,  1835,  at  public  auction,  and  purchased  by  the  defendant 
for  $41,022,  and  the  estimate  of  the  debts  and  money  received, 
made  by  the  probate  judge,  increased  that  sum  to  $76,117  52, 
from  which  the  debts  paid  by  defendant,  the  value  of  a  slave 
brought  into  the  community,  and  some  other  items  were  deducted* 
leaving  a  balance  of  $25,363  14,  as  forming  the  community.  One 
half  of  this  sum  was  assigned  to  the  defendant,  and  the  remaining 
half,  with   the  addition  of  $1500  received  by  defendant  from  the 

•  By  agreement  with  the  counsel  engaged  in  this  case,  the  opinion  of  the  coiu-t  wat 
prepared  after  the  return  of  the  judges  from  tho  Western  District ;  and  was  delivered 
in  New  Orleans,  the  Slst  of  January,  1842. 
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estate  of  his  wife,  amounting  to  $14,181  57,  was  decreed  to  be 
diFided  between  the  two  minors  represented  by  Spencer  Griffin, 
and  their  half-brother,  represented  by  the  defendant  and  his  under 
tutor,  making  the  sum  of  $-4727  19  due  to  each.  From  this  judg- 
ment the  defendant  has  appealed,  and  in  this  court  the  plaintiff 
prays  for  an  amendment  of  the  judgment  in  his  favor. 

The  record  is  voluminous,  the  testimony  uncertain,  and  confused 
in  some  respects,  and  the  accounts  so  generally  and  loosely  kept, 
that  it  is  impossible  to  approach  to  accuracy  in  coming  to  any  con- 
clusion. 

The  evidence  shows  that  the  defendant  came  from  Kentucky  in 
the  latter  part  of  the  year,  1824,  with  a  flat-boat  load  of  western 
produce.  What  the  value  of  this  cargo  was  we  cannot  ascertain, 
but  it  appears  that  he  had  a  partner  (Wright)  in  the  adventure,  with 
an  interest  of  a  third, who  says  he  put  in  between  five  and  seven  hun- 
dred dollars  to  purchase  it.  What  this  cargo  was  sold  for,  does  not 
appear,  but  the  witnesses  say  at  a  handsome  profit.  When  the  de- 
fendant left  Kentucky,  it  is  shown  he  was  in  very  embarrassed  cir- 
cumstances, if  not  altogether  insolvent.  With  the  proceeds  of  their 
cargo  of  produce,  the  defendant  and  Wright  purchased  a  steamboat 
called  the  Natchitoches,  and  by  running  her  in  the  Red  River 
trade,  it  is  said,  made  a  great  deal  of  money,  but  what  particular 
sum  is  not  shown.  With  the  funds  raised  in  this  manner,  the  defen- 
dant and  Wright  purchased  successively,  the  steamers  Florence  and 
Miama,  and  with  them,  it  is  also  in  evidence,  that  they  made  much 
money,  but  no  specific  sum  is  proved,  nor  does  it  appear  what  be- 
came of  the  boats.  In  the  spring  or  summer  of  1827,  the  defendant 
purchased  the  steamer  Dolphin  for  $8000  in  partnership  with  Wright; 
and  others,  at  different  times,  had  an  interest  in  her  also.  Wilson  at 
one  time  owned  a  half;  Sober,  Goodman  <&  Co.,  one  sixteenth  ;  the 
defendant  then  purchased  the  whole  boat  except  Wright's  portion, 
and  again  sold  half  of  her  for  $4000.  Several  witnesses  swear 
that  in  the  course  of  the  summer  and  autumn  of  1827  this  boat 
made  $6000  in  the  Red  River  trade.  In  the  winter  of  1827-8,  the 
defendant  ran  the  boat  in  the  Ouachita  trade,  and  there  several  wit- 
nesses say  she  made  $8000,  but  what  portion  of  these  sums  belong- 
ed to  the  defendant  is  not  shown,  as  there  has  not  been  any 
settlement  of  the  partnership  accounts  exhibited  to  us,  and  Wright 
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says  they  had  not  been  settled  with  him  when  he  testified  in  this 
case  in  1836.  The  marriage  took  place  in  April,  1828,  whilst  the 
Dolphin  was  engaged  in  the  Ouachita  trade,  and  some  time  before 
she  left  it  for  the  season.  So  that  a  portion  of  what  she  made  be- 
longed to  the  community,  but  how  much  we  cannot  tell. 

It  is  further  established  that  at  the  lime  of  the  marriage  the  de- 
fendant had  several  slaves;  but  it  is  also  proved  that  all  of  them  died 
but  one,  who  ran  away ;  and  none  of  them  are  mentioned  on  the 
inventory,  so  that  it  is  unnecessary  to  remark  further  about  them, 
than  to  say  that  whatever  profits  were  made  by  them  after  the 
marriage  belonged  to  the  community.  The  evidence  also  shows 
that  the  defendant  was  concerned  for  some  months  in  a  produce 
store  at  Natchitoches,  with  McGuire,  who  says  they  did  a  good 
business,  but  how  much  was  made  does  not  appear  with  any  cer- 
tainly. He  was  also  a  partner  with  Culbertson  in  a  store  at 
Alexandria,  in  which  his  interest  is  shown  by  the  books  and  evi- 
dence to  have  been  $2750,  which  the  probate  judge  allows  and  the 
plaintiff  does  not  contest. 

As  before  stated,  the  defendant  appears  to  have  left  Kentucky 
much  embarrassed.  He  was  two  thirds  owner  of  a  flat-boat  cargo, 
costing,  according  to  Wright's  testimony,  between  fifteen  and 
twenty  one  hundred  dollars;  he  had  several  children  in  Kentucky 
to  support  and  educate,  he  paid  ofT  some  of  his  old  debts,  and  in- 
vested the  proceeds  of  his  first  adventure  in  a  small  steamboatt 
which  although  profitable  must  have  been  entirely  lost  from  acci- 
dent or  decay ;  another  was  then  purchased,  a  third,  and  a  fourth, 
by  all  of  which  he  is  proved  to  have  made  money,  but  the  amount 
is  left  indefinite.  The  defendant's  counsel  insists  that  he  was  worth 
at  the  time  of  his  marriage  $23,814  71,  which  was  accumulated 
by  his  own  industry  and  energies  in  about  four  years  and  three 
months  on  small  steamboats,  in  partnership  all  the  time  with 
Wright,  and  at  different  times  with  other  individuals.  We  cannot 
upon  evidence  so  uncertain  as  that  before  us,  admit  that  the  claim 
is  established,  when  it  appears  that  so  large  a  portion  of  the  profits 
made  were  withdrawn,  and  invested  in  slaves,  who  afterwards  died 
or  ran  away.  This  view  of  the  case  is  confirmed  by  the  evidence 
of  Wright,  who  says  that  his  partnership  with  the  defendant  was  dis- 
solved in  1829,  the  year  after  his  marriage;  that  he  then  ofiTered  to 
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take  $9000  for  his  third  of  what  had  heen  made,  which  defendant 
refused  to  give,  hut  offered  him  $1800,  and  an  acquittance  forahout 
$960,  which  Wright  had  withdrawn  during  the  partnership.  Their 
accounts  consequently  were  not  settled  when  the  witness  testified, 
although  seven  years  or  more  had  elapsed  since  the  dissolution  of 
the  partnership.  Taking  then  this  offer  of  the  defendant  as  a  cri- 
terion of  what  the  partnership  with  Wright  was  worth,  it  would 
seem  that  his  share  was  worth  ahout  $5500,  which  was  represented 
by  seven  slaves,  proved  to  he  valuahle,  and  hy  his  interest  in  the' 
steamboat  Cincinnati,  which  it  appears  did  not  turn  out  a  profitable 
investment,  although  at  the  time  of  this  dissolution,  the  heaviest 
losses  by  her  bad  not  been  realized.  Shriver  says  in  his  testimony 
that  besides  this  property,  defendant,  at  the  time  of  his  miarriage, 
had  considerable  sums  of  money  due  him  on  Red  River  for  freight 
and  produce,  and  was  according  to  his  estimaie  probably  worth 
^20,000,  but  it  is  not  shown  what  portion,  if  any,  of  these  debts 
were  collected  and  went  into  the  community. 

All  the  property  placed  on  the  inventories  is  stated  to  belong  to 
the  community,  without  reservation  or  exception,  and  the  law  pre- 
sumes it  to  be  so  ;  therefore  all  claims  upon  it  must  be  established 
with  sufficient  certainty  to  enable  a  court  to  ascertain  the  amount 
with  precision,  or  something  approaching  it. 

In  the  summer  after  his  marriage,  the  defendant  went  to  Ken- 
tucky, and  there  built  or  purchased  the  steamer  Cincinnati,  in 
which  Wright  was  a  partner,  by  which  operation  he  lost  a  conside- 
rable sum,  in  consequence  of  the  failure  of  Sober,  Goodman  &  Co. 
who  purchased  an  interest  in  her ;  he  also  lost  several  slaves  by  the 
boat  remaining  in  New  Orleans  for  some  time,  when  the  yellow 
fever  was  prevailing.  After  this,  the  defendant  owned  the  steamer 
Republican,  which  it  seems  he  sold  in  a  short  time,  and  made  very 
little  by.  He  then  purchased  the  steamer  Planet,  and  sometime 
after  the  steamers  Lioness,  Gleaner,  and  Rapides,  the  two  former 
were  lost  by  accident,  before  having  made  much  money,  but  the 
latter  proved  a  very  profitable  concern.  The  gross  amount  earned 
the  first  season  is  shown  to  have  been  upwards  of  $51,000,  and  the 
profits  large.  The  second  year  the  boat  did  a  very  fine  business, 
but  not  so  much  as  the  year  she  commenced  running.  The  pro- 
bate judge  has  said  the  community  to  the  time  of  the  death  of  his 
VOL.  I.  20 


164  ALEXANDRIA, 


Griffin,  Tutor,  v.  Waters. 


wife,  made  by  the  steamers  Rapides,  Planet,  and  Gleaner,  the  sum 
of  $10,360,  and  by  the  Lioness  previous  to  her  loss,  $4521.  In 
these  results  the  evidence  has  not  satisfied  us  that  the  judge  erred. 

The  defendant  and  others  then  formed  a  company  called  the 
Red  River  Steamboat  Line,  of  which  the  capital  was  $48,000^ 
the  boats  were  the  Rapides,  Caspian,  and  Lioness.  The  interest 
of  defendant  was  one  half,  but  the  latter  boat  was  lost  in  the  month 
of  May,  1833,  after  earning  only  $4521,  as  before  stated ;  the 
Caspian  made  $5562  42,  up  to  the  time  of  his  wife's  death ;  and 
the  profits  of  the  Rapides  are  included  in  the  sum  of  $19,860, 
herein  mentioned. 

During  the  existence  of  the  community  the  defendant  purchased 
a  tract  of  land  of  upwards  of  one  thousand  acres,  on  Red  River, 
above  Alexandria;  and  a  number  of  slaves  were  on  it,  at  the  time 
that  his  wife  died.  The  inventory  shows  the  names  of  eighteen 
as  belonging  to  the  community,  and  twahad  died  in  1834,  before 
the  inventory  was  made.  After  the  death  of  his  wife,  on  the  10th 
of  July,  1833,  the  defendant  kept  possession  of  all  the  property, 
land,  slaves,  the  steamers  Rapides  and  Caspian,  and  all  the  debts 
due  the  community ;  he  made  no  inventory  until  the  month  of  Feb- 
ruary, 1835,  when  a  partial  one  was  made ;  a  second  was  made  in 
April,  a  third  in  June,  and  a  fourth  in  August  of  the  same  year. 
Then  the  plantation  and  all  the  improvements  were  said  to  belong 
to  the  community  as  before  stated.  In  January,  1834,  the  defen- 
dant and  Beamon  purchased  in  partnership  a  plantation  below 
Alexandria,  when  the  former  took  all  the  community  negroes  off 
the  community  plantation,  and  put  them  on  the  plantation  with 
Beamon  ;  and  in  March  afterwards,  without  any  authority,  he  sold 
to  Lambeth  one  half  of  the  community  tract  of  land  for  $7500,  in 
consideration  of  a  half  interest  in  a  large  number  of  slaves,  which 
Lambeth  had  sold  him.  Between  them  a  partnership  was  formed, 
the  community  property  was  entirely  separated  and  broken  up,  and 
ft  large  plantation  commenced  for  the  benefit  of  the  defendant  and 
his  partner.  The  community  negroes  were,  in  the  early  part  of 
1835,  brought  back  to  the  common  plantation,  and  the  sum  of 
$1500  allowed,  in  a  settlement  between  Waters  and  Beamon,  for 
their  hire  for  the  space  of  eleven  months.  During  that  time  one 
Tfli^nble  slave  was  accidentally  killed,  another  died,  »nd  the  defen- 
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dant  now  wishes  to  charge  the  community  tSOOO  for  the  hire  of  the 
skres  of  the  partnership  during  the  time  they  were  on  the  land  he- 
longing  to  the  community,  and  $14,000  for  improvements  made 
thereon,  therehy  reducing  the  whole  value  of  the  land  to  $6600, 
when  the  defendant  had  sold  one  half  to  Lambeth  for  $7500,  before 
the  improvements  were  made. 

After  the  partition  was  made  by  the  parish  judge,  acting  as  a 
DOtazy,  the  plaintiff  presented  it  to  the  probate  court,  praying  for 
lis  homologation,  with  certain  amendments. 

1.  That  the  community  should  be  declared  to  be  worth  $100,000, 
as  established  by  the  evidence.  This  is  not  proved  to  our  satisfac- 
tion. It  is  true,  two  witnesses  testify  that  the  defendant,  at  difierent 
times  subsequent  to  the  death  of  his  wife,  said  that  he  was  worth 
$100,000,  but  from  the  manner  of  those  conversations,  we  think 
more  reliance  is  to  be  placed  on  the  evidence  of  Doty,  who  was 
the  confidential  clerk  of  defendant,  and  who  says  he  believes  that 
he  knew  more  of  defendant's  affiurs  than  he  did  himself.  He  says 
that  defendant,  at  the  time  of  the  death  of  his  wife,  was  worth  be- 
tween twenty  and  thirty  thousand  dollars.  From  the  expressions 
used,  we  think  the  witness  meant  that  the  community  was  worth 
that  sum,  although  he  speaks  of  the  defendant.  In  this  view  he  is 
sustained  by  the  probate  judge,  who  has  fixed  the  amount  very 
nearly  at  the  mean  between  those  sums. 

2.  The  plaintifi*  alleges  that  since  the  partition  was  made,  the 
insurance  on  the  steamboats  Lioness  and  Gleaner,  amounting  to 
about  $20,000,  has  been  received  by  defendant,  and  that  there  was 
other  property,  particularly  a  pine  wood's  residence,  which  had  not 
been  divided.  There  is  no  evidence  in  the  record  to  sustain  these 
allegations;  the  probate  judge  therefore  did  not  send  the  partition 
back  to  the  notary,  or  decide  on  the  application.  In  this,  we  think, 
he  was  correct.  If  the  money  has  been  received  and  the  property 
exists,  it  may  be  hereafter  divided  according  to  the  rights  of  the 
parties. 

3.  It  is  prayed  that  the  partition  be  amended  by  charging  the 
defendant  with  $3000,  funds  of  the  community,  which  he  used  to 
pay  bis  separate  debts.  There  is  no  satisfactory  evidence  in  sup- 
port of  this  allegation  in  the  record. 

4.  It  is  urged  that  the  community  was  enriched  to  the  amount  of 
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$25,000,  by  its  interest  ia  the  Red  River  Steamboat  Line,  which 
defendant  has  not  accounted  for.  Of  this  there  is  no  sufficient  evi- 
dence, and  the  judge  did  not  err  in  rejecting  it. 

On  the  argument  of  the  cause  in  this  court,  the  counsel  for[^the 
plaintifi*  insisted  that  the  defendant  ought  to  account  for  the  sum  of 
$4000,  the  difierence  between  the  first  and  third  appraisement  of 
one  half  the  steamer  Caspian.  When  first  appraised,  her  value, 
in  July,  1833,  was  stated  in  the  inventory  at  $9000 ;  when  last 
estimated,  in  1835,  it  was  reduced  to  $5000.  The  plaintiff  says 
that  the  defendant  ought  to  account  for  this  difference,  or  for  what 
the  boat  made  during  those  two  years.  What  our  opinion  on  the 
question  may  be,  it  is  not  necessary  to  state,  as  the  claim  was  not 
made  in  the  probate  court,  nor  decided  on  by  that  tribunal.  Code 
Pr.,  aru.  1029,  1030,  1031,  1032. 

The  first  ground  of  objection  filed  by  the  defendant  to  the  homo- 
logation of  the  partition,  is,  that  the  community  was  insolvent  after 
the  payment  of  its  debts,  and  restoring  to  him  the  amount  brought 
into  the  marriage.  This  objection  covers  a  broad  ground.  We 
have  recapitulated  the  evidence  as  much  in  detail  as  we  could.  To 
go  into  an  argument  upon  it,  is  unnecessary.  We  do  not  think  the 
community  was  insolvent,  and  are  of  opinion  that  the  probate  judg6 
fixed  the  amount  with  as  much  correctness,  as  it  could  be  ascertain- 
ed by  the  testimony. 

The  second  ground  4s,  that  there  should  have  been  deducted 
from  the  sum  of  $19,360,  the  amount  due  the  steamers  Rapides, 
Planet,  and  Gleaner,  the  sum  of  $12,000,  for  bad  debts,  expenses 
of  collection,  and  other  charges.  Upon  this  objection  we  must  first 
remark  that  the  defendant  has  ail  the  evidence  of  those  claims  in 
his  possession,  and  has  not  shown,  by  testimony,  any  such  extraor- 
dinary losses  by  bad  debts  or  heavy  expenses.  We  cannot  say  that 
the  probate  judge  erred  in  overruling  the  objection. 

The  third  objection  is,  that  the  sum  of  $25,000  should  be  allowed 
defendant,  as  the  amount  brought  by  him  into  the  community. 
After  a  full  examination  of  the  grounds  on  which  this  objection 
rests,  we  are  satisfied  that  there  is  no  error  in  the  judgment  of  the 
probate  court  upon  it. 

The  fourth  objection  is,  that  the  defendant  should  have  been 
allowed  the  sum  of  $20,000  for  tlje  hire  of  slaves,  and  for  improve^ 
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ments  made  at  his  expense,  since  the  death  of  his  wife,  on  the 
plantation  abore  Alexandria  belonging  to  the  community. 

In  addition  to  the  facts  already  stated  in  relation  to  the  renioyal 
of  the  community  slaves  from  the  land,  and  the, possession  by  the  - 
defendant  of  all  the  property  composing  the  succession,  and  the 
sale  of  one  half  to  Lambeth,  it  further  appears  that  he  had  a  large 
amount  of  debts  to  collect ;  that  he  kept  possession  of  the  steamer 
Caspian  for  more  than  two  years,  running  her  in  the  Red  River 
trade ;  it  is  proved  she  was  a  favorite  boat  with  the  public,  and 
made  a  considerable  sum  of  money.  The  profits  made  during 
these  two  years  are  not  accounted  for,  and  as  the  defendant  con* 
tends  that  he  was  the  co-proprietor  and  agent  of  the  minors,  who, 
for  a  long  time  after  their  mother's  death,  had  no  other  representa- 
tive than  himself,  we  will  presume  that  he  acted  honestly,  and 
appli^  the  profits  of  one  portion  of  the  common  property  to  the 
improvement  of  the  other.  That  the  defendant  supposed  the 
plantation,  and  all  the  improvements,  belonged  to  himself  and  to 
the  heirs  of  his  deceased  wife,  is  shown  by  the  inventory  and  pro- 
bate sale.  In  both  it  is  expressly  called  community  property,  and 
the  defendant  signs  the  acts  containing  the  admission.  The 
evidence  is  not  very  definite  as  to  the  value  of  the  improve- 
ments, and  the  estimates  of  some  of  the  witnesses  seem  extrava- 
gant. A  cotton  gin  was  put  up,  which  it  is  proved  cost  about 
92000;  several  large  ditches  were  dug,  and  a  number  of  a  smaller 
kind.  Other  improvements,  such  as  erecting  buildings,  clearing 
land,  and  making  fences  are  proved.  One  of  the  witnesses  esti- 
mates the  improvements  as  giving  an  additional  value  to  the  land 
of  t2O,0OO ;  others  estimate  them  at  much  less.  Before  the  im- 
provements were  put  on  the  plantation,  the  defendant  had  sold  one 
half  the  land  for  §7500,  which  shows  the  whole  was  worth  §16,000; 
in  1834  and  1835,  it  is  shown  that  land  increased  rapidly  in  value ; 
and  that  in  August,  1835,  the  whole  plantation  and  improvements 
sold  for  9^,600,  on  a  long  credit.  The  improvements  could  not 
then  be  worth  more  than  il0,600,  yet  the  defendant  claims  §M,080 
of  these  minors,  whose  interest  was  only  two^ixths  of  the  whole, 
aeeming  never  to  have  remembered  that  he  was  responsible  for  any 
part. 

The  comiael  for  the  defekidttnt,  urge  that  the  comra«nity  Wfts  dis- 
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solved  by  the  death  of  the  wife,  in  July,  1833,  and  that  after  that 
period,  he  and  the  minors  were  the  co-proprietors  of  the  estate. 
That  is  certainly  true.  9  La.  583.  They  further  say  that  the 
defendant  was  the  tiegotiorum  gestor  of  the  minors,  and  rely  upon 
the  decision  of  this  court  in  the  case  of  Broussard  7,  Bernard  et  al. 
7  La.,  216.  This  is  admitted.  They  then  say  that  according  to 
the  decision  in  the  case  of  Percy  ▼.  Millaudonf  6  Martin,  N.  S., 
616,  and  the  article  2278  of  the  Code,-  the  defendant  is  entitled  to 
compensation  for  the  improvements  put  upon  the  property.  We 
think  there  is  an  obvious  distinction  between  the  case  of  Percy  v. 
Millaudon,  and  this.  Percy  and  Millaudon  were  joint  owners  of 
an  estate,  both  majors,  and  present.  Millaudon  went  on  to  make 
extensive  improvements,  Percy  stood  by  making  no  opposition,  and 
afterwards  refused  to  pay  his  portion  of  the  expense.  This  court 
very  properly  held  that  he  should  pay.  Compare  the  facts  i|}  this 
case  with  that  relied  on,  and  the  distinction  is  plain.  Here  two  of 
the  co-proprietors  are  minors,  incapable  of  acting,  the  defendant 
takes  possession  of  their  property,  has  no  one  appointed  to  repre- 
sent them,  makes  no  inventory  for  nearly  two  years,  removes  the 
slaves,  sells  a  portion  of  the  land,  collects  the  debts,  employs  the 
steamboats  in  a  profitable  business,  and  renders  no  account  of  what 
is  made,  and  then  claims  indemnity  under  a  law,  which  says, 
*  equity  obliges  a  proprietor  whose  business  has  been  well  managed, 
to  comply  with  the  engagements  contracted  by  the  manager  in  his 
name ;  to  indemnify  the  manager  for  all  personal  engagements  he 
has  contracted ;  and  to  reimburse  him  all  useful  and  necessary  ex- 
penses.' We  are  clearly  of  opinion  that  the  defendant  does  h'ot 
bring  himself  within  the  provisions  of  the  law  he  relies  on. 

The  fifth  objection  is,  that  the  defendant  should  have  been  allow- 
ed $10,000,  for  interest  paid  by  him  on  the  community  debts,  and 
for  expenses  in  collecting  the  debts  due  to  it.  The  evidence  does  not 
sustain  this  claim.  The  defendant  had  all  the  community  property 
to  pay  the  debts  with ;  if  he  has  not  disposed  of  it  in  the  manner 
provided  by  law  to  pay  those  debts,  it  is  his  own  fault.  The  mode 
of  administering  the  estate  according  to  law  is  plain ;  the  defen- 
dant did  not  adopt  it,  and  he  must  take  the  consequences. 

The  sixth  objection  is,  that  there  should  have  been  a  deduction 
of  $6000  made  from  the  sum  of  $10,083  42,  the  amount  due  to 
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the  steamers  Lioness  and  Gaspiao,  for  bad  debts,  and  for  the  ex- 
penses of  collection.  We  see  no  sufficient  ground  for  such  a  de- 
duction. The  record  does  not  show  any  such  amount  of  bad 
debts,  or  that  the  expenses  of  collection  were  so  great. 

The  seventh  and  last  objection  is,  that  a  deduction  of  ilO,000 
should  have  been  made  from  the  debts  due  to  the  community,  for 
off-sets  or  claims  on  the  part  of  the  debtors.  We  find  nothing  in 
the  testimony  that  sustains  the  claim,  and  the  probate  judge  was 
right  in  rejecting  it. 

Judgment  affirmed. 


JosKPH  GiLLARD  and  others,  Heirs,  &c.,  v.  Samuel  Glenn, 
and  others. 

Actual  possession  of  part  of  a  tract  of  land,  with  tide  to  the  whole,  is  possession 
of  the  whole ;  bat  the  party  alleging  such  possession  must  show  fixed  and  certain 
boundaries  to  the  tract,  the  whole  of  which  he  claims  by  establishing  actual  pos- 
session of  a  part,  otherwise  possession  of  a  few  acres  might  be  extended  to  any 
munbcr,  aeeording  to  the  interest  of  the  party. 

This  action  was  instituted  by  the  heirs  of  Joseph  Gillard,  and 
the  heirs  of  Mary  Magdelaine  La  Cour,  and  Nicholas  La  Cour, 
against  Samuel  Glenn,  Sarah  Duncan,  and  James  McWilliams, 
before  the  District  Court  of  Rapides,  the  19th  of  October,  1839.  A 
judgment  was  entered,  by  consent,  against  McWilliams ;  and  the 
jury  having  found  for  the  defendants,  Glenn  and  Duncan,  judg- 
ment was  rendered  by  Wihon^  J.,  quieting  them  in  their  posses- 
sion. 

Elgee^  for  the  plaintiflTs. 

TTiom^u  and  Dunbar,  for  the  appellants. 

Garland,  J.*  The  plaintiffs  allege,  that  for  more  than  a  year 
they  had,  in  common,  enjoyed,  and  held  peaceable  and  uninter- 
rupted possession  of  a  tract  of  land  of  twenty  arpens  front,  by  the 
ordinary  depth,  on  Red  River,  and  also  the  upper  part  of  a  league 

*By  agrecnnent  with  the  counsel  engaged  in  this  case,  the  opinion  of  the  court 
was  prepared  after  the  return  of  the  Judges  from  the  Western  District ;  and  was 
delivered  in  New  Orleans,  the  dlst  of  January,  iUS, 
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square  of  land  on  the  same  stream,  when  the  defendants  entered 
upon  the  same,  and  forcibly  and  clandestinely  look  possession  of 
small  parcels  thereof,  within  a  year,  and  continue  to  hold  posses- 
sion,  thereby  disturbing  them  in  the  use  and  enjoyment  of  their 
property,  to  their  great  damage.  They  therefore  pray  that  the  de- 
fendants be  condemned  to  surrender  the  possession  of  all  the  land 
they  hold  or  have  taken  actual  possession  of,  within  the  year  pre- 
ceding the  institution  of  this  suit. 

To  this  petition,  Glenn  answered,  that  he  and  those  under  whom 
he  claims  had  been  in  quiet  and  peaceable  possession  of  the 
premises  for  more  than  twenty  years ;  that  Isaac  Thomas  was  his 
vendor,  and  bound  to  warrant  him  in  bis  possession ;  he  prays  that 
Thomas  be  cited,  and  that  he  have  judgment  against  the  plaintiffs; 
but  should  they  succeed  against  him,  he  asks  for  judgment  against 
Thomas.     He  also  denies  the  plaintiffs'  allegations  generally. 

The  defendant,  Duncan,  denies  the  allegations  of  the  plaintiffs; 
avers  that  she  had  been  in  actual  possession  and  residing  on  the 
place  more  than  one  year  previous  to  the  institution  of  the  suit ; 
says  she  is  the  tenant  of  Isaac  Thomas,  and  calls  upon  him  to 
defend  her  in  her  possession,  and  prays  for  judgment  against  the 
plaintiffs.  No  answer  was  filed  by  McWilliams,  and  subsequently 
a  judgment  by  consent  was  rendered  against  him,  without  costs. 

The  plaintiffs  excepted  to  the  answers  of  Glenn  and  Duncan, 
calling  Thomas  in  warranty,  which  exception  being  sustained, 
Thomas  immediately  appeared,  and  prayed  to  intervene  in  the 
suit,  alleging  that  he  was  the  vendor  of  Glenn,  and  the  lessor  of 
Duncan;  that  they  were  in  possession  under  him,  and  that  he 
was  bound  to  defend  them.  He  further  says  that  he  has  a  valid 
title  to  the  land  sold  to  and  claimed  of  Glenn,  and  also  to  that 
claimed  of  defendant,  Duncan ;  he  therefore  prays  to  be  permitted 
to  appear  and  defend  the  cause  in  their  stead.  He  then  proceeds 
to  deny  generally,  the  demand  of  the  plaintiffs,  and  says  that  he 
and  his  vendee,  and  tenant  for  him,  have  for  more  than  one  year 
been  in  quiet  and  uninterrupted  possession  of  the  land  claimed, 
and  for  a  longer  period,  in  good  faith;  wherefore  he  says,  neither 
he  nor  his  vendee,  nor  tenant  can  be  legally  disturbed  in  their 
possession;  he  therefore  prays  for  a  judgment  in  his  favor.     Sub- 
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sequentlj,  lie  filed  an  amended  answer,  in  which  the  prescription 
o[  one  year  is  specially  pleaded  to  the  plaintiffs'  demand. 

The  parties  went  to  trial  on  these  pleadings.  The  plaintifis 
showed  that  they  were  in  actual  possession,  and  that  they  lived  on» 
and  cultivated  the  front  part  of  the  lands  claimed  hy  them ;  which 
they  show  are  held  under  the  same  titles  set  up  hy  them  in  the 
cose  of  Maes  v.  Crillard^s  heirs,  which  was  deeided  hy  this  court 
and  reported  in  7  Martin  N.  S.  314.  They  claim  in  conformity  to 
the  judgment  rendered  in  that  case,  and  exhihit  it,  and  their  titles, 
to  show  the  character  and  extent  of  their  possession.  It  does  not 
appear  that  any  actual  survey,  according  to  the  judgment  of  this 
court,  was  made  hy  the  plaintifis,  previous  to  the  defendants 
taking  possession  of  the  land  claimed,  or  for  some  five  or  six 
months  afterwards,  when  the  interference  was  distinctly  shown; 
and  it  is  not  pretended  that  the  plaintifis  had  any  other  possession 
of  the  places  in  dispute,  than  that  of  heing  the  owners  of  a  large 
tract  which  included  them,  the  houndaries  of  which  were  not  at  the 
time  specifically  fixed. 

On  the  part  of  the  defendants,  it  is  established  by  the  evidence 
of  several  witnesses,  stating  what  they  had  seen,  and  by  other  cir- 
cumstances, which  go  to  fix  the  period,  that  Isaac  Thomas 
claiming  to  be  the  owner  of  a  tract  of  forty  arpens  front  on  each 
side  of  the  Bayou  Taureau,  by  the  ordinary  depth ;  about  the  8th 
of  September  in  the  year  1828,  went  to  the  place  with  a  United 
Stales  surveyor,  acting,  as  is  stated,  under  the  authority  of  the 
surveyor  general  of  the  United  States,  and  proceeded  to  mark  the 
lines,  establish  the  corners,  and  locate  the  claim.  Glenn,  one  of 
the  defendants,  was  present,  and  Thomas  having  sold  him  four 
hundred  arpens  of  the  land,  put  him  in  possession  of  that  quantity 
on  the  lower  line,  by  marking  it  off  to  him.  Glenn,  early  in  Oc- 
tober went  on  the  place  again,  with  negroes,  and  began  to  improve 
it  by  building  cabins  and  clearing  land.  He  shortly  after  removed 
his  family  to  the  place,  and  it  is  shown,  that  in  1829,  he  had 
twenty  dve  or  thirty  acres  in  cultivation  near  the  lower  comer  on 
the  back  line.  His  possession  was  open  and  notorious,  and  he 
remained  in  possession  for  a  long  time  subsequent  to  the  com- 
mencement of  this  action. 

As  to  Sarah  Duncan,  the  other  defendant,  it  is  in  evidence  that 
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her  son  was  with  Thomas  and  the  United  States  surveyor,  when 
the  survey  was  made  in  September,  1828,  and  that  on  that  day, 
when  the  corner  on  the  upper  line  was  eslaWished,  he,  Thomas, 
put  the  young  man  in  possession  for  his  mother,  at  an  old  Indian 
clearing.  The  next  day  he  began  to  prepare  the  materials  to  build 
a  cabin,  and  in  two  weeks  after  the  family  was  residing  in  it,  and 
in  182^,  had  some  six  or  eight  acres  enclosed,  and  in  cultivation; 
and  he  continued  so  to  reside  and  cultivate,  until  after  the  insti- 
tution of  this  suit.  One  Pamphlin  also  leased  another  portion  of 
the  land  from  Thomas,  lying  on  each  side  of  the  Bayou,  Taureau, 
but  as  she  is  no  party  to  this  suit,  it  is  not  necessary  to  notice  the 
fact,  further,  than  as  it  proves  an  intention  to  lake  possession  of  all 
the  land  within  the  limits  marked  out  by  the  surveyor. 

It  is  further  to  be  remarked,  that  when  Thomas  made  this  survey, 
and  took  possession  as  staled,  the  case  of  Maes  v.  GillarcTs  heirSf 
was  still  pending  in  the  supreme  court,  with  a  judgment  of  the 
district  court  against  the  defendants,  now  plaintiffs,  both  on  the 
questions  of  title  and  possession,  which  case  was  not  decided  in 
favor  of  the  present  plaintiffs  until  about  a  month  or  six  weeks 
afterwards.  The  boundaries  of  the  plaintiffs  were  therefore  un- 
settled, and  the  decision  of  the  case  with  Maes  changed  them 
materially. 

There  was  a  verdict  and  judgment  for  the  defendants,  from 
which  the  plaintiffs  have  appealed. 

We  have  given  a  large  share  of  our  attention  to  this  case,  and 
after  mature  reflection  we  are  of  opinion  that  the  plea  of  pres- 
cription must  prevail. 

In  the  first  place,  it  is  necessary  to  attend  to  the  prayer  of  the 
plaintiff's'  petition.  It  is,  that  they  recover  possession  of  all  the 
land  which  the  defendants  have  taken  actual  possession  of,  within 
the  year  preceding  the  institution  of  this  suit.  This  looks  like  an 
indirect  admission  that  some  had  been  taken  possession  of  more 
than  one  year  previously,  and  at  most  it  only  asks  for  what  was  in 
actual  possession,  which  quantity  has  not  been  shown.  The 
plaintiflfs  have  not  therefore  made  their  demand  certain  as  to  the 
quantity  taken  possession  of  within  the  year,  nor  does  it  appear 
they  were  in  possession  by  any  definite  boundaries  for  more  than 
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one  year  previous  to  the  institution  of  their  suit.  10  La.  465. 
Cod9  ef  Pract.  art.  49.  Whea  a  party  alleges  p0ssc3siQQ  of  a 
Imge  inict  of  laad,  and  sbaw»  actual  possao^ion  of  a  pari  poly»  as 
erideoce  of  his  right  to  the  poisessioa  of  the  whole »  bft  must,  ^h^w 
apecifie  and  fixed  limits  a«d  baifiuiaries,  otheiwis^  aa  nchMl  po;}- 
aeaaaoa  of  too  arenas  might  be  made  to  extend  to  Qoe  hundred*  or 
one  hundred  thousand,  as  it  suited  the  interest  of  ibp  pa^ty. 
Actual  possession  of  a  part,  with  title  to  the  whole,  is  no  doubt 
possession  of  the  whole,  but  there  must  be  some  fixed  limits  to  the 
whole  tract  claimed.     Civ.  Code  art.  3400.     7  La.  256. 

In  September,  1828,  it  is  certain  that  the  plaintiffs  were  not  in 
possession  by  any  ascertained  boundaries  or  particular  limits. 
Their  suit  with  Maes  was  still  pending,  and  according  to  the 
pleadings  in  that  case,  he  was  in  possession  and  suing  for  a  distur- 
bance and  slander  of  title. 

From  the  evidence  before  us,  we  cannot  doubt  that  Thomas 
made  his  survey  in  the  month  of  September,  1828,  and  at  that 
time  put  Glenn  and  Duncan  in  possession  of  the  places  they  after- 
wards occupied;  and  that  they  took  actual  possession  more  than 
one  year  previous  to  the  19th  of  October,  1829,  when  the  petition 
in  this  action  was  filed.  The  testimony  of  Meade,  McWilliams, 
Blundel,  Kilpatrick,  and  ^the  notice  in  the  Alexandria  newspaper, 
show  it  conclusively. 

The  counsel  for  the  plaintiffs,  who  argued  this  cause  with  much 
force  and  ingenuity,  insisted  strongly  that  the  plaintiffs  had  also  a 
civil  possession,  which  conflicted  with  the  possession  of  defendants, 
and  that  no  prescription  could  run.  In  reply  to  this,  we  must 
refer  to  what  has  been  previously  said,  as  to  the  uncertain  extent 
of  plaintiflfd'  possession,  if  they  ever  had  any,  previous  to  their 
judgment  against  Maes;  and  further  say,  that  the  gist  of  the  plain- 
tifis  demand  is  that  they  have  been  disturbed  in  their  possession, 
or  actually  put  out  of  it.  The  question  then  is,  when  did  this 
ouster  or  disturbance  take  place?  We  have  no  doubt  it  com- 
menced more  than  one  year  previous  to  the  commencement  of  this 
suit.  Civ.  Code  art.  3412.  Code  Pract.  art.  49.  1  Martin  N.  S. 
17.     3  Id.  117. 

Judgment  affirmed. 
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In  the  cases  of  Crilbert  McKeckney  v.  Reni  Perot,  and  Paul  Tu- 
lane  and  another  v.  Charles  E.  Greneaux  and  another^  from  the 
District  Court  of  Natchitoches,  and  of  Bernard  Hemken  t.  ThO' 
mas  Wafer,  from  the  District  Court  of  Claihome,  the  judgments  of 
the  lower  courts  were  affirmed,  at  this  term,  with  damages  for  friro- 
lous  appeals. 
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SUPREME  COURT  OF  LOUISIANA, 


EASTERN  DISTRICT,  AT  NEW  ORLEANS. 
COMMENCING,  NOVEMBER,  1841. 


Hon.  FRANQOIS  XAVIER  MARTIN. 
Hon.  henry  A.  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  rice  GARLAND. 


Albxandkr  McCormick  V,  James  W.  Broadwell. 

The  return  of  aervice  of  a  summons  to  attend  m  meeting;  of  the  creditors  of  an  in- 
aolTent  who  has  surrendered  his  property,  should  be  made  hj  the  sheriff  as  in  the 
cue  of  mn  ordinaiy  citation  {  but  where,  bj  the  neglect  of  the  latter,  no  return  has 
been  made,  third  persons  irill  not  be  allowed  to  suffer,  but  a  return  will  be  ordered 
to  be  made  nunc  pro  tunc. 

After  a  stay  of  proceedings  no  judicial  process  can  be  issued  at  the  suit  of  any  cre- 
ditor placed  on  the  schedule  of  the  insolvent  and  notified  of  the  failure,  either 
againat  such  insolvent,  or  his  bail. 

Appeal  from  the  District  Court  of  the  First  District,  WattSy  J. 

Preston^  for  the  plaintiff  and  appellant,  urged  that  he  was  not  a 
party  to  the  surrender  of  the  defendant,  and  therefore  not  bound  by  -"^ 
the  proceedings. 

Ro$eliu$^  for  the  appellee. 

MoRPHT,  J.     The    plaintiff  is  appellant  from  a  judgment  dis- 
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charging  a  rule  takea  on  Adams,  Buckner  &  Co.,  to  make  them 
liable  on  a  bail  bond  as  the  sureties  of  defendant,  on  a  return  of 
non  est  inventus  to  a  writ  of  capias  ad  satisfaciendum  issued 
against  the  latter.  The  defence  made  below  and  renewed  here,  is, 
that  shortly  after  the  judgment  obtained  by  plaintiff,  his  debtor 
made  a  cessio  bonorum  before  the  parish  court,  and  obtained  from 
that  tribunal  a  stay  of  proceedings  against  his  person  and  property; 
that  a  meeting  of  the  creditors  of  said  Broadwell  was  called,  and 
as  none  of  them  appeared,  although  duly  notified,  the  parish  court, 
on  a  certificate  of  the  notary  that  no  creditors  had  met,  appointed 
the  sheriff  as  syndic ;  that  plaintiff  was  a  party  to  theso  proceed- 
ings ;  that  they  have  never  been  set  aside,  and  have  acquired  the 
force  of  res  judicata.  This  defence  was  accompanied  by  an  offer 
to  surrender  the  body  of  the  debtor. 

The  record  shows  that  on  the  first  of  August,  1836i  after  the 
judgment  obtained  by  plaintiff  against  Broadwell,  but  Before  the 
return  of  &Ji.fa»  which  had  issued  under  it,  the  defendant  filed  his 
schedule  in  the  parish  court.  This  sorrender  was  accepted  by  the 
judge,  who  ordered  a  meeting  of  ike  creditors  to  be  held  before 
W.  Y.  Lewis,  on  the  12th  of  August,  and  granted  a  stay  of  pro- 
ceedings. Upon  a  suggestion  that  this  meeting  had  not  taken 
place,  another  was  ordered  for  the  30th  of  September ;  and  that 
having  also  failed,  a  third  was  convened  for  the  16th  of  November 
following,  and  on  a  certificate  of  the  notary  that  no  creditors  had 
met,  the  sheriff  was  appointed  syndic.  There  is  no  evidence  be- 
fore us  that  McCormick  was  summoned  to  attend  the  meetings?  that 
were  to  take  place  under  these  two  last  orders ;  but  from  the  testi- 
mony of  E.  Murphy,  a  witness  produced  by  the  plaintiff,  and  who 
at  that  time  was  employed  in  the  sheriff's  office,  it  appears  that 
plaintiff,  who  was  placed  on  the  schedule  filed  by  defendant,  was 
personally  served  with  a  summons  to  attend  the  first  meeting  of  the 
12th  of  August.  The  evidence  of  this  service  should  have  resulted 
from  a  regular  return  by  the  sheriff,  as  in  cases  of  ordinary  cita- 
tions ;  but  that  officer  appears  to  have  been  in  the  habit  of  malting 
no  returns  of  the  summons  served  by  him  on  tJbie  creditors  in  cases 
of  insolvency.  The  judge  below  was,  in  our  opinion,  correct  in 
deciding  that  the  bail  should  not  suffer  by  this  neglect  of  the  shariff, 
and  in  admitting  the  latter  to  make  his  return  nunc  pro  twic.    Ni- 
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eholU  V.  De  Ende.    3  Martin,  N.  8.,  310.     Aubert  v.  Buhler  et  dl. 
lb.,  489. 

The  writ  of  aqtiaa  ad  satisfaciendum^  upon  the  return  of  which 
the  present  rule  was  taken,  issued  on  the  18th  of  August,  1835, 
when  plaintiff  had  been  made  a  party  to  the  proceedings  in  the 
parish  court.  After  the  stay  of  proceedings  no  judicial  process 
could  hiwfully  issue  at  the  suit  of  any  of  the  creditors  placed  on 
the  defendant's  schedule,  and  notified  of  the  failure.  5  Martin, 
N.  S.,  124.  4  lb.,  625.  Until  set  aside,  the  stay  of  proceedings 
was  a  bar  to  any  further  action  on  the  part  of  plaintiflf  against  his 
debtor,  or  his  bail. 

Judgment  affirmed. 


William  Akmstrono  v.  Jaues  Mooney. 

In  a  redhibitory  action  for  the  rescission  of  the  sale  of  a  slave,  an  offer  to  return 
the  slare  is  sufficient,  if  rejected,  without  an  actual  tender. 

Action  before  the  Parish  Court  of  New  Orleans,  Muurian^ «/. 
The  plaintiff  prayed  for  the  rescission  of  the  sale  of  a  slave,  and 
for  the  repayment,  with  interest,  of  six  hundred  dollars,  the  price 
whkh  he  had  paid  the  defendant,  and  for  one  hundred  dollars 
damages.  The  defendant  pleaded  a  general  denial,  and  the  want 
of  tender.  The  vendor  warranted  the  slave,  '  free  from  the  vices 
and  maladies  prescribed  by  law.' 

On  the  trial,  Lambert,  a  physician,  testified  that  the  slave  had 
been  afflicted  with  a  chronic  inflammation  of  the  neck  of  the  uterus, 
which  appeared  to  have  existed  four  or  five  months ;  and  that  the 
treatment  of  this  disease  requires  complete  repose,  in  most  cases 
for  a  year;  that  the  disease,  if  properly  managed  may  generally 
be  cored,  but  that  it  sometimes  resists  the  most  skillful  practice, 
and  terminates  fatally.  That  during  the  treatment,  the  slave 
would  be  incapable  of  rendering  the  least  service  to  her  master,  as 
it  would  be  necessary  that  she  should  remain  the  whole  time  on 
her  back.  That  the  slave  in  question  might  be  put  to  work,  but 
that  any  thing  of  the  sort  would  increase  her  complaint.  He 
further  testified  that  the  cure  of  this  disease  was  very  difficult  in 
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slaves,  owing  to  their  neglect  or  inability  to  submit  to  the  ne-^ 
cessary  treatment.  Out  of  a  great  number  whom  he  had  tisited, 
he  knew  of  but  one  case  of  cure  well  established.  He  stated  that 
the  expense  of  the  cure  would  be  from  one  hundred  and  fifty  to 
two  hundred  dollars ;  and  considered  that  the  disease  diminished 
her  value  at  least  one  third.  Moreau,  a  midwife,  confirmed  the 
testimony  of  Lambert.  Monsceaux,  proved  that  the  slave  was 
diseased  before  the  sale  by  the  defendant.  The  testimony  of 
Preaux  is  stated  substantially  in  the  opinion  of  the  court.  The 
bill  of  sale  from  Mooney  to  the  plaintiff  was  produced  on  the  trial. 

The  court  below  decided  that  the  facts  presented  a  proper  case 
for  the  exercise  of  the  discretion  vested  in  the  judge,  in  redhibitory 
actions,  by  art.  2521  of  the  Civil  Code,  to  decree  only  a  reduction 
of  the  price;  and  that  the  value  of  the  slave  was  proved  to  be 
diminished  one  third,  by  the  disease  with  which  she  was  afBicted. 
He  accordingly  gave  a  judgment  in  favor  of  the  plaintiff,  for  two 
hundred  dollars,  as  one  third  of  her  value. 

PreauXj  for  the  plaintiff. 

JRoselius,  for  the  defendant  and  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  in  a 
redhibitory  action,  and  has  built  his  hope  of  relief  at  our  hands, 
on  an  allegation  of  the  absence  of  any  proof  of  the  tender  of  the 
slave  before  the  action  was  brought.  The  record  shows  that 
Preaux  deposed,  that  when  the  plaintiff  came  to  his  office  to  in- 
stitute this  suit,  he  instructed  him  to  make  a  tender  of  the  slave  to 
the  defendant ;  that  afterwards,  they  met  the  defendant  and  made 
him  a  tender  of  the  slave,  which  he  refused  to  take  back,  saying, 
sue  me  if  you  think  yourself  right. 

This  case  is  not  to  be  distinguished  from  that  of  Bowman  v. 
Ware,  18  La.  597,  in  which  we  held  that,  "  in  a  redhibitory  action 
for  the  rescission  of  the  sale  and  refunding  the  price,  an  offer  to 
return  the  slaves  is  sufficient  if  it  be  rejected,  as  there  is  then  no 
necessity  of  making  an  actual  lender." 

Judgment  affirmed. 
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Edward  Salzman  v.  His  Creditors. 

Wbere  on  m  application  by  an  insolvent  for  a  discharge  from  custodr  under  the  act 
of  S5«h  Bfarehy  1808,  the  cireumstanees  of  the  ease  induce  the  belief  that  the  ap- 
pljoant,  vho  was  a  merchant,  had  kept  books  or  accounts  which  he  has  not  surren- 
dered, and  no  good  reason  is  shown  for  not  producing  them,  his  petition  will  be 
rc|ccted. 

Harriet  Wooster  is  appellant  from  a  judgment  of  the  Dislrict 
Court  for  the  first  District,  Buchanan^  J.,  discharging  the  insolvent 
from  imprisonment  on  the  condition  of  his  executing  an  assignment 
of  tke  property  in  his  schedule,  to  her  in  trust  for  his  creditors.  In 
the  affidavit  annexed  to  the  petition  of  the  insolvent,  he  swears,  that 
'  the  schedule  filed  hy  him  contains,  to  the  best  of  his  knowledge 
and  remembrance,  a  full,  true,  and  perfect  discovery  of  all  the 
estate,  goods,  and  effects  to  him  in  any  way  belonlging,  and  of  such 
debts  as  are  due  to  him,  or  to  any  person  in  trust  for  him,  and  of 
all  securities  and  interests  whereby  any  money  may  hereafter  be- 
come payable,  or  any  benefit  or  advantage  accrue  to  him,  or  to  his 
use,  or  to  any  person  or  persons  in  trust  for  him ;  and  that  he  has 
no  lands,  money,  stock,  or  other  estate,  real  and  personal,  reversion 
OT  expectancy,  beside  what  is  set  forth  in  his  schedule  ;  and  that  he 
has  not  directly  or  indirectly  sold,  or  otherwise  disposed  of  in  truts, 
OT  concealed  any  part  of  his  lands,  moneys,  goods,  stocks,  debts, 
securities,  contracts,  or  estates,  whereby  to  secure  the  same,  or  to 
receive  as  expert  any  profit  or  advantage  therefrom,  or  to  defraud 
OT  deceive  any  creditor  to  whom  he  was  in  any  wise  indebted.* 
The  testimony  on  the  trial  of  the  rule,  taken  by  the  appellant  on 
the  insolvent,  to  show  cause  why  the  order  granting  a  stay  of  pro- 
ceedings, and  ordering  a  meeting  of  his  creditors  should  not  be 
rescinded,  is  stated  in  the  opinion  of  the  court. 

/.  IF.  Smithy  for  the  appellant,  praying  for  a  reversal  of  the 
judgment,  submitted  the  case  on  the  following  points:  1.  The 
insufiiciency  of  the  afiidavit.  The  insolvent  only  swearing  to  the 
best  of  his  knowledge  and  belief.  Act  of  1808,  sec.  2,  1  Moreau's 
Dig.  667.  2.  The  failure  of  petitioner,  though  a  merchant,  to 
deposit  either  his  books  or  accounts  in  the  oflice  of  the  clerk« 
Act  of  1808,  sec.  2,  above  cited. 

VOL.  I.  22 
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Oakland,  J.  The  plaiatifT  being  in  custody  of  the  sheriff  of 
the  parish  of  Orleans,  at  the  suit  of  the  opponent,  applied  for  the 
benefit  of  the  act  of  the  25th  of  March,  1806,  and  of  the  acta 
amendatory  and  supplementary  thereto,  for  the  relief  of  debtors  in 
actual  custody.  In  his  petition,  he  does  not  allege  that  he  has  sus- 
tained amy  losses  or  been  unfortunate  in  business,  but  that  before 
he  was  able  to  prbvide  for  the  expenses  of  his  family  a  suit  was 
brought  against  him,  and  he  was  thereby  prevented  from  exercis- 
ing his  industry  and  attention  to  business.  He  therefore  annexes 
his  schedule,  says  he  has  kept  no  *  books  of  account,'  and  asks 
for  a  meeting  of  his  creditors  and  a  discharge.  The  property  on 
the  schedule  is  much  less  than  the  amount  of  debts  stated.  Among 
the  creditors  the  opponent  is  mentioned  as  one  for  il760,  due  for 
board.     She  made  opposition  to  his  discharge. 

I.  Because  the  affidavit  at  the  foot  of  the  petition  is  insufficient 
and  irregular. 

II.  Because  the  insolvent  is  a  merchant  or  tradert  and  has  not 
deposited  in  court  either  his  books  or  accounts. 

III.  Because  the  schedule  is  insufficient  and  irregular. 

The  first  and  third  grounds  of  objection  present  no  serious  cause 
why  the  petitioner  should  not  be  discharged  from  custody.  The 
affidavit  is  in  the  language  prescribed  by  the  statute,  and  the  sche- 
dule substantially  complies  with  its  provisions. 

The  second  objection  is  more  serious,  and  we  think  decisive  of 
the  claims  of  the  petitioner.  The  evidence  shows  that  he  and  a 
man  named  Bleker^  entered  into  a  partnership  in  commendam,  by 
which  the  former  was  to  transact  business  in  New  Orleans,  under 
the  name  of  Salzman  &  Co.^  and  the  other  in  St.  Louis,  or  some 
other  place  in  the  western  states,  in  the  name  of  W.  H.  Bleker  db 
Co.  What  capital  was  invested,  is  not  shown  or  stated;  but  the 
parties  were  not  to  be  bound  for  each  other,  for  more  than  five 
thousand  dollars.  By  the  contract  of  partnership,  Ju$t  and  true 
books  of  accounts  were  to  be  kept  in  each  establishment,  in  which 
all  the  transactions  of  each  Iwuse  were  to  be  duly  and  faithfully 
recorded  and  entered  from  day  to  day;  on  the  last  day  of  each 
month  a  balance  sheet  was  to  be  made  out,  and  exchanged  between 
the  partners,  ao^  the  profits  duly  credited;  the  business  according 
to  the  contract,  was  to  be  conducted  upon  strict  mercantile  principles. 
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The  operations  of  the  firm  commenced  on  the  26th  of  Febniary, 
18M,  aad  the  application  for  relief  was  filed  on  the  11th  of  May 
following.  In  the  petition  it  is  stated  that  no  books  were  provided. 
A  witness  states  that  he  was  in  the  same  office  with  Salzman,  and 
never  saw  any  commercial  books  kept  by  him;  that  he  did  very 
little  business^  and  that  it  did  not  require  a  set  of  books ;  but  two 
consignments  wei^e  received*  and  they  were  disposed  of  very  soon. 
On  (he  other  side,  it  it  shown  by  the  schedule  that  Salzman  had 
counting  house  furniture  valued  at  9600;  that  he  had  an  office  or 
counting  room ;  and  among  his  creditors  we  see  the  name  of  a  well 
known  stationer  in  this  city,  and  a  statement,  that  the  debt  dae«  was 
for  stationary.  By  the  terms  of  the  act  of  partnership  Salaman  was 
bound  to  keep  true  and  correct  books.  As  a  general  principle  well 
known  among  commercial  men,  it  was  his  duty  to  have  kept  them, 
and  the  law  under  which  relief  is  sought  X'^qvtires  the  books  and  ac- 
counts to  be  surrendered..     1  Mpreai^'s  Dig.  66-T. 

It  is  very  reo^arkable,  that  the  petitioner  should  h^ve  «iipph'ed 
kimself  with  so  many  necesasaries  and  conveniences  in  his  /counting 
room,  and  have  omitted  one  so  essential  »a  a  set  of  books,  or  oofs 
book  at  lea9t. 

The  omission  of  a  merchant  or  trader  to  keep  his  accounts  and 
stransactions  in  books  that  can  be  examined  when  necessary,  is  a 
very  suspicious  circumstance  at  all  times,  and  peculiarly  so  in  this 
case,  in  which  a  discharge  is  asked  from  a  debt  owing  for  the  food 
aad  support  of  the  petitioner  and  his  family. 

All  the  circumstances  of  this  case  induce  us  to  believe  that  the 
petitioner  had  some  books  or  accounts,  which  he  has  not  sur- 
zendeied,  notwithstanding  the  witness  says  he  never  saw  them, 
which  is  possibly  true ;  and  as  he  has  shown  no  reason  to  excuse 
the  non-production  of  them,  we  think  the  district  judge  erred  in 
overruling  the  opposition,  and  discharging  the  petitioner.  18  La. 
495. 

The  judgment  of  the  district  court  is  therefore  reversed,  the 
opposition  sustained,  and  the  application  of  the  petitioner  rejected 
with  costs. 
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Jaokion  v.  Bridget'  Heirs. 


Hbnrv  Jackson  o.  The  Heira  of  Hbnrt  Dunbar  Brxooes. 

Id  a  sait  for  freedom  by  a  person  of  color  held  ai  a  sUve  in  good  fiiith  and  uiider  a 
just  title,  proof  that  he  had  terred  as  a  seaman  in  a  ship  of  war  helonging  to  tke 
United  States  for  several  years,  that  he  had  always  paased  for  a  free  person,  and 
that  none  other  were  ever  reoeiTed  on  sueh  vessels,  will  not  be  sufficient;  he 
must  establish  his  freedom  by  positive  proof. 

ArPBAL  from  the  Parish  Court  for  the  parish  of  New  Orleaii8« 
Mouriun^  J« 

B^MsKuMf  for  the  defendants  and  appellees. 

/.  W»  Smithy  for  Howell  and  Johnson,  cited  in  warranty. 

MoRPHT,  J.  The  petitioner,  a  person  of  color,  has  brought  this 
suit  to  assert  his  freedom,  and  for  damages  agahist  the  defendants, 
who,  as  the  heirs  at  law  of  the  late  Henry  D.  Bridges,  claim  and 
detain  him  as  their  slave.  He  alleges  that  he  is  a  free  man  of 
color,  atout  twenty  nine  years'  of  age,  and  was  bom  in  the  District 
of  Cdlumbia ;  that  at  the  age  of  eight  or  ten  years  he  was  by  his 
sister  put  under  the  protection  and  in  the  service  of  lieutenant 
Delany,  then  of  the  said  District ;  that  he  served  as  an  ordinary 
seaman  in  the  United  States  Navy,  on  board  the  frigate  Constitu- 
tion, from  September,  1825,  till  July,  1888,  when  he  was  dis- 
charged at  Boston,  in  the  state  of  Massachusetts ;  that  after  his 
discharge,  he  returned  to  his  native  place,  whence  shortly  after  he 
was  clandestinely,  forcibly,  and  fraudulently  sent  to  New  Orleans 
by  the  said  lieutenant  Delany,  as  he  believes,  and  sold  as  a  slave* 
As  the  plaintiff  has  been  held  in  slavery  for  a  number  of  years 
previous  to  the  institution  of  this  suit,  several  successive  calls  in 
warranty  are  to  be  found  in  the  record,  whereby  the  divers  ven* 
dors  who  owned  him  during  this  period,  have  been  made  parties  to 
this  action.  The  trial  took  place  before  a  jury,  who  found  in  favor 
of  defendants;  after  a  fruitless  endeavor  on  the  part  of  plaint^  to 
have  this  verdict  set  aside,  a  judgment  was  entered  up  in  con- 
formity with  it,  from  which  he  appealed. 

The  petitioner  has  failed  to  show  either  that  he  was  bom  free, 
or  that  he  has  ever  been  emancipated;  his  evidence  renders  at  most 
that  probable  which  he  should  have  established  by  positive  proof, 
admitting  that  the  witnesses  make  no  mistake  in  point  of  identity. 
Their  testimony  shows  that  from  the  beginning  of  1826  to  July, 
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laaS,  plaintiff  ¥ras  with  them  on  board  of  the  United  States  frigate 
CoDstitationv  daring  which  time  he  passed  for  and  was  considered 
fay  ererjr  one  there  as  a  free  boy,  and  that  none  but  free  persons,  or 
peiBons  heUved  to  be  such,  were  engaged  or  receired  on  board  of 
vessels  belonging  to  the  United  States  Navy.  Some  of  these 
witnesses  say  that  the  plaintiff,  who  was  then  very  young,  waited 
on  Lieutenant  Delany,  as  a  servant,  while  others  represent  him  9a 
Jhavuig  been  one  of  the  crew;  in  whatever  capacity  he  was  on  board, 
the  simile  fact  of  his  having  been  there,  and  of  his  passing  for  a 
free  person  daring  a  limited  time«  cannot  conclude  the  defendants 
who  hold  him  as  a  slave  in  good  faith  and  under  a  just  title. 
It  shows  the  belief  which  existed  in  the  minds  of  these  witnesses 
that  the  plaintiff  was  free,  but  leaves  us  uninformed  as  to  the 
evidence  or  grounds  on  which  this  belief  rested;  nor  is  it  shown 
that  the  plaintiff  has  been  in  the  possession  of  his  freedom  during 
the  time,  and  under  the  circumstances,  required  by  law  to  entitle 
him  to  it  by  prescription.  Nothing  that  we  can  see  in  this  record 
makes  it  our  duty  to  inter/ere  with  the  verdict  of  the  jury. 

Judgment  affirmed. 


JoHH  McDoNoroH  V.  GusTAVE  Lb  Rot. 

PbdntHT  holing  a  moHgige  tor  five  Aouatiid  dollars  on  a  lot  of  groond,  pnijrel 
ftar  am  injmietioB  to  prerent  defendant  from  wlluis  oertain  Unprorementi  ereoled 
on  the  lot  aeparately  from  the  lot  itaelf,  for  two  hundred  and  ninety  dollars  da- 
mages,-and  for  general  relie£  ffetd,  that  his  claim  was  for  damages  in  addition 
to  the  relief  sought  by  preventing  the  illegal  sale  of  the  improvements  on  the  lot 
on  which  lie  liad  a  mortgage,  and  that  the  limitation  of  tiie  damages  toa  aim  \em 
than  Aree  hundred  dollars,  eonld  not  prevent  his  right  to  appeaL 

Woricmcn,  or  others  having  a  privilege  on  improvements  ereoted  on  groond  on 
which  the  vendor  has  a  mortgage,  cannot  cause  snch  improvements  to  be  sold  so- 
paratelj:  from  the  ground  on  which  they  stand  {  they  must  be  sold  together,  in 
order  that  the  highest  price  may  be  obtained,  to  be  divided  between  the  parties,  ae- 
oordiBg  to  appraiseoMnt;  the  proceeds  of  the  improvementsto  die  parties  having  a 
fri«ilq;e  OB  ti^em,  and  any  wtplns,  >srilh  the  price  of  the  land,  to  the  VMidor. 

Thm  is  an  appeal  from  a  judgment  of  die  District  Court  of  the 
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first  district,  Buchananf  J.  The  actioa  was  orignally  instituted 
before  the  parish  court  of  Jefierson,  and  the  judgment  of  that  tribu- 
nal was  affirmed  by  the  court  from  which  this  appeal  is  immediately 
taken.  The  plaintifi*  represented  that  he  bad  sold  a  certain  lot  of 
ground,  on  which  he  retained  a  mortgage  to  secure  the  payment  of 
notes  to  the  amount  of  five  thousand  dollars,  taken  from  his  vendee 
for  the  price  of  the  land ;  that  the  defendant,  through  the  agency 
of  the  sheriff  of  the  parish,  was  about  to  sell  a  house  erected  on 
the  lot,  separately  from  the  lot  itself;  and  he  prayed  for  a  writ  of 
injunction  to  stay  any  further  proceedings  by  him,  for  two  hundred 
and  ninety  dollars  damages,  and  for  *  all  other  relief.'  The  defen- 
dant denied  generally  the  allegations  in  the  petition,  prayed  for  its 
dismissal,  and  for  a  dissolution  of  the  injunction,  with  damages. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  affirming 
that  of  the  parish  court  of  Jefferson,  dissolving  an  injunction  which 
he  had  obtained  to  prevent  the  sale  of  a  house  built  on  a  lot  of 
ground  on  which  the  plaintiff  had  a  mortgage  as  vendor,  and  which 
the  defendant,  who  had  a  privilege  thereon  for  materials  furnished, 
was  attempting  to  sell  separate  and  apart  from  the  lot  on  which  it 
had  been  erected.  The  parish  court  was  of  opinion  that  although 
the  plaintiff  bad  a  privilege  on  the  building,  this  privilege  was  not 
of  as  high  a  class  as  that  of  the  defendant,^ the  seller  of  the  lumber. 

The  defendant  and  appellee  has  prayed  for  the  dismissal  of  tl^e 
appeal  on  the  ground  of  the  absence  of  jurisdiction  in  this  court, 
the  damages  prayed  for  being  only  two  hundred  and  ninety  dollars; 
to  which  sum,  it  is  urged,  that  the  plaintiff  reduced  them  for  the 
purpose  of  depriving  the  defendant  of  his  recourse  to  this  court,  in 
case  the  judgment  had  been  for  the  plaintiff. 

It  does  not  appear  to  us  that  the  appeal  ought  to  be  dismissed, 
the  principal  object  of  the  plaintiff  having  been  to  prevent  the  sale 
of  a  house  built  upon  a  lot  on  which  he  had  a  mortgage,  which 
sale  he  considered  as  injurious  to  him.  The  circumstance  of  his 
having  claimed  damages  to  the  amount  of  two  hundred  and  ninety 
dollars,  a  sum  below  our  jurisdiction,  in  addition  to  the  relief  which 
is  sought,  ought  not  to  prevent  him  from  recurring  to  us,  to  prevent 
the  illegal  sale  of  a  lot  on  which  he  had  a  mortgage,  and  which  it  is 
alleged,  he  had  sold  for  five  thousand  dollars. 

On  the  merits,  the  privileges  of  the  parties  are  on  different  parts 
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of  the  property »  which  the  law  thinks  it  inconvenient  to  separate  ; 
that  of  the  plaintiff  is  on  the  lot,  that  of  the  defendant  on  the  honse. 
The  plaintiff  does  not  contest  the  privilege  of  the  defendant,  hut 
cbmplains  of  the  illegal  manner  in  which  it  is  sought  to  be  exer- 
cised by  selling  the  building  separately  from  the  lot. 

The  Code,  art.  9235  provides  that  *  when  the  vendor  of  lands 
finds  himself  opposed  by  workmen,  seeking  payment  for  a  house 
or  other  work  erected  on  the  land,  a  separate  appraisement  is  made 
of  the  ground  and  of  the  house  ;  the  vendor  is  paid  to  the  amount 
of  the  appraisement  of  the  land,  and  the  other  to  the  amount  of  the 
appraisement  of  the  building.* 

In  the  case  of  CordevioUe  ^  Lacroix  v.  Hosmer^  16  La.,  590, 
wd  beld,  that  *  the  appraisement  must  t>e  made  by  persons  chosen  by 
the  vendor  and  the  builder ;  neither  of  whom  can  be  concluded  by 
any  appraisement  made  without  his  knowledge  or  participation.* 
In  that  case  the  defendant  claimed  the  premises  under  a  sheriff's 
sale,  in  consequence  of  fi  judgment  obtained  by  the  persons  who 
had  erected  the  building  thereon,  without  any  notice  to,  itnd  with- 
out njaking  the  then  plaintiffs,  holding  the  vendor's  prit^ilege,  par- 
ties ;  and  therefore  the  sale  was  by  us  Considered  as  illegal.  The 
law  abhors  destruction  and  wast6 ;  the  rights  of  a  creditor  are  in- 
creased by  the  erection  of  a  building  on  the  mortgaged  premises ; 
he  therefore  has  a  right  to  prevent  an  injury  to  those  rights  by  the 
sale  of  the  building  separately  from  the  lot,  as  by  such  a  sale  it  is 
probable  that  the  price  of  the  materials  only  would  be  obtained. 
The  law  therefore  guards  the  rights  of  the  vendor  and  the  builder, 
by  directing  the  sale  of  both  the  objects  on  which  their  privileges 
rest  together,  in  ordet  that  the  highest  price  may  be  obtained. 

The  parish  and  district  courts  in  our  opinion  erred  in  dissolving 
the  injunction,  which  the  plaintiff  had  obtaiiied  to  prevent  a  sale 
injurious  to  his  rights. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed;  that  the  judgment  of  the  parish  court  of  Jefferson  be  also 
reversed,  and  the  injunction  reinstated,  and  niade  perpetual;  the  de- 
fendant and  appellee  paying  all  costs. 

G.  Strawbridge,  for  the  appellant. 

Haynts^  for  the  defendant. 
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Robert  C.  ARMifiTEAD  and  another  v.  Harvey  Sanderson. 

Art.  881  of  the  Code  of  Praetioe  vhich  prorides  that  a  creditor  maj,  under  certain 
eireumBtances,  arrest  a  debtor  about  leaving  the  state,  when  the  debt  is  not  jet 
due,  is  limited  to  cases  in  vhich  such  debtor  vas  a  resident  at  the  time  of  con* 
traeting  the  debt,  or  being  a  non-resident,  bound  himself  not  to  leare  the  state 
before  giving  security,  or  before  the  debt  became  due. 
Where  a  debt  has  been  contracted  with  a  non-resident,  by  a  party  who  knew  him  to 
.  be  such,  the  iormer  cannot  be  arrested  beCore  the  debt  becomes  due,  on  tlie  ground 
that  he  is  about  leaving  the  state  with  the  intention  of  defrauding  his  ereditort, 
-where  soeh  intended  departure  is  the  only  cireumstanee  offered  to  justify  the 
suspicion. 

This  case  was  tried  before  the  Commercial  Court  of  New  Or- 
leans, JVatts^  J. 

/.  C.  Clarke^  for  the  appellants. 

Bradford^  for  the  appellee. 

Garland,  J.  The  plaintifis  are  appellants  from  a  judgment 
setting  aside  an  order  of  arrest,  under  which  the  defendant  was 
held  to  bail.  It  appears  that  in  the  course  of  the  summer  of  the 
year  1839,  the  plaintiffs  sold  the  defendant,  who  is  a  merchant 
residing  in  Texas,  goods  to  the  amount  of  about  $3,500 ;  to  secure 
the  payment  of  which  sum,  he  executed  his  own  notes  payable  in 
October,  1839,  and  January  and  April,  1840,  and  also  deposited 
with  them  as  collateral  security,  a  note  for  $10,000,  drawn  by  a 
person  in  Texas,  and  secured  by  a  mortgage  on  land  in  that  country 
On  account  of  these  notes,  and  of  the  price  of  other  merchandise  not 
so  secured,  the  defendant  made  several  payments,  which  reduced 
the  whole  demand  to  $2,814,  of  which  $1,079  87,  became  due  on 
the  13th  January,  1840,  and  about  the  same  sum  on  the  13th  of  April 
following.  In  the  month  of  December,  1839,  the  defendant  visited 
New  Orleans  on  business ;  the  sum  of  $650  was  then  due  to  plain- 
tifis, which  he  promised  to  pay  or  provide  for,  before  he  returned 
to  Texas,  He  accordingly  made  an  arrangement  with  one  A.  G. 
Cochran  to  pay  that  amount,  of  which  the  plaintiffs  were  notified. 
They  made  no  objection  to  the  arrangement,  but  seem  to  have 
looked  to  Cochran  for  payment,  who  promised  to  pay,  but  when 
applied  to,  postponed  doing  so  under  various  pretexts,  until  late  in 
the  evening  of  the  day  preceding  that  on  which  the  defendant  was 
to  leave  on  his  return  home,  when  they  commenced  this  suit. 
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claimiDg  the  whole  sum  of  t2,S14«  and  alleging  that  the  defendant 
was  about  to  leave  the  state  with  the  intention  of  defrauding  bit 
creditors,  from  the  facts  that  he  had  not  prorided  for  the  payment 
of  his  debts,  and  had  made  fieilse  statements  relative  to  the  arrange- 
ments made  for  the  benefit  of  plaintiffs.  On  this  affidavit,  the  defen- 
dant was  arrested,  and  gave  bail  in  the  som  of  $3,800;  immediately 
after  which,  Cochran  called  on  the  plaintiffs  and  offered  to  pay  all 
that  was  dne,  which  they  refused  to  receive  unless  their  whole 
claim  was  settled. 

The  defendant  then  took  a  rule  on  the  plaintiffs  to  show  cause 
why  the  writ  of  arrest  should  not  be  set  aside,  on  the  ground  that 
the  affidavit  was  untrue  and  insufficient ;  on  the  trial  of  which  rule 
the  Commercial  Court  discharged  the  defendant  from  custody,  on 
his  depositing  in  court  the  sum  of  i060.  We  think  the  judge  did 
not  err  in  so  doing.  At  the  time  that  the  plaintiffs  contracted  with 
the  defendant,  they  knew  that  he  was  a  resident  of  a  foreign 
GDuntFy,  and  took  from  him  security  for  the  debt  he  contracted 
with  them.  When  he  returned  in  December,  1880,  he  told 
Cochran  that  he  must  pajr  them  about  i050  before  he  left  the  city, 
and  arranged  with  him  to  settle  it/  He  told  the  plaintiffs  of  the 
arrangement,  who  appeared  to  be  satisfied,  and  did  not  intimate 
tlie  contrary,  until  they  had  applied  several  times  to  pochran  for 
payment,  and  aftested  the  defendant,  alleging  fraud  against  him, 
because  Cochran  did  not  comply  with  his  engagement.  The  ctr* 
comstance  of  the  plaintiffs  refusing  after  they  had  arrested  the 
defendant,  to  receive  what  was  actually  due  them  at  the  time, 
shows  that  they  wished  to  extort  more  from  the  defendant  in  the 
way  of  security  than  he  had  promised  to  give. 

The  article  221  of  the  Code  of  Practice  relied  on  by  the  plaintifis, 
does  not  apply  to  a  case  like  the  present.  It  is  limited  to  cases 
where  the  debtor  is  a  resident  at  the  time  of  contracting  the  debt* 
or  being  a  non-resident  engages  to  give  security,  or  not  to  leave 
the  state  before  the  debt  shall  become  due;  but  when  a  debt  is  con- 
tracted with  a  non-resident,  the  creditor  knowing  him  to  be  such, 
he  is  not  permitted  to  arrest  his  debtor  before  the  debt  becomes 
due,  on  the  ground  that  he  is  about  to  depart  with  the  intejntion 
of  defrauding  his  creditors,  where  there  are  no  other  suspicious 
circumstances.  In  this  case,  the  defendant  was  about  to  return  to 
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bb  Icnown  and  usual  residence,  in  the  ordinary  pursuit  of  his 
business;  and  to  permit  him  to  be  arrested  under  such  circura- 
stances,  for  a  debt  not  due,  would  be  cooTerting'  a  law  made  for 
beneficial  purposesr  ioto  an  engine  of  oppression* 

Judgment  affirmed. 
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Jacob  Hart  v.  Thb  Nbw  Ohlban»  asd  Carrollton  Raih. 


A  eoqjKiration  eannot  offer  iti  ttoekholden  as  witnestes,  thcngli  6ie  opposite  parCj 
maj  (  bat  when  onee  admitted  they  may  be  oross^xamiaed,  and  giTe  evideoee  io 
fiiTor  as  weU  as  against  their  interests,  on  the  points  to  whieh  thej  were  called  to 
testify. 

In  a  suit  against  a  corporation  the  indiTidual  stockholders  are  not  cited,  but  only 
diose  agents  or  ofRcers  whom  the  law  designates  as  managers  of  its  affairs  i  saeh 
stockholders  do  not  occupy  the  position  of  actual  defendants,  who  must  be  interro* 
gated  on  fi^ts  and  articles,  but  aoay  be  summoned  by  the  opposite  party  as  wit- 
nesses to  testify  against  their  interest 

In  an  action  for  damage  to  plaintiff's  carriage  by  an  omnibus  belonging  to  the  de- 
fendants, it  is  not  necessary  that  the  plaintiff  should  proTe  a  legal  title  in  the  de- 
fendants to  the  omnibus;  prima  facie  eTidcnce  of  title,  such  as  public  reputation, 
will  be  sufficient,  and  for  this  purpose,  a  witness  may  be  asked  whether  the  defen- 
dants were  not  generally  reputed  to  be  its  owners.  It  will  be  for  the  latter  to  show 
that  they  were  not. 

A  party  wiU  be  responsibie  for  damage  oeeasioned  by  negligeiiee  or  want  of  skill  in 
,  a  driver,  or  by  the  vicioos  temper  of  bis  horses,  where  the  latter  belonged  to  him» 
or  the  former  was  in  his  employment 

The  responsibility  of  a  master  or  employer  for  the  acts  of  his  agents  or  servants,  is 
not  limited  to  cases  where  he  is  present  and  did  not  attempt  to  prevent  the  act 
.  oomplained  of. 

.  A^PBAL  by  the  defendants  from  a  judgment  of  the  District 
Court  of  the  first  district,  Buchanan^  J. 

Jlo$eHu8t  for  the  plaintiff*. 

T.  Sliddl^  for  the  appellees,  contended :  L  That  there  was  aa 
proof  that  the  defendants  were  owners  of  the  omnibus,  or  em- 
ployers of  the  driver.  II.  That  responsibility  only  attaches  where 
the  employer  might  have  prevented  the  damage  and  did  not  do  so. 
Sirtnpbridge  v,  7%rner,  ^c,t  8  La.,  587.    III.  That  an  employer 
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is  neyer  liable  for  a  wanton  and  malieiotts  act  of  his  agent.     Chdl- 
lardei  r.  DerHane»t  18  La.,  490. 

Oablakd,  J.  Thisaction  is  brought  to  recover  t860  as  damages, 
caused  by  the  dritrer  of  an  omnibus,  alleged  to  be  the  property  of 
the  defendants,  negligently  running  it  against  a  carriage  belonging 
to  the  plaintiff,  which  was  standing  as  close  to  the  side-walk  as  it 
could  be  placed,  in  one  of  the  roost  public  streets  of  the  city  of 
New  Orleans ;  whereby  the  carriage  was  broken  to  pieces,  and 
nearly  or  entirely  destroyed,  and  rendered  useless. 

The  eTideace  satisfies  us  that  it  was  an  act  of  gross  negligence  ; 
the  jury  gave  $800  damages ;  and  we  should  not  hesitate  to  affirm 
the  judgment  rendered  on  the  verdict,  if  the  evidence  had  made  it 
probable  that  the  omnibus  was  the  property  of  the  defendants.  On 
chat  point  the  testimony  does  not  satisfy  us,  and  we  are  constrained 
to  set  aside  the  verdict  of  the  jury,  and  remand  the  case  for  a  new 
trial.  The  only  evidence  of  property  was  the  testimony  of  one 
witness,  who  says  that  he  *  saw  the  omnibus  going  along  with  tiie 
name  of  Carrollton  written  on  it.'  We  cannot  agree  with  the  jury 
that  this  is  sufficient  or  probable  evidence  of  property  in  the  defen- 
dants. 

On  the  trial,  the  plaintiff  offered  Thomas  Barrett  as  a  witness,  to 
prove  that  the  defendants  were  the  owners  of  the  omnibus  in  ques- 
tion, to  whom  objection  was  made  by  their  counsel,  on  the  ground 
that  he  was  incompetent,  being  a  stockholder  in  the  company,  and 
that  he  could  not  be  interrogated  except  on  facts  and  articles,  which 
objection  was  sustained  by  the  court,  and  the  person  so  offered  as  a 
witness  rejected ;  to  which  opinion  the  plaintiff  took  his  bill  of 
exceptions.  In  this  we  think  the  jadge  erred.  A  corporation  can- 
not offer  its  stockholders  as  witnesses  in  its  own  behalf,  but  a  party 
litigating  with  it  may  offer  them  as  such,  if  lie  chooses  to  rely  upon 
their  statements,  and  they  should  be  received.  They  are  persons 
testifying  against  their  own  interest,  but  do  not  occupy  the  position 
of  actual  defendants,  who  must  be  interrogated  on  faets  and  articles. 
In  a  suit  against  a  cotponuion  all  the  individuals  owning  the  stock 
are  not  cited,  but  only  those  agents  and  officers  whom  the  law  de- 
signates to  manage  its  affairs;  the  stockholders  may  therefore  be 
called  on  as  witnesses,  and  when  once  admitted,  they  may  be  cross- 
examined,  and  give  evidence  in  favor  of  as  well  as  against  their 


180  NEW  ORLEANS, 


Hut  V.  The  New  Orleans  and  CuroUton  Rail  Road  Company. 

interests,  on  those  points  as  to  which  they  are  called  to  testify.  Onr 
opinion  on  this  portion  of  the  hill  of  exceptions  makes  it  unneces- 
sary to  decide  upon  the  other  parts  of  it,  which  relate  to  the  refu- 
sal of  the  judge  to  permit  the  plaintiff  to  amend  his  petition,  and  to 
propound  interrogatories  to  Barrett, 

The  plaintiff  then  asked  A.  E.  Crane,  if  it  was  not  within  his 
knowledge  at  the  time  the  damage  was  done,  that  the  defendants 
were  generally  reputed  and  known  as  the  owners  of  the  omnihns 
in  question,  and  whether  it  was  a  matter  of  puhlic  notoriety.  To 
these  questions  the  defendants  objected,  on  the  ground  that  it  was 
hearsay  testimony.  The  objection  was  sustained,  and  the  plaintiff 
again  excepted.  We  think  the  judge  again  erred  in  rejecting  this 
testimony.  It  was  not  necessary  that  the  plaintiffshould  prove  a  legal 
title  to  the  omnibus  in  the  defendants,  but  only  make  out  n  prima 
faeii  right;  and  it  would  then  rest  with  them  to  satisfy  the  jury  that 
public  reputation  was  wrong,  or  to  show,  what  would  not  be  very 
difficult  in  a  case  of  this  kind,  that  the  omnibus  belonged  to  some 
other  corporation,  company,  or  individual. 

At  the  time  of  the  trial,  the  defendants  requested  the  judge  to 
charge  the  jury,  that  it  should  be  made  appear  that  the  person 
driving  the  omnibus  was  in  the  employment  of  the  defendants,  and 
that  they  were  not  responsible  for  the  acts  of  a  driver  employed  by 
a  lessee.  This  the  judge  refused,  and  under  the  pleadings  and 
evidence  before  us,  we  think  he  did  not  err.  The  answer  is  a  ge- 
neral denial,  and  it  is  net  pretended  that  the  omnibus  had  been 
leased  or  hired  to  any  one.  If  the  case  stated  had  been  before  the 
court,  the  reftisal  of  the  judge  to  charge  the  jury  as  desired,  might 
have  been  erroneous;  but  as  it  stands  upon  the  record  he  was  cor- 
rect. 

The  defendants  further  asked  the  judge  to  charge  the  jury,  that  a 
principal  is  not  answerable  for  the  wanton  and  malicious  acts  of  his 
agent,  which  he  refused  to  do.  How  fair  we  might  be  disposed  to 
assent  to  this  as  a  general  proposition,  it  is  not  neoessary  now  to 
decide ;  but  upon  the  case  before  us,  the  judge  was  not  in  enor. 
There  is  no  allegation  in  the  petition  that  the  act  was  wanton  and 
malicious,  nor  is  any  attempt  made^^to  prove  it ;  but  that  the  da- 
mage was  caused  by  the  negligence,  or  want  of  skill  in  the  driver, 
or  the  vicious  temper  of  the  horses,  for  which  tl|e  defendants  are 
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responsible,  if  the  hones  belonged  to  them  or  the  drirer  was  in 
their  service.  The  counsel  for  the  defendants  has  seized  upon  a 
single  expression  in  the  opinion  of  the  court  in  the  case  of  GaiUaf" 
iiet  r,  Demariett  18  La.,  490,  to  sustain  his  position,  without  endea- 
voring to  distinguish  the  facts  and  outlines  of  the  case  from  the  one 
before  us. 

The  defendants  also  asked  the  judge  to  charge  the  jury,  *  that 
jesponsibility  only  attaches,  when  the  master  or  employer  might 
bare  prevented  the  act  which  caused  the  damage,  and  have  not 
done  it.'  This  the  judge  refused,  and  we  do  not  think  that  he 
erred.  The  counsel  has  asked  that  a  part  of  the  article  t299  of 
the  Code  be  declared  to  be  law,  without  taking  into  consideration 
the  sense  and  meaning  of  the  whole  of  it*  If  the  law  were  such 
as  is  alleged,  a  master  or  employer  could  never  be  made  responsible 
for  the  acts  of  his  agents  or  servants,  unless  he  were  present  and 
did  not  endeavor  to  prevent  the  act  which  caused  the  damage. 

In  conclusion,  we  cannot  forbear  repeating,  that  if  the  evidence 
of  ownership  of  the  omnibus  by  the  defendants  were  rendered 
probable,  we  should  certainly  affirm  the  judgment,  as  it  is  necessary 
to  let  the  owners  and  drivers  of  publio  and  private  carriages,  and 
other  Tehicles  knew  that  they  cannot  with  impunity  violate  the  law, 
and  endanger  the  lives  and  property  of  the  people  quietly  passing 
along  the  public  streets  and  highways.  If  the  municipal  authorities 
will  not  use  the  preventive  means  under  their  control,  the  citizen  will 
hereafter  know  that  the  courts  of  the  state  are  open  for  redress  in 
casen  of  actual  damage,  and  that  those  who  administer  the  law  are 
sensible  that  a  serious  evil  must  be  repressed,  and  are  ready  to  use 
the  power  vested  in  them  to  effect  it. 

The  judgment  of  the  district  court  is  therefore  reversed,  the  ver- 
diet  of  the  jury  set  aside,  and  the  case  remanded  for  a  new  trial, 
with  instructions  to  the'  judge  to  admit  the  testimony  of  Thomas 
Barrett  ani  A.  E.  Crane,  and  not  to  give  the  charge  to  the  jury 
asked  by  the  defendants,  and  heretofore  refused,  and  in  other  re- 
spects to  proceed  according  to  law ;  the  plaintiff  paying  the  costs 
of  this  appeal. 


l^  N£W  ORLEANS, 


Baird  and  others^  Heirt»  v.  LiTingstoii. 


Celeste  Bairp,  and  others,  Heirs,  r.  Edward  LnnirtJSTON. 

The  aeceptance  by  a  creditor  of  an  order  from  his  debtor  on  a  third  person,  the 
proceeds  to  bo' applied  towards  the  payment  of  his  claim,  when  such  order  was 
not  intended  to  operate  a  novation  bj  substituting^  a  new  debtor,  will  not  dis-^ 
charge  the  original  debtor. 

Where  a  creditor,  with  a  view  to  apply  the  proceeds  to  the  settlement  of  his  debt, 
receiTes  from  his  debtor  the  conditional  acceptance  of  a  third  person  who  pro- 
mises to  pay  on  the  reooreiy  of  a  certain  amount  from  a  fourth:  heldy  that  tlie 
creditor  having  no  direct  action  against  such  fourth  person,  has  no  other  means 
of  establishing  his  insolrency  than  by  prosecuting  the  acceptor;  that  until  such 
insolvency  is  established,  his  right  of  action  against  the  original  debtor  is  sus- 
pended, and  that  prescription  will  run  in  favor  of  the  latter  only  from  the  period 
of  the  proof  of  such  insolvency,  and  that  the  preseription  of  five  years  under  art 
S505  of  the  Civil  Code;  will  not  apply  to  such  a  < 


Appeal  by  the  defendant  from  a  judgment  of  the  Commercial 
Court  of  New  Orleans,  Watts^  J.  The  plaintiff  sue  aa  the 
widow,  and  minor  heirs  of  Charles  Baird,  deceased.  They  allege 
that  the  defendant  is  indebted  to  the  latter  in  the  sum  of  fourteen 
hundred  dollars,  for  services  as  an  overseer,  rendered  in  the  year 

1819.  The  defendant  having  sold  certain  property  to  Edward  E. 
Parker,  took  from  him  a  transfer  of  a  debt  due  from  one  Parkins, 
for  four  thousand  and  fifty  dollars,  payable  on  the  1st  of  March, 

1820.  To  settle  the  claim  of  Baird,  and  at  the  same  time  a  debt 
which  he  owed  to  Samuel  Elkins,  the  defendant,  on  receiving  oae 
thousand  dollars  from  the  latter,  and  with  the  consent  of  Baird,  on 
the  18th  February,  1819,  transferred  the  debt  of  Parkins  to  Elkins, 
who  being  authorized  to  pay  himself  out  of  the  first  proceeds  of 
Parkins'  debt,  accepted  a  bill  drawn  by  Liviogston  in  favor  of 
one  Reynolds,  the  agent  of  Baird,  on  him  for  fourteen  hundred 
dollars,  the  amount  of  Livingston's  debt  to  the  latter,  payable  when 
the  whole  amount  of  Parkins'  note  should  be  collected.  On  the 
first  of  August,  1820,  Elkins  retransferred  Parkins'  debt  to  Parker, 
who,  among  other  things,  bound  himself  to  pay  the  acceptance  of 
Elkins  in  favor  of  Reynolds  as  agent  for  Baird,  whenever  the 
whole  amount  of  Parkins'  note  should  be  collected,  'putting  himself 
and  his  heirs  in  the  place  of  the  said  Samuel  Elkins  in  every  thing 
respecting  said  acceptance.'    Parker  obtained  a  judgment  against 
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Parkins,  and  collected  under  execntion  little  more  than  half  the 
debt,  the  latter  being  insolvent. 

The  plaintiffs  fust  sued  Parker ;  and  in  affirming  the  judgment 
of  the  court  below  in  favor  of  the  defendant,  this  court  declared, 
'that  the  only  obligation  which  Elkins  had  assumed  in  regard  to 
Baird,  was  that  which  resulted  from  his  acceptance  of  Livingston's 
draft,  which  was  conditional ;  that  the  condition,  the  accomplish- 
ment of  which  was  necessary  to  render  the  obligation  of  the 
acceptor  absolute,  had  not  happened,  and  probably  nerer  would, 
as  but  little  more  than  half  the  amount  of  the  debt  from  Parkins 
had  been  collected,  and  he  was  shown  to  hare  died  insolvent.' 
That  if  Elkins  had  continued  to  be  the  holder  of  the  claim  against 
Parkins,  and  had  pursued  him  for  its  recovery  with  the  same  dili- 
gence which  Parker  exercised,  the  plaintiffs  would  have  had  ao 
legal  claim  against  him,  on  his  acceptance  in  favor  of  their  an- 
cestor, for  that  was  conditional,  and  has  never  become  absolute. 
That  Parker  being  placed  by  th^  contract  of  retransfer  precisely  in 
the  situation  in  which  the  transferrer  would  have  been  without  this 
retrocession,  it  follows  as  a  corollary  that  he  is  not  bound  to  pay 
the  sum  promised  by  the  acceptor  of  the  bill,  as  that  promise  was 
contingent,  and  the  contingency  necessary  to  render  it  absolute  has 
not  happened.'  Matthews,  J.  in  BaircTs  Heirs  v.  Parker^  4  La. 
963.  The  present  action  was  commenced  to  recover  from  Living- 
ston, the  original  debt,  with  interest  from  the  first  of  March,  1820. 
There  was  a  judgment  in  the  lower  court  against  Louise  Living- 
ston, the  widow,  and  sole  executrix  and  universal  legatee  of  the 
defendant,  who  had  been  made  a  party  to  the  suit  on  the  death  of 
the  latter,  for  the  original  debt  of  fourteen  hundred  dollars,  with 
interest  from  the  3d  of  August,  1832,  the  day  of  judicial  demand. 
The  defendant  appealed. 

/otitn,  for  the  plaintifi,  urged  the  affirmance  of  the  judgment, 
with  an  amendment  allowing  interest  from  Ist  March,  1820,  con- 
tending that  the  defendant  had  transferred  a  portion  of  the  claim 
against  Parkins  to  Charles  Baird  whom  the  plaintiffs  represent, 
in  satisfaction  of  the  debt  now  sued  for ;  that  the  claim  against 
Parkins  was  secured  by  mortgage,  having  been  contracted  for  the 
price  of  certain  slaves,  and  that  it  bore  interest;  that  Livingston 
had  engaged  to  pay  interest  for  the  delay  in  the  final  satisfaction 
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of  the  debt*  and  that  if  the  plaintifTs  could  not  obtain  payment  out 
of  the  claim  against  Parkins,  without  any  fault  of  their's,  and 
from  circumstances  beyond  their  control,  they  were  entitled  to 
recover  it  from  Livingston.  He  maintained  that  the  prescription 
of  five  years  was  inapplicable,  the  draft  not  being  negotiable,  but 
payable  on  a  contingency  out  of  a  particular  fund.  Chitty  on  Bills 
41 — 3.  Chandler  v.  Witherspoon^  4  La.  67 ;  and  that  the  ptea-* 
cription  of  ten  years  would  not  apply ;  that  two  of  the  plaintiffs 
were  still  minors,  &c. 

R.  Huntt  for  the  appellants.  There  is  no  evidence  iii  support 
of  the  allegations  of  the  petition.  The  debt  is  barred  by  the  pres- 
cription of  three,  of  five,  and  of  ten  years. 

BvLLARD,  J.  The  history  of  the  present  controversy  may  be 
learned  by  referring  to  the  case  of  the  same  plaintiffs,  against 
Parker,  (4  La.,)  in  which  they  sought  to  recover  of  Parker,  the 
assignee  of  Elkins,  upon  the  ordet  given  by  Livingston  to  the 
agent  of  Baird,  their  ancestor.  Having  failed  in  that  action,  they 
instituted  the  present  suit  against  Livingston,  relying  upon  the 
order  given  by  him,  or  delegation  of  a  part  of  the  debt  due  by 
Parkins,  as  evidence  of  an  existing  debt  still  due  to  them. 

The  order  itself  is  not  produced,  but  we  think  was  sufficiently 
accounted  for.  It  seems  to  us  clear  from  the  evidence,  that  it 
never  was  intended  as  a  substitution  of  a  new  debtor,  so  as  to 
operate  a  novation.  It  was  rather  a  conditional  appropriation  of  a 
particular  fund  belonging  to  the  drawer.  The  case  therefore, 
upon  the  merits,  presents  two  questions  t  1st,  whether  Baird  or  his 
agent  did  any  thing,  or  neglected  to  do  any  thing  by  which  Living- 
ston was  discharged,  or  put  in  duriori  cdsu;  and  secondly* 
whether  the  ptesent  action  is  barred  by  prescription.' 

I. 'The  order  was  accepted  according  to  its  tenor,  but  the  amount 
never  was  received  by  the  acceptor,  in  consequence  of  the  insol- 
vency of  Parkins,  the  debtor.  The  precise  period  at  which  Par-^ 
kins  became  insolvent  is  not  shown,  but  it  appears  to  us  clear 'tbttt' 
Livingston  lost  nothing  in  consequence  of  any  negligence  of  the- 
holder  of  his  order.  The  fond  out  of  which  it  was  to  be* paid  be«'. 
came  unavailable  without  the  fault  of  Baird,  and  it  wonld  have.' 
been  equally  the  loss  of  Livingston,  if  the  order -had  never  been* 
given.  ..'*'.' 
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II.  The  prescription  of  fire  years  uoder  the  article  8605,  of  the 
Cir.  Code,  does  not  in  our  opinion,  apply  to  the  present  case. 
The  order  was  not  an  absolute  one  for  the  payment  of  money,  but 
was  drawn  conditionally  upon  a  particular  fund.  As  it  relates  to  the 
prescription  of  ten  years,  it  is  to  be  remarked,  that  it  could  only 
begin  to  run  from  the  time  the  bearer  failed  to  recover  the 
amount,  in  consequence  of  the  insolvency  of  Parkins.  Baird  had 
no  direct  action  against  Parkins,  and  consequently  was  without 
any  other  means  of  establishing  his  insolvency  than  by  prosecuting 
the  acceptor.  It  is  not  therefore  shown,  that  ten  years  had  elapsed, 
within  which  Baird  had  a  right  of  action  against  Livingston,  without 
prosecuting  it ;  for  until  the  failure  to  obtain  payment  out  of  the 
fluid  was  shown,  his  action  was  suspended. 

Bat  the  counsel  for  the  appellant  contends  that  the  record  does 
not  contain  sufficient  evidence  of  the  facts  assumed  by  the  plain- 
tifis ;  that  the  record  in  the  case  of  Baird  v.  Parker,  was  not  in 
fact  given  in  evidence,  though  it  was  agreed  it  might  be«  subject 
to  all  legal  exceptions  \  and  that  the  defendant  had  no  opportunity 
to  point  out  and  insist  upon  any  such  exceptions.  We  fibd  in  the 
record  the  expression  that  the  record  in  that  case  is  admitted^ 
thereby  making  it  a  part  of  the  written  evidence*  The  party  might 
have  insisted  upon  its  production  on  the  trial,  but  not  having  done 
so,  we  see  no  objection  to  the  judge's  becoming  acquainted  with 
its  contents  as  a  part  of  the  evidence  upon  which  he  was  to  decidev 
without  insisting  ex  arbitrio  upon  the  production  of  a  copy  or  of 
che  original,  by  inspecting  it  in  an  adjoining  room. 

It  remains  to  inquire  whether  the  judgment  ought  to  be  re- 
formed according  to  the  prayer  of  the  appellees,,  so  as  to  allow 
interest  from  the  time  the  debt  of  Parkins  fell  due,  it  being  for  the 
-price  oF  slaves.  The  argument  is,  that  the  order  was  evidence  of 
1^'transfeT'to  Baird  of  a  part  of  a  debt  which  bore  interest,  and  (hat 
<eonseqttently  the  holder  is  entitled  to  recover  that  inteiest  ftom 
'Ijivingston.  This  argument  would  carry  the  plafantiffs  too  far;  for 
if  th^re  was  a  transfer  of  a  part  of  the  debt  in  any  legal  sense  sf 
^6b'^orfl,  then  Livingston  would  not  be  held  to  warrant  the  sol- 
vency of  the  debtor.  But  we  regard  the  contract  between  the 
parties'  as  lessjm  assignment  of  a  part  of  the  debt,  than  a  contin- 
f^enc  order  to  pay  cfst  of  a  particular  fund  Wheti  received.  Thtft 
vox..  I.  584 
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fund,  if  received,  would  have  consisted  of  the  principal  of  Parkins' 
debt,  with  the  interest  which  may  have  accrued,  but  Baird  would 
have  been  authorized  to  receive  only  $1,400.  We  think  the  court 
did  iK)t  err  in  allowing  interest  only  from  judicial  demand. 

Judgment  affirmed* 


John  H.  Graham  v.  John  Swatnb. 

One  who  retains  moaej,  deposited  in  his  hands  as  sheriff*,  after  he  has  ceased  to  aeC 
as  such,  will  continue  subject  to  the  summary  process  provided  by  law  for  the  be- 
nefit of  suitors  where  such  officers  are  concerned.  By  retaining  themonej,  which 
he  might  have  depomted  in  oourt,  he  keeps  up  his  official  relation  with  that  tri- 
bunal. 

Where  in  a  suit  by  attachment,  an  interrenor  establishes  his  claim  to  the  property 
seited,  the  costs  must  be  borne  by  the  part^  cast.  But  where,  in  snch  a  case,  hj  an 
agreement  between  the  parties,  including  the  interrenor,  the  property,  being  of  a 
perishable  nature,  is  sold,  and  the  proceeds  deposited  to  await  the  decision,  the 
sheriff*  will  be  entitled  to  retain  out  of  the  proceeds,  the  expenses  of  the  sale,  and 
•f  the  safe  keeping  of  the  property  from  the  date  of  such  agreement  The  agree- 
ment was  for  the  benefit  of  all ;  and  the  sheriff'  was  their  agent  to  cany  it  iB(» 
tfi««t    The  interrenor  must  look  to  the  plaintiff*  for  reimbursement. 

Jacquits  Chakbonnet  is  appellant  from  a  judgment  of  the  Dis- 
trict Court  of  the  first  district,  Buchanan,  J.,  ordering  him  to  pay 
over  certain  mone3rs  collected  by  him  as  former  sheriff  of  the 
court.  The  judgment  was  rendered  on  a  rule  io  show  cause, 
taken  on  Charbonnet  by  Joshua  Swayne,  who  had  intervened  and 
established  his  claim  to  the  property  in  contest ;  and  the  former 
appealed. 

F.  B.  Conrad,  for  the  appellant.  The  court  erred  :  1.  In  ovet- 
ruling  the  exception  of  Charbonnet  to  the  mode  of  proceeding  by 
rule.  The  latter  having  ceased  to  be  sheriff,  could  no  longer  be 
considered  an  officer  of  the  court.  The  remedy  of  the  intervenor 
was  by  an  action  in  the  ordinary  form.  2.  In  not  allowing  the 
appellant  all  his  expenses  subsequent  to  the  agreement  for  the 
sale. 

Peyton,  for  the  intervenor.  One  who  retains  money  received  by 
him  while  sheriff,  will  continue  amenaUe  to  the  summary  process 
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of  the  court.  The  interrenor  is  entitled  to  the  full  amount  for 
which  his  property  sold ;  the  officers  must  look  to  the  plaintiff  for 
their  costs. 

MoRPHT,  J.  On  the  2d  of  December,  1834,  the  plaintiff  sued 
oat  a  writ  of  attachment  against  the  defendant,  anon-resident,  which 
was  leTied  on  two  flat  boats,  then  lying  in  the  parish  of  Jefferson,  in 
front  of  the  city  of  Lafayette,  loaded  with  clap  boards,  lumber,  and 
scantling ;  two  days  after,  Joshua  Swayne  intervened,  claiming  the 
property  attached  as  his,  and  damages  for  the  wrongful  seizure  of 
it.  On  the  tenth  of  the  same  month,  the  plaintiff,  the  intervener, 
and  the  attorney  appointed  to  represent  the  absent  defendant,  en- 
tered into  a  written  agreement,  which  sets  forth  that  by  reason  of 
the  perishable  nature  and  exposed  situation  of  the  property  attach- 
ed, and  of  the  expenses  attending  the  custody  of  the  same,  the  said 
parties  agree  and  consent  that  the  cargoes  of  these  flat  boats  be 
landed  by  the  sheriff  of  Jefferson,  divided  into  lots  conveniently 
formed  to  favor  an  advantageous  sale,  and  sold  by  him,  after  the 
osaal  advertisements  in  the  parish  of  Jefierson,  and  in  two  of  the 
newspapers  of  New  Orleans,  for  cash ;  and  that  the  proceeds  re- 
Buin  deposited  in  the  hands  of  the  said  sheriff,  to  await  the  decision 
of  the  suit.  Under  this  agreement,  and  an  order  of  court  obtained 
npn  it,  the  property  attached  was  sold,  and  brought  the  sum  of 
%14.  After  a  long  coarse  of  TitigatioB,  the  contest  in  relation  to 
the  ownership  of  these  boats,  having  been  decided  in  favor  of  the, 
intenrenor,  in  February,  1839,  he  took  a  rule  on  Jacques  Charbon- 
net,  formerly  the  sheriff  of  the  parish  of  Jefferson,  to  show  cause 
why  he  should  not  pay  over  to  him  the  proceeds  of  the  sale  made  , 
under  the  order  of  court,  as  above  stated.  To  this  rule  J.  Char- 
bonnet  excepted,  on  the  ground  that  having  ceased  to  hold  the  office 
of  sheriff  for  about  three  years,  he  was  not  amenable  to  the  court 
below  in  this  summary  way,  but  should  have  been'  cited  as  in  an 
ordinary  suit ;  and  for  further  answer  he  averred,  that  with  the  con- 
sent and  at  the  instance  of  the  intervener,  he  had  become  responsi- 
ble for  and  paid  a  large  sum  of  money,  which  he  had  a  right  to 
retain,  and  that  he  has  always  been  ready  and  willing  to  pay  the 
balance  over  to  him.  The  judge  a  quo  made  the  rule  absolute  for 
$171  72,  the  balance  remaining  after  deducting  from  the^proceeds 
of  the  property  sold,  9237  paid  by  the  sheriff  on  execution,  to  the 
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bands  of  the  boats  for  their  wages,  and  $125  28,  for  the  commis- 
sion, advertising  and  other  expenses,  occas'oned  by  the  sale. 

Both  parties  complain  of  this  decree,  the  former  sheriff  contends 
that  his  exception  to  the  manner  in  which  he  was  brought  into 
court  was  erroneously  overruled*  and  that  the  judge  improperly 
disallowed  a  charge  of  $7b$  which  he  expended  for  the  safe  keep- 
ing of  the  boats  and  their  cargoes  up  to  the  day  of  the  sale.  The 
appellee,  on  the  other  hand,  prays  that  the  judgment  be  amended 
so  as  to  allow  him  the  $514,  the  amount  of  the  sale,  free  from  any 
costs  or  charges,  all  which,  he  urges,  should  be  bofne  by  the  plain- 
tiff, who  was  cast  in  the  suit. 

The  judge,  in  our  opinion,  correctly  overruled  the  exception  in- 
sisted upon  by  the  appellant.  For  any  moneys  remaining  in  his 
hands,  in  his  late  official  capacity,  he  continued  to  be  subject  to  the 
summary  process,  provided  by  law  for  the  benefit  of  suitors  in  such 
cases,  although  he  had  ceased  for  some  time  to  hold  his  office.  By 
retaining  this  money,  which  he  might  have  deposited  in  court  when 
he  resigned,  he  kept  up  his  official  relation  to  the  court  which  ren- 
dered the  judgment.  He  continued  to  act  as  sheriff,  quoad  hod 
and  had  no  right  to  complain  of  a  mode  of  pursuit,  to  which  he  has 
voluntarily  subjected  himself. 

As  to  the  costs  and  charges,  detailed  in  the  late  sheriflTs  State- 
ment returned  into  court,  all  the  items  in  it  are  admitted  to  be  cor- 
rect, but  the  intervener  urges  that  as  he  succeeded  in  proving  his 
ownership  of  the  property  attached,  he  is  entitled  to  receive  its 
-  entire  proceeds,  and  that  the  late  sheriff  must  look  to  the  plaintiff 
for  the  payment  of  his  costs,  which  in  all  cases,  under  the  Code  of 
Practice,  must  be  borne  by  the  party  cast.  This,  we  belieVe  to  be 
true,  in  relation  to  the  general  costs  in  the  suit,  which  have  not 
been  deducted  by  the  judge  from  the  proceeds  decreed  to  be  paid 
over  to  the  intervener ;  but  as  regards  the  expenses  and  charges 
incidental  to  the  sale  of  the  flat  boats  and  their  cargoes,  and  in- 
curred subsequently  to,  and  under  the  agreement,  by  virtue  of 
which  the  court  ordered  them  to  be  sold,  it  appears  to  as,  that  the 
pheriff  is  entitled  to  retain  their  amount  out  of  the  funds  in  his 
hands,  and  that  the  intervener  must  himself  look  to  the  plaintiff  for 
their  reimbursement  to  him.  The  sale  thus  made  by  consent,  wo 
for  the  mutual  benefit  of  the  pitrtids,  and  the  sheriff  was  their  e^etet 
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to  cany  it  into  effect.  The  judge  below,  having  apparently  adopt- 
ed this  distinctiOD,  which  we  believe  to  be  a  correct  one,  it  is  not 
easy  to  perceive  why  he  disallowed  th6  expense  incurred  for  the 
safe  keeping  of  the  property  from  the  date  of  the  agreement  up  to 
the  day  of  ihe  sale.  This  disbursement  was  a  necessary  one,  as 
the  thing  in  dispute  consisted  of  articles  which  could  easily  have 
been  carried  away,  if  not  properly  taken  care  of;  it  is  one, 
moreover,  sanettoned  by  law,  niul  being  for  the  preservation 
of  the  property,  must  be  paid  out  of  its  proceeds.  Code  of  Pr., 
arts.  28S,  <l&9,  661.  Civ.  Code,  art.  8191.  This  item,  which 
for  the  time  above  specified,  would  amount  to  655,  should  have 
been  allowed. 

It  is  therefore  ordered  that  the  judgment  of  the  dmtrict  court  be 
so  amended  as  to  make  the  rule  absolute  only  for  the  sum  of  one 
hnndred  and  sixteen  dollars  and  seventy-two  cents,  which  the  late 
sheriff  of  ihe  parish  of  Jeffers<m,  Jacques  Charbonnet,  is  hereby 
decreed  lo  pay  the  intervenor,  with  costs  below;  those  of  this  ap- 
fieol  te  be  borne  by  i;he  ap|>ellee. 


H9SSM 


Gabriel  Lomel  t;.  William  d.  Chappell. 

Appeal  by  the  defendant  from  a  judgment  of  the  Parish  Court 
of  New  Orleans,  Maurian^  J. 

BuMcail  and  Raselkta,  for  the  plaintiff. 

Maybin^  for  the  appellant. 

BuLLASD,  J.  This  case  turns  upon  mere  questions  of  fact,  which 
we  are  satisfied  were  correctly  solved  in  the  court  below.  The  ap- 
pellee has  waived  his  claim  for  damages. 

Judgment  Affirmed, 
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Daniel  P.  Marr  and  others  v.  William  Barnes. 

The  proprietors  of  a  cotton  yard  and  press^  will  be  responsible  for  cotton  deposited 

with  them,  and  not  accounted  for. 
A  motion  requiring  plaiutiflf  to  state  more  clearly  his  cause  of  action,  is  too  late 

after  an  answer  to  the  merits. 

The  defendant  is  appellant  from  a  judgment  of  the  Commercial 
Court  of  New  Orleans,  Watts^  J.,  in  favor  of  the  plaintiffs,  com- 
mercial partners  in  New  Orleans,  trading  under  the  firm  of  Marr, 
Brown  &  Co. 

Elmore  and  King,  for  the  plaintiffs. 

Collins,  for  the  appellant. 

Garland,  J.  This  suit  is  instituted  to  recover  the  value  of  a 
quantity  of  cotton  in  hales,  which  the  plaintiffs  stored  in  the  ware- 
house of  defendant,  and  which  was  never  returned  or  accounted  for, 
at  the  rate  of  $64  33  per  hale.  In  the  petition  and  account  annexed, 
nineteen  hales  are  alleged  to  have  heen  lost ;  hut  an  examination 
of  the  testimony  shows  that  although  twenty  two  hales  were  for  a 
time  in  controversy,  that  in  fact,  hut  thirteen  were  lost,  and  for  the 
value  of  them  the  plaintiffs  have  judgment. 

The  counsel  for  the  plaintiffs  have  urged  us  to  amend  the  judg- 
ment, alleging  that  the  judge  of  the  Commercial  Court  had  made 
an  error  in  calculation  against  them ;  hut  an  examination  of  the 
record  shows,  that  the  judge  detected  the  error  hefore  he  signed 
the  judgment,  and  corrected  it.  The  counsel  has  prohahly  heen 
led  into  the  mistake  hy  not  observing  the  discrepancy  between  the 
sums  stated  in  the  reasons  of  the  judge  and  in  the  judgment  itself, 
which  was  signed  some  days  after  the  reasons  were  read  in  court. 

The  defendant,  in  his  points,  says  that  there  is  error  apparent 
on  the  face  of  the  record,  the  court  below  having  overruled  a 
motion  made  by  his  counsel,  requiring  the  plaintiffs  to  set  forth 
more  particularly  the  cause  of  action.  We  do  not  think  the  judge 
erred.  The  petition,  with  the  account  annexed,  seems  to  state  the 
cause  of  action  clearly  enough  to  be  understood  by  an  ordinary 
mind;  but  if  not,  we  think  the  motion  came  too  late,  it  being  after 
an  answer  to  the  merits  was  filed. 

Judgment  tiffirmed. 
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Ou^ANDO  Saltmarsh  and  another  v.  George  W.  Avert. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Martin,  J.  The  petition  states  that  the  defendant  and  one 
Beeside*  having  been  successful  bidders  for  two  contracts  for  the 
conveyance  of  the  mail,  the  defendant  purchased  the  right  of  Ree- 
side  therein,  and,  in  consideration  of  the  sum  of  six  hundred  and 
fifty  dollars  received  from  the  plaintififs,  agreed  to  transfer  the  said 
contracts  to  them,  who  undertook  to  transport  the  mail  according 
to  these  contracts,  from  and  after  the  1st  of  January,  1835 ;  and 
that  the  defendants  further  agreed  to  make  such  assignments,  and 
to  do  whatever  might  be  necessary  to  enable  the  plaintiffs  to 
receive  from  the  post  office  department  such  sums  as  might  become 
due  upon  the  contracts ;  and  that  accordingly,  the  plaintiffs,  at  the 
defendant's  instance,  carried  the  mail  under  these  contracts  from 
the  day  aforesaid  until  the  1st  of  December,  1837 ;  for  which  they 
were  entitled  to  receive  eight  thousand  eight  hundred  and  sixteen 
dollars,  of  which  eighteen  hundred  and  eighty  four  dollars  have 
been  paid  to  them,  leaving  a  balance  of  six  thousand  nine  hundred 
and  thirty  two  dollars  and  sixty  seven  cents  yet  due  to  them.  They 
further  allege  that  the  defendant  has  utterly  neglected  to  make  the 
aforesaid  assignments,  or  take  any  of  the  steps  necessary  to  enable 
them  to  receive  the  said  sum  from  the  post  office  department. 
Wherefore  they  pray  judgment  for  the  said  sum,  and  for  general 
relief. 

The  answer  admits  the  adjudication  of  the  two  contracts  to  the 
defendant  and  Reeside,  the  purchase  of  Reeside's  share  by  the 
defendant,  the  latter's  agreement  to  assign  the  two  contracts  to  the 
plaintiffs  for  the  consideration  expressed  in  the  petition,  and  their 
agreement  to  receive  the  same  from  the  1st  January,  1835,  and  to 
transport  the  mail  from  that  date.  It  avers  the  assignment  of  the 
contracts  to  the  plaintiffs,  who  accordingly  undertook  to  carry  the 
mail,  and  received  the  sum  stated,  in  the  petition.  All  the  other 
allegations  were  denied.  There  was  a  verdict  and  judgment  for 
the  defendant,  and  the  plaintiffs  appealed,  after  an  unsuccesful 
attempt  to  obtain  a  new  trial. 

Two  bills  of  exception,  which  were  taken  in  the  court  below  on 
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the  part  of  the  plaintiffs,  have  been  formally  abandoned  in  this 
court.  A  close  examinatron  of  the  testimony  has  impressed  us 
with  the  conclusion,  that  the  new  trial  ought  to  have  been  granted. 
The  assignment  of  the  two  contracts  is  not,  in  our  opinion,  suffi- 
ciently established  by  the  evidence. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new  trial ;  the  defentlant 
and  appellee  paying  the  costs  of  the  appeal. 

Lockett  and  Micou^  for  the  appellants. 

£u8ti8  and  Robinson^  for  the  defendant. 


Jims  CfiAstSB  Masok  V,  Thc  Louisiana  Stats  Masimx  and 
Firs  InsuRANCS  Company. 

In  an  action  on  a  polio^r  of  iasuranee,  an  allegation  in  tbe  petition  Cbat  the  delendanta 
were  legally  pat  in  de&ult  will  be  sufficient,  without  expressly  alleging  a  eom- 
plianoe  in  detail  widi  tlie  provisions  of  tlie  policy,  where  sucli  ooinpliaucc  is  proved 
on  the  trial. 

A  new  trial  should  never  be  granted,  where  the  ends  of  justice  have  been  attained. 

The  verdict  of  a  jury  will  not  be  disturbed,  where  it  does  not  appear  that  the  judge, 
from  whom  a  new  trial  was  asked,  erred  in  refusing  it 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattB  J. 

BaaeliuSj  for  the  plaintiflT. 

C.  M.  Conradf  for  the  defendants. 

Martin,  J.*  .The  defendants  are  appellants  from  a  judgment 
by  which  the  plaintiff  has  recovered  the  value  of  goods  insured  in 
their  office,  and  destroyed  by  fire.  The  answer  admits  the  insu- 
rance, and  that  a  portion  of  the  goods  insured  was  destroyed  by 
fire.  It  denies  all  other  allegations  in  the  petition,  and  especially 
that  the  damage  amounted  to  the  sum  claimed ;  it  avers  that  the 
plaintiff  has  exaggerated  his  loss,  with'a  view  to  defraud  the  defen- 

•  Mor^hif,  J.,  being  interested,  did  not  sit  on  the  trial  of  this  eaife. 
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danU>  and  under  a  clause  of  the  policy  has  forfeited  his  claim. 
The  plaintiflT  had  a  verdict,  which*the  defendants  attempted  to  [set 
aside,  on  the  ground  that  it  was  contrary  to  law  and  evidence ;  and 
(hat  the  plaintiff  offered  no  proof  of  compliance  with  the  several  con- 
ditions of  the  policy,  particularly  of  the  preliminary  proofs  of  loss. 
The  new  trial  was  refased.  Our  attention  is  arrested  hy  a  bill  of 
exceptions  to  the  opinion  of  the  first  judge,  sustaining  the  defen- 
dant's opposition  to  the  production  to  a  witness  of  a  statement  of 
the  loss  made  by  the  plaintiff,  who  had  called  this  witness.  As  the 
bill  of  exceptions  was  taken  by  the  appellee,who  has  obtained  a  judg- 
ment of  which  he  does  not  seek  the  amendment,  it  is  useless  to  ex- 
amine whether  the  judge  erred,  as  the  error,  if  there  be  any, 
wrought  no  injury  to  the  plaintiff. 

The  appellants*  counsel  has  tirged  that  the  judge  erred  in  over- 
ruling his  objection  to  the  verdict,  on  the  ground  that  no  proof  of 
compliance  with  the  several  conditions  of  the  policy  was  offered, 
and  particularly  of  the  preliminary  proofs  of  loss.  By  a  clause  in 
the  policy,  article  7,  it  is  provided,  that '  all  persons  assured  by  this 
company,  sostaioing  any  loss  or  damage  by  fife>  are  forthwith  to 
give  notice  to  this  company,  and,  as  soon  as  possible  after,  to  de- 
liver in  as  particnlar  an  account  of  their  loM  or  damage,  signed 
witli  their  own  hands^  as  the  nature  of  the  case  will  admit  of,  and 
make  proof  of  the  same  by  their  oath  or  affirmation,  and  by  their 
books  of  account,  or  other  proper  vouchers^  as  shall  be  reasonably 
required  ;  and  shall  procure  a  certificate  under  the  hands  of  a  ma- 
gistrate, or  sworn  notary  of  the  city  or  district,  in  which  the  fire 
happened,  not  concerned  in  such  loss^  importing  that  he  is  ac- 
quainted with  the  character  and  circumstances  of  the  person  or 
persons  insured,  and-  knows  or  verily  believes  that  he,  she,  or  they 
really,  and  by  misfortune,  without  any  kind  of  fraud  or  evil  prac- 
tice, have  sustained  by  such  fire,  loss  or  damage  to  the  amount 
therein  mentioned  ;  and  until  such  affidavit  and  certificates  are  pro- 
duced, the  loss  money  shall  not  be  payable ;  also,  if  there  ap- 
pears any  fraud  or  false  swearing,  the  claimant  shall  forfeit  his 
claim  to  restitution  or  payment,  by  virtue  of  this  policy.' 

The  petition  does  not  express  a  compliance  in  detail  with  the 
provisions  of  this  clause,  but  alleges  that  the  defendants  were 
legally  put  in  default.  The  record  exhibits  proof  of  the  plaintiff 
VOL.  I.  25 
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bating  farnisked  the  defendants  with  the  statement  of  bis  loss  re- 
quited in  the  abore  article.  The  president  of  the  company  was 
called  apon  to  produce*  and  actually  brought  into  court  the  state- 
ment of  the  loss,  delirered  to  him  by  the  plaintiff.  This  b  the 
etatement,  to  the  truth  of  which  the  plaintiff  sought  the  testimony 
of  the  witness,  on  the  rejection  of  which,  a  bill  of  exceptions  was 
taken.  It  is  therefore  clear  that  the  statement  of  the  loss  was  deli- 
rered by  the  plaintiff.  It  is  not  alleged  that  it  was  delivered  un- 
timely, nor  that  any  proof  was  required  preliminarily.  The 
statement  is  certainly  a  notice,  the  judge  therefore  did  not  err  in 
refusing  tha  new  trial,  on  the  alleged  ground  of  the  due  notice  and 
statement  not  having  been  given.  It  does  not  appear  that  the  ab- 
sence of  the  certificate  was  urged  before  the  jury.  The  certificate 
waa  to  state  that  the  officer  who  grants  it,  knows  the  character  and 
circumstances  of  ihtt  party,  and  knows  or  verily  believes,  that  with- 
out any  fraud  ot  evil  pracTtice,  he  has  sustained  a  loss  to  the  amount 
claimed.  The  answer  admits  the  loss  of  the  plaintiff  to  a  certain 
amount,  but  complains  of  its  exaggeration  only.  The  un<|oali&ed 
admission  of  the  destruction  of  part  of  the  goods  insured^  excludes 
the  idea  of  a  destruction  by  fraud  or  evil  practice.  The  exaggera* 
tion  was  therefore  tha  only  matter  in  issue.  On  this  part  of  the 
0aae,  the  certificate  of  the  justice  or  notary,  would  be  of  very  little 
aid,  for  it  suffices  that  he  shall  certify  his  belief.  The  jvry  was  of 
opinion  that  there  was  no  exaggeration.  The  first  judge  thought  that 
there  was  not  any,  and  we  are  unable  to  come  to  a  different  concln- 
aidn.  A  <iew  trial  ought  never  to  be  granted  when  the  court  is  of 
opinion  that  the  ends  of  justice  have  been  attained;  and  this  court 
will  never  disturb  a  verdiot,  when  it  does  not  appear  to  them^  that 
th^  judge  from  whom  a  new  trial  was  asked,  did  not  err  in  refusing 
it.    On  the  merits,  the  case  b  clearly  with  the  plaintiff. 

Juigwunta/glimied. 


DBCBMBBR,  IMl.  M» 


Duanii  v.Chttie«Md  Mother. 


La  Buruottii  DuMnr  «•  Fssmifti^K  C«abu«  and  sB^ther. 


ibfthfeOMlMMkgMuilteinakeif  attd  tttiontr  of  A  wMe  |W«i  Airite 
pHeeof  ft  aUYe,  tfvideMti  that  tke  aUte  hM  iMtiUtad  «  sail  liar  iMr  freedooi^  will 
Dot  entitle  the  defendant  to  a  eontinaance  lutU  such  a  ait  can  he  decided ;  but  at 
moat  to  a  sutpenaion  of  the  pajment  of  the  price,  antil  aeeuritr  ia  giTcn  according 
to  art  2535  of  the  ChrU  Code. 

INiaRaaion  of  a  negotiable  batmttefit  eti^bt^ed  faibhult,  U  prima  Jkcie  eyidenee 
of  Dtrnerabip,  Mid  ^islda  oiily  t6  frool  tt  the  couttuy. 

A^BAL  bom  the  City  Court  of  New  Odeaas,  Ihstngnetmit  J« 

£oU&9e4m  Md  Budd^  for  the  plaints£ 

€hivot9  §0T  the  spfpelhtnts. 

MoBPHT,  J.  This  ifi  an  action  bj  the  eildonee  of  a  firomisaorf 
note  of  six  hundred  doUar%  agrainst  the  drawer  aad  endoner ) 
the  fartter  admit  their  signatores^  but  aver  that  the  note  sned  on 
does  not  belong  to  the  plaintiff  who  acts  onl  j  as  the  agent  of  Us 
daughter  Elisabeth  F*  Angelina  La  Broaches  who  is  the  tme  pn^ 
prielor  of  the  same^  and  against  whom  they  have  a  valid  defence 
to  set  ap.  They  aUege  that  this  note  was  given  in  pan  payment 
for  the  putehase  of  a  qm^tertmne  girl  named  Myrthde,  with  hot 
ehild«  who  were  acid  to  them  as  slaved  tot  bfe  by  said  Angelina 
La  Broache ;  that  the  said  Myrth^e  ia  the  dangfater  of  one  Immenh 
Bedean,  a  free  woman  of  color,  and  has  brought  suit  to  recover 
her  freedom  before  th^  parish  court  in  and  for  the  parish  and  city 
of  New  Orleans ;  and  that  they,  the  defendants,  have  already  paid 
a  note  of  six  hundred  dollars,  being  the  first  instalment  of  the 
price.  The  answer  concludes  with  a  prayer  that  this  suit  may  not 
be  tried  until  the  final  decision  of  the  case  pending  in  the  parish 
court ;  that  there  be  judgment  in  favor  of  the  defendants,  decreeing 
the  note  sued  on  to  be  returned  to  them»  and  the  sale  of  Myrth^e 
cancelled  and  annulled ;  and  further,  that  plaintiff  do  refund  the 
six  hundred  dollan  already  paid  fot  the  slavr.  There  was  a  judg- 
ment below  in  favor  of  the  plaintiff,  and  the  defendants  appealed. 

On  the  trial,  the  defendants  moved  the  court  for  a  continuance 
on  tbe  facts  set  forth  in  their  answer,  as  the  grounds  of  their  de- 
fence to  the  merits ;  and  upon  the  refusal  of^  the  judge  to  grant 
their  motion,  they  took  a  bill  of  exceptions,  to  which  our  attention 
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has  been  drawn.  It  is  clear  that  these  facts  admitting  them  to  hare 
been  all  fuljy  proved,  cpuld  furnish  no  proper  ground  either  for  a 
continuance  of  the  cause,  or 'for  such  a  judgment  as  has  been  de- 
manded by  the  defendants  in  their  answer;  they  could  at  most  hare 
given  them  the  right  which  they  have  not  claimed,  of  suspending 
the  payment  of  the  price  until  security  was  given  according  to  art. 
2535  of  the  Civil  Code.  But  the  evidence  exhibited  by  the  record, 
does  not  even  satisfactorily  make  out  the  allegations  of  their 
answer.  Prom  the  fact  that  plaintiff  is  the  general  agent  of  Ange- 
lina La  Brouche  during  her  absence,  it  does  not  necessarily  follow 
that  he  has  no  interest  in  this  note,  upon  which  he  sues  in  his  own 
name  as  owner.  Possession  of  a  negotiable  instrument  endorsed 
in  blank,  is  such  prima  facie  evidence  of  ownership,  as  yields 
only  to  contrary  proof.  It  is  true  that  the  legal  pvesumption 
created  by  plaintifTs  possession  of  the  note,  is  weakened  by  the 
circumstance  of  his  being  the  agent  of  his  daughter,  but  defendants 
could  have  destroyed  it  entirely  by  putting  to  plaintiff,  among  their 
interrogatories,  the  simple  and  direct  question,  whether  he  was  the 
owner  of  this  note  or  whether  he  did  not  prosecute  its  recovery  as 
agent  of  Angelina  La  Brouche.  This  they  have  not  done,  nor  have 
they  placed  before  us  a  copy  of  the  sale  of  the  slave  Myrth^e,  nor 
a  transcript  of  the  record  of  the  suit  alleged  to  have  been  brought 
b^  her  to  recover  her  freedom. 

Jtidgment  mjfirmed^ 


John  Q.  Young  v,  Akbdbb  Alpvbntb. 

Where  tbe  reeord  coptaiqt  neither  itatemeDt  of  liiets,  bill  of  ezceptions,  nor  eertifi* 
eate  that  it  oontaiiia  idl  die  evidence  adduced  below,  and  there  if  no  assignment  of 
errors,  the  appeal  must  be  dismissed. 

Appbal  from  the  Commercial  Court  of  New  Orleans,  fFatts^  J. 
F.  B.  Conrad^  for  the  plaintiff. 
Merely  for  the  defendant. 
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BuixAHD,  J.  The  transcript  containing  neither  statement  of 
facts,  nor  bill  of  exceptions,  nor  certificate  that  all  the  evidence  ad- 
daced  below  is  in  the  record,  and  there  being  no  assignment  of  ei^ 
^rs,  the  motion  to  dismiss  the  appeal  mast  prevail. 

Appeal  di9fni$8ed. 


Phcebe  Carmichael  and  others,  Heirs,  v.  Jamks  Armor. 

Where  tbe  appellee  has  joined  issae  on  die  merits,  it  vill  amount  to  a  waiver  of 
aaj  objeetioo  on  aeeonnt  of  want  of  citation  or  die  insulBeieney  of  the  apipeal 
bond;  and  where  saeh  objeetioDs  have  been  Uii)s  waived  by  parties  eited  in  war- 
ranCjy  their  warrantee  cannot  set  them  up. 

-    Afpeal  by  the  plaintiflfs,  as  heirs  of  John  F.  Carmichael,  from 
a  judgment  of  the  District  Court  of  the  First  District,  TFatts^  J. 

Garland,  J.  The  plaintiffs  claim  two  lots  of  ground,  having 
each  sixty  feet  front  on  Magazine  street,  by  a  depth  of  one  hun- 
dred and  twenty  feet,  french  measure,  ^being  Nos.  three  and  four 
in  square  No.  fifty  eight,  in  the  suburb  La  Course,  said  square 
being  bounded  on  two  sides  by  Magazine  and  Robin  streets,  to 
which  they  say  they  have  a  good  and  sufiicient  title,  but  that  the  de* 
fendant  has  taken  possession  of  them  without  right,  and  refuses  to 
deliver  the  possession,  claiming  the  lots  as  his  property.  The 
defendant  admits  that  he  is  in  possession  of  the  lots  described 
in  the  petition,  situated  in  the  suburb  La  Course,  and  says  he  is 
the  owner  of  them  by  virtue  of  two  notarial  sales  made  to  him  by 
John  McDonough,  who  undertook  to  warrant  him  in  his  title  to  the 
same,  and  he  calls  upon  him  to  defend  it.  McDonough  appeared, 
and  for  answer,  denied  the  right  and  title  of  the  petitioners  to  the 
lots  claimed  in  the  petition,  but  further  avers,  if  their  ancestor  erer 
had  any  right  to  them,  that  he  was  digested  of  it,  and  the  same 
was  transferred  to  him,  McDonough,  by  virtue  of  two  sales  thereof 
made  by  the  marshal  of  the  city  of  New  Orleans,  on  the  10th  of 
December,  1828,  in  pursuance  of  two  writs  of  JUri  facias  issued 
by  Oallien  Preral,  associate  judge  of  the  city  court  of  New  Or- 
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leans,  in  the  Buit  of  The  Mayors  AUtrmtn^  and  InhabUmttB  of 
New  Orleans  against  Vacant  lot  No.  8,  tind  The  same  ajg^aisst 
Vacant  lot  No.  4,  at  which  sales  he,  McDon6ugh«  became  the 
pnrchaser,  for  the  prices  set  forth  in  the  acts  of  sties,  which  sium 
he  says  were  applied  to  the  payment  of  John  F.  Carmichael's 
debts.  This  answer  further  alleges  that  the  mayor,  aldermen,  and 
inhabitants  of  New  Orleans  are  bound  to  warrant  the  title  of  said 
lots  to  the  respondent ;  and  he  calls  them  in  warranty,  and  prays 
for  judgment  against  them  in  case  of  eviction. 

The  last  named  warrantors  appeared  and  denied  the  right  of 
CarmichaeJ  to  the  lots  described  in  the  petition.  They  further  say 
that,  if  he  ever  had  any  right  to  these  lots,  he  has  been  divested  of 
it,  by  virtue  of  the  judgments  and  sales  mentioned  in  McDo- 
noughts  answer,  to  whom  they  admit  they  were  sold  as  stated. 
They  say  Carmichael  was  a  non-resident ;  that  he  had  no  agent 
who  was  known  in  the  city  of  New  Oleans ;  that  the  sum  of  nine 
dollars  and  thirty  cents  was  owing  them  for  taxes  for  the  year 
1836,  on  the  lots  Nos.  8  and  4,  which  not  being  paid,  they  pro- 
ceeded to  have  them  sold,  whereby  costs  were  incurred  to,  the 
amount  of  twenty  two  dollars,  which  sum  they  say  the  plaintiffs 
should  {>ay  them,  in  case  the  lots  be  decreed  to  be  their  property. 

Upon  the  trial,  it  was  shown  that  the  lots  described  were  the 
property  of  John  F.  Carmichael;  and  that  the  right  to  them  waft 
once  in  him,  has  not  been  contested,  either  in  this  court  or  itt  thai 
of  the  first  instance,  but  the  defendants  contend  that  he  has  been 
divested  of  all  title  by  the  sales  set  Up,  in  their  answers.  The  pro- 
ceedings which  led  to  these  sales  were  itistituted  under  aik  taSi  of 
the  legislature,  approved  March  18,  1898,  relating  to  the  coHe^tioH 
of  taxes  due  the  city  ;  which  sayst  that  whenever  a  sum  of  mo- 
ney shall  be  due  to  the  corporation  of  the  eity  of  New  Orleans, 
by  non*resident8  for  taxes,  who  have  no  agent  in  the  ciiyi  the  said 
corporation  may,  after  certain  proceedings,  cattse^  the  lots  lo  be 
seized  and.  sold,  by  a  proceeding  in  remt  before  a  judg^e  of  the  cUy 
court.    See  Acts  of  1828,  p.  102. 

The  corporation  in  July,  1828«  alleging  that  they  bad  a  claim 
for  taxes  upon  the  lots  in  controversy,  which  are  situated  in  the 
faubourg  La  Conrse^  commenced  a  suit  in  their  name,  against  *ttae 
▼afcaat  fot  No*  4  of  square  ^faubour<g  Aaaunciatiott,  whose  owner 
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IB  ankoowD,'  and  a  like  suit  against  *  the  vacant  lot  No.  6^  squai'^ 
No*  QS^faubourg  Annunciation,'  before  Gallien  Preval,  an  associate 
judge  of  the  city  court,  who  in  three  days  after  the  proceedings 
were  eommenced«  gave  two  judgments  for  four  dollars  and  sixty 
five  cents  each,  and  cosu  amounting  to  twenty  two  doIlarSf  opeQ 
whicb  executions  issued,  and  the  city  marshal  sold  lots  Nos.  3  and 
4  to  McDooough,  for  9440,  who  afterwards  sold  them  to  the  de- 
fendant. Armor,  by  notarial  sales,  for  tZOOO. 

It  was  further  shown  at  the  trial,  that  for  several  years  previous 
to  1829,  Carmichael  had  an  agent  in  the  city  of  New  Orleans,  who 
paid  the  taxes  on  his  property;  and  receipts  for  them  for  the  years 
1836,  1827,  and  1838  were  produced,  oa  one  of  which,  the  name 
of  the  agent  is  written,  as  being  the  person  to  whom  it  was  to  be 
presented  for  payment. 

We  find  in  the  record  some  testimony  as  to  the  agents  of  plain- 
tifi'  ancestor  since  1838,  but  it  is  immaterial  to  the  present  issue, 
and  h  is  unnecessary  to  recapitulate  it. 

The  chaise  of  the  judge  to  the  jury,  was  confined  very  much  to 
the  question,  whether  Carmichael  had  an  agent  in  the  city  of  New 
Orleans  or  not,  and  upon  the  evidence  before  them,  the  jury  found 
a  verdict  for  the  defendant. 

Oo  the  18th  of  April,  18S7,  the  day  that  the  verdict  was  given, 
the  plaintifli  moved  for  a  new  trial ;  on  the  23d  of  the  same  month 
It  was  argued  by  counsel;  on  the  6th  of  May  following,  the  judge 
overmled  the  motion,  and  gave  a  final  judgment  for  the  defendant, 
which  he  signed  immediately,  from  which  the  plaintiffs  im- 
nediately  appealed.  At  the  foot  of  the  petition  of  appeal  we  find 
the  following  agreement,  signed  by  one  of  the  counsel,  who  it 
appears  from  the  record,  represented  the  defendants  on  the  trial. 
*  We  agree  to  this  appeal,  and  that  the  same  be  made  returnable 
kAo  the  supreme  court  as  soon  as  practicable.  New  Orleans,  May 
tfth,  1887.'  On  the  dlst  of  May,  1887,  the  record  was  filed,  and 
«Ri  that  day,  McDonough  joined  issue  upon  the  merits.  On  the 
8lh  of  April,  1889,  Armor,  in  person,  accepted  service  of  a  notice 
made  by  plaintifib'  counsel,  to  revive  the  suit  in  the  name  of  Car^ 
■uehaers  heiiB»  and  oa  the  19th  of  February,  1840,  nearly  three 
years  after  the  appeal,  he  changes  his  counsel,  and  in  contraven* 
tiaa  of  the  agreement  a  motion  is  filed  asking  a  dismissal  of  the 
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appeal,  on  the  ground  that  his  co-defeodaots,  who  had  appeared 
and  answered  without  objection ,  were  not  cited,  and  that  their 
names  were  not  in  the  appeal  bond,  also,  that  the  judgment  in  his 
favor  was  signed  prematurely,  and  consequently  the  appeal  was 
premature,  although  the  plaintiflfs  against  whom  the  judgment  was 
rendered  insist  it  is  final* 

The  case  has  not  been  argued  in  this  court  by  the  counsel,  who, 
according  to  the  record,  represents  Armor,  but  by  the  advocate  of 
the  interests  of  McDonough,  against  whom  no  judgment  is  rendered 
at  all ;  and  were  it  not  for  the  apparent  earnestness  of  the  counsel, 
and  his  assurance  that  he  had  confidence  in  the  positions  he  has 
assumed,  we  should  not  believe  he  was  serious;  but  as  he  asserts 
that  he  is,  we  must  briefly  notice  hid  points.  According  to  the  set* 
tied  practice  of  this  court,  neither  McDonough  nor  the  corporation 
of  New  Orleans  can  complain  of  a  want  of  citation,  or  insufficient 
bond,  as  they  have  joined  issue  upon  the  merits,  and  consequently 
waived  any  such  objection  ;  and  we  know  of  no  law  that  requires 
or  authorises  Armor  to  assume  the  defences  thdy  have  waived. 
They  come  into  court  to  defend  him,  and  it  looks  a  little  officious  on 
his  part,  to  become  their  protectors.  As  to  the  objections,  that  the 
judgment  was  signed  too  soon,  and  that  the  appeal  is  premature,  they 
appear  to  us  without  foundation,  and  not  sustained  by  the  decision 
relied  on  in  4  Martin,  N.  S.,  528,  which  was  a  question  altogether 
different  from  the  present.  It  is  the  first  time  we  eter  heard  of  a 
party  insisting  that  a  judgment  in  his  own  favor  was  signed  too 
soon,  whilst  his  adversary  is  insisting  the  contrary,  and  contending 
that  it  is  final.  We  see  no  sufficient  grounds  for  dismissing  the 
appeal.  The  facts  of  this  case  can  scarcely  be  distinguished  from 
that  of  Carmichael  v.  ^ikih*8  Heir$^  13  La.,  205,  which  was 
brought  to  recover  a  lot  adjoining  the  two  in  question,  and  said  to 
have  been  sold  at  the  same  time,  under  a  similar  proceeding.  In 
that  case,  in  that  of  Morris  v.  Crocker^  4  La.,  147,  and  in  the  casif 
of  Hodge  V.  Cleary^  18  La.,  514,  we  have  gfveh  an  inteifpretation 
to  the  law  under  which  these  lots  were  pretended  to  be  sold; 
and  though  this  case  may  in  some  respects  differ  from  those,  the 
law  and  equity  of  it  is  as  decidedly  in  favor  of  the  plaintifls  as  any 
of  them. 

Under  a  judgment  against  lots  Nos.  4  and  6,  in  square  58,  in  the 
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JayfHmrg  ADnunciation,  lots  No.  8  and  4,  in  square  No»  68»  in  thai 
fmibourg^  are  said  to  have  been  sold ;  and  under  that  sale  the 
defendant  claims  title  to  lots  No.  8  and4,|in  square  No.  5S,  in  the 
faubourg  La  Course.  Independent  of  the  manifest  error  in  the 
proceedings  under  which  the  defendant  claims  title,  it  is  further 
shown  that  Carmichaers  taxes  for  the  year  1828  were  paid,  and 
the  receipt  of  the  city  treasurer  is  in  the  record. 

The  Terdict  of  the  jury  is  so  palpably  erroneous,  and  the  pro- 
ceedings under  which  the  lots  were  sold  so  clearly  illegal,  that  we 
cannot  hesitate  in  reversing  the  judgment ;  and  the  case  is  too 
strongly  with  the  plaintiffs  to  justify  us  in  pursuing  the  ordinary 
practice  of  remanding  it  for  a  new  trial,  except  so  far  as  it  relates 
to  the  defendant  and  the  parties  cited  in  warranty. 

The  judgment  of  the  District  Court  is  therefore  reveraed,  and  the 
▼erdict  of  the  jory  set  aside ;  and  this  court,  proceeding  to  give 
such  judgment  as,  in  their  opinion  ought  to  have  been  rendered  in 
the  court  below,  does  further  order,  and  decree  that  the  plaintifis, 
as  heifs  of  John  F.  Carmichael,  deceased,  do  have  judgment 
against  the  said  James  Armor,  for  the  two  lots  of  ground  described 
and  claimed  in  the  petitiout  and  that  they  be  quieted  in  their  title 
and  possession  of  the  same,  and  recover  costs  in  both  courts :  and 
it  is  farther  ordered,  that  so  far  as  it  respects  the  demand  of  the  said 
James  Armor  against  his  warrantor,  James  McDonough,  and  of 
said  McDonough  against  the  Mayor,  Aldermen,  and  Inhabitants  of 
New  Orleans,  this  cause  be  remanded  to  the  District  Court,  to  be 
proceeded  in  according  to  law. 

L.  C.  Duncan^  for  the  plaintifis. 

Hoffman^  for  McDonough. 
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The  Church  of  St.  Patrick   v.  Charles  Binoley  Dakin 
and  another. 

Arbitrators  must  determine  at  jud^s,  agreeably  to  Ww. 

An  award  must  decide  the  whole  matter  submitted,  and  not  go  beyond  the  submi*- 
sion.  It  must  be  certain,  final,  and  conclusive,  Icaying  no  matter  of  fact  or  law 
undecided. 

Erery  fact  and  question  must  be  so  presented  by  an  award,  as  to  enable  the  court  to 
act  on  the  award  itself,  and  to  execute  it  as  a  whole  ;  though  the  mere  omission 
to  determine  an  exact  sum  will  not  annul  it,  where  the  arbitrators  hsTe  given  the 
necessary  information  to  enable  the  couK  to  fix  the  amount  without  going  out  of 
the  award  itself. 

The  provision  of  art  3096  of  the  Civil  Cade,thst  an  award,  in  order  to  be  executed, 
must  be  approved  by  the  judge,  is  only  intended  to  invest  it  with  suffieicnt  autho- 
rity to  insure  its  execution,  and  not  to  submit  its  merits,  to  the  examination  of  the 
judge,  which  can  only  be  done  by  appeal. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Waits,  J, 

Larue^  for  the  plaintiffs. 

J.  W,  Smithy  for  the  appellants,  contended  that  the  award  must 
be  set  aside  as  uncertain,  and  not  determining  all  the  matters  em- 
braced in  the  submission.  3  Pandectes  de  Pothier,  p.  4d6,  No.  12. 
lb.,  p.  442,  Nos.  18,  20.  lb.,  p.  452,  No.  33.  lb.,  p.  468,  No.  47. 
1  Yinnius  ad  Pandectas,  p.  264,  No.  18.  1  Rolle's  Abridgment, 
Arbitrament,  H.,  14,  27,  29,  fol.  251.  lb.,  a,  1,  fol.  263.  3  Vi- 
ner's  Abridg.,  pp.  64, 67,  97.  2  Petersdorff's  Abridg.,  p.  165,  No», 
1,  3,  and  note.  lb.,  p.  171,  n.  Caldwell  on  Arbitration,  107, 
115.  Waite  v.  Barry,  12.  Wendell,  380.  Thomas  y.  Molier,  3 
Ohio  Rep.,  267.  2  Harrison's  Rep.,  507.  1  Pike's  Rep.,  206. 
Watson  on  Awards,  115. 

Garland,  J.  In  the  month  of  June,  1838,  the  plaintiffs  enter- 
ed into  a  contract  with  the  defendants,  by  which  the  latter  under- 
took, for  the  sum  of  1 115,000,  to  construct  and  complete  the 
building  known  as  St.  Patrick's  Church,  in  this  city,  upon  certain 
terms  and  conditions.  The  contract,  among  various  other  stipula- 
tions, says : 

*  It  is  furthermore  agreed,  that  if  any  difficuhy  shall  occur  be- 
tween the  aforesaid  parties,  growing  out  of  the  works  herein  spe- 
cified, which  they,  the  said  parties,  cannot  settle  amicably  between 
themselves,  then  and  in  that  case,  the  subject  ox  matter  in  dispute 
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shall  be  referred  to  three  or  five  disinterested  persons,  to  be  chosen 
by  the  said  parties  in  the  usual  manner,  who  shall  be  fully  compe- 
tent and  qualified  to  judge  and  decide  upon  all  questions  and  mat- 
ters arising  out  of  the  erection  of  said  building  and  works ;  the 
decision  of  which  said  persons,  chosen  as  aforesaid,  shall  to  all 
intents  and  purposes,  be  final  and  binding  in  the  premises,  without 
any  appeal  therefrom  whatsoever.' 

'  It  is  also  agreed  and  understood,  that  any  and  all  contentions 
or  matters  of  difference  whatsoever,  arising  in  the  premises,  shall 
be  settled  and  adjusted  in  the  manner  above  mentioned,  and  that  in 
no  case  shall  the  aforesaid  parties  be  permitted  to  have  recourse  or 
appeal  to  any  court  of  justice  for  the  settlement  of  any  such  con- 
tentions or  differences.' 

In  the  execution  of  the  contract  various  disagreements  arose  be-« 
tween  the  trustees  and  contractors,  although  the  superintendence 
of  the  work  was  confided  to  a  bi^ildiog  committee  named  by  the 
plaintifis  at  the  time  of  making  the  contract,  which  difierences,  ^t 
was  agreed  shopld  be  submitted,  in  conformity  to  the  contract,  to 
arbitrators.  On  the  23d  of  August,  1839,  a  bond  was  signed  by 
the  parties,  in  which,  after  reciting  the  terms  of  the  contract,  it  is 
said:  '  noti;  as  differences  have  arisen  between  the  said  board  of 
trustees  and  the  said  firm  of  Dakin  Sf  Dakin^  they  hereby  agree  to 
submit  ail  such  difficulties,  and  contentions,  and  matters  of  diffe- 
rence whatsoever,  arising  in  the  premises,*  to  five  persons,  '  the 
decision  of  which  five  persons,  shall  to  all  intents  and  purposes,  l^e 
final  and  binding  in  the  premises,  without  any  appeal  therefrom.' 

Under  this  submission,  the  parties  appeared  before  the  arbitra* 
tors,  and  on  the  part  of  the  plaintifis,  it  was  alleged : 

1.  That  the  defendants  had  violated  the  contract,  by  failing  to 
comply  with  its  specifications.  2.  That  they  had  failed  to  place 
bond  timbers  in  the  walls,  under  all  the  openings,  to  prevent  cracks 
and  equalize  the  settling  of  the  building.  3.  That  they  had  failed 
to  bind  the  buttresses  to  the  walls  with  suitable  timbers,  as  agreed 
on,  to  prevent  them  from  cfacking  off  from  the  main  walls.  4.  That 
they  had  not  put  in  the  window  frames,  and  completed  the  wood 
work  as  the  walls  were  put  up,  whereby  they  were  weakened. 
5.  That  the  walls  had  cracked,  and  the  work  was  executed  in  an 
inferior  manner.    6.  The  plaintifis  ask  that  the  whole  contract  b« 
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annulled  and  damages  awarded  them,  it  being  impossible,  from  the 
hostility  of  the  undertakers,  to  finish  the  church  under  their  super- 
intendence. 

What  the  precise  propositions  submitted  by  the  defendants  to  the 
arbitrators  were,  does  not  distinctly  appear,  but  it  seems  that  they 
objected  to  the  submission  of  the  question,  of  annulling  the  con- 
tract on  the  ground  of  the  alleged  hostility  of  the  parties. 

The  arbitrators,  after  an  examination  of  some  testimony,  of  the 
contract,  and  the  building,  decided : 

1.  That  the  defendants  had  violated  their  contract  by  omitting  to 
place  bond  timbers  in  the  walls,  as  required,  in  consequence  oi 
which  they  were  weakened  and  otherwise  injured. 

2.  That  as  the  contract  required  the  inside  of  the  walls  to  be 
framed  and  battened  out  for  lath-work,  the  said  arbitrators  were 
of  opinion  that  wall'  strips  should  have  been  put  in  the  wall  as  it 
went  up,  as  attempts  to  nail  on  or  attach  pieces  for  the  purpose 
would  weaken  the  walls. 

The  arbitrators  then  proceed  to  specify  various  remedies  for  the 
defects  in  the  work,  and  conclude : 

8.  '  That  as  it  appears  from  some  misunderstanding  between  the 
parties,  feelings  of  a  hostile  nature  have  arisen  between  them, 
which  must  inevitably  prevent  them  from  proceeding  together  in 
the  further  progress  of  the  building,  with  that  degree  of  harmony 
which  should  exist  between  parties  so  connected,  it  is,  in  our  opi- 
nion, much  better  for  both  parties,  that  the  contract  between  them 
be  now  annulled  ;  but  in  doing  this  a  sufficient  recompense  should 
be  made  to  Messrs.  Dakin  &  Dakin  for  their  plans,  and  for  the 
trouble  they  have  had  in  conducting  the  progress  of  the  building 
thus  far,  making  due  allowance,  however,  for  the  damages  to  which 
they  have  subjected  themselves,  by  the  aforesaid  omissions,- 

They  therefore  decree  that  the  contract  be  anni;l}ed,  that  Dakin 
&  Dakin  have  $6000  for  their  plans  of  the  building,  and  that  th^y 
pay  $6000  damages  to  the  plaintiffs.  They  further  decree  that  the 
trustees,  as  a  compensation  to  defendants  for  their  labor  and  trouble, 
*  shall  allow  them  eight  percent  upon  the  amount  of  money  already 
expended  upon  the  building,  over  and  above  the  actual  cost  ex- 
pended thereon,  such  cost  to  be  ascertained  by  proper  vouchers,  or 
bills  and  receipts  furnished  therefor/    All  contracts  made  by  Da- 
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km  db  Dakin,  preTioas  to  the  submiasion,  for  labor  or  materials,  to 
be  assumed  by  the  trustees,  who  are  also  to  pay  for  all  materials 
upon  the  premises.  They  conclude  by  saying  that  if,  upon  the 
settlement  of  the  said  accounts,  Dakin  &  Dakin  shall  be  indebted 
to  the  trustees,  the  amount  shall  be  deducted  from  the  price  of  the 
drawings  before  mentioned. 

In  this  situation  the  award  leaves  the  parties.  The  trustees  file 
it  with  the-notary,  in  whose  custody  the  original  contract  is,  and 
upon  a  certified  copy,  and  an  account,  stated  by  themselves,  show- 
ing a  balance  of  $1807  60  against  the  defendants,  they  commence 
this  suit,  praying  that  the  said  defendants  be  compelled  to  comply 
with  said  award,  that  it  be  approved  and  confirmed,  and  its  execu- 
tion decreed  and  enforced.  To  this  the  defendants  object,  on  a 
Tariety  of  grounds,  among  others : 

1.  That  the  award  is  null,  because  the  arbitrators  exceeded  their 
powers,  and  passed  on  matters  not  submitted  to  them,  and  particu- 
larly in  annulling  the  contract. 

2.  The  award  is  void  for  uncertainty,  inasmuch  as  it  does  not 
enable  the  court  to  give  any  judgment  or  decree  for  the  payment  of 
any  specific  sum  to  either  party. 

3.  That  it  is  not  a  final  settlement  and  adjustment  of  all  the  ac- 
counts and  matters  in  controversy  between  the  parties,  which  were 
referred  to  the  arbitrators. 

The  other  objections  taken  by  the  defendants,  it  is  not  now  ne- 
cessary to  notice;  nor  is  it  material,  in  the  view  we  have  taken  of  the 
case,  to  decide  upon  the  bills  of  exceptions  taken  by  both  parties. 

The  judge  of  the  Commercial  Court  heard  the  testimony  ofllered 
by  both  parties,  and  after  a  learned  opinion  gave  a  judgment  ho- 
mologating and  confirming  the  award,  and  decreeing  '  that  either 
party  be  at  liberty  to  apply  to  the  court  to  take  steps  to  &z : 

*  1.  The  value  of  the  materials  on  the  premises  at  the  time  of 
the  award. 

*  2»  The  amount  on  which  defendants  are  to  be  allowed  their 
compensation  of  eight  per  cent  on  monies  expended. 

*  8.  The  contracts  made  by  defendants  with  third  persons,  which 
are  to  be  assumed  by  plaintifiTs. 

*  4.  For  process  to  carry  the  award,  and  judgment  of  the  court 
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on  the  award,  and  on  the  matters  aforesaid  into  execution;  and  that 
each  party  pay  one  half  the  costs.' 

From  this  decree,  which  hoth  parties  say  is  final,  the  defendants 
have  appealed.  We  have  looked  at  it  most  attentively,  and  taken 
something  more  than  the  usual  time  for  reflection  upon  it,  but  have 
to  confess  our  inability  of  seeing  what  .either  party  has  gained,  or 
what  advance  has  been  made  towards  the  adjustment  of  the  accounts 
between  them,  and  the  ascertaining  on  which  side  the  balance  is, 
After  a  long  investigation  by  the  arbitrators,  and  a  severely  con- 
tested trial  in  the  inferior  court,  the  result  seems  to  be,  that  either 
party  may  take  such  measures  as  they  wish  to  ascertain  the  state  of 
their  accounts,  and  find  out  which  is  in  debt  to  the  other.  In  other 
words,  they  can  as  soon  as  they  please,  involve  themselves  deeper 
in  litigation.  Neither  the  award  nor  judgment  has  terminated  their 
difficulties,  nor  does  the  latter  supply  the  omissions  of  the  former 
in  any  manner. 

The  judge  of  the  Commercial  Court  has,  in  the  course  of  his 
opinion,  stated  with  much  force  many  of  the  legal  principles  which 
regulate  awards  of  arbitrators,  but  we  differ  from  him  very  widely 
in  their  application.  He  admits  very  candidly  that  if  those  prin- 
ciples are  to  govern,  that  a  judgment  should  be  given  for  the  de- 
fendants; but  he  disregards  the  decisions  of  the  Supreme  Court  of 
the  United  States,  and  what  we  believe  to  be  the  law  of  this  state, 
and  goes  to  Bacon  and  Rolle  for  authority  to  sustain  his  opinion. 

It  was  clearly  the  intention  of  the  parties  in  this  case,  to  submit 
their  difficulties  to  the  persons  named  as  arbitrators  and  not  as 
amicable  compoundersf  no  special  authority  as  such  being  given  in 
the  submission.  7  La.  476.  They  had  therefore  to  determine  as 
judges,  agreeably  to  law.  Civ.  Code  art.  3077.  And  the  object 
of  the  litigating  parties  being  a  final  settlement  of  their  difficulties 
under  the  contract,  it  was  the  duty  of  the  arbitrators  to  have 
brought  it  to  a  conclusion,  and  by  their  award  to  have  fixed  the 
amount  one  was  owing  the  other,  or  to  have  given  some  certain  data 
upon  which  a  calculation  of  the  amount  could  be  made.  We  con- 
cur most  fully  in  the  opinion  given  by  Judge  Marshall  in  the  case 
of  Carnachan,  &c.  v.  Christie,  &c.,  11  Wheaton,  446,  in  which 
he  says  an  award  must  decide  the  whole  matter  submitted,  and 
must  not  go  beyond  the  matter  comprehended  in  the  submission ; 
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it  must  be  certain,  final  and  conclusive,  and  leave  no  matter  of  fact 
or  law  undecided.  The  art.  9096  of  the  Code  says,  that  the 
award  in  order  to  be  put  in  execution,  ought  to  be  approved  by  the 
judge ;  but  this  formality  is  only  intended  to  invest  the  award  with 
sufficient  authority  to  insure  its  execution,  and  not  to  submit  to 
the  judge  the  examination  of  its  merits,  except  in  case  of  appeal. 
This  principle  was  acted  on  in  the  case  of  Janes  v.  Richard,  3 
La.  4S6. 

When  parties  choose  to  submit  their  differences  to  arbitrators, 
we  are  disposed  to  give  all  possible  effect  to  their  decision,  but  the 
courts  are  not  to  become  mere  auxiliaries,  to  supply  their  defects 
and  omissions.  Every  fact  and  question  must  be  so  presented  as 
to  enable  the  court  to  act  on  the  award  itself,  and  execute  it  as  a 
whole,  unless  called  on  by  an  appeal  to  correct  it.  The  mere 
omission  of  an  exact  sum  would  not  perhaps  annul  an  award,  if 
the  arbitrators  had  given  the  necessary  information  to  enable  the 
court  to  fix  it,  without  going  out  of  the  award.  Civ.  Code  art.  3094. 

In  this  case,  we  think  that  the  arbitrators  exceeded  their 
authority,  in  annulling  the  contract  between  the  parties.  By  re- 
ferring to  it,  we  see  that  the  difficulties  intended  to  be  submitted  to 
arbitrators,  were  such  as  should  be  'growing  out  of  the  works 
herein  specified,'  which  they  cannot  settle,  also  such  'contentions 
or  matters  of  diflTerence'  as  may  arise  in  the  premises.  Nearly  the 
same  words  are  used  in  the  bond  signed  by  the  parties.  When 
before  the  arbitrators,  under  the  general  clause  contained  in  the 
submission,  the  defendants  objected  to  the  contract  being  annulled, 
or  to  that  question  being  considered ;  and  a  reference  to  the  first 
projei  of  a  submission  shows  that  that  question  was  proposed  to  be 
submitted,  and  declined. 

The  award  is  in  itself  so  uncertain,  that  we  do  not  see  what 
judgment  we  could  give  on  it  that  could  be  executed,  and  we  must 
disregard  it  entirely,  leaving  the  parties  to  exercise  their  rights 
under  the  contract. 

The  judgment  of  the  Commercial  Court  is  therefore  reversed,  and 
ours  is  in  favor  of  the  defendants  as  in  case  of  non-suit ;  the  plain- 
i\&  paying  costs  in  both  courts. 
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John  Grant  v.  Laurent  Millaudon. 

This  case,  and  that  of  Millaudon  against  Grant,  were  consoli- 
dated in  the  Commercial  Courts 

Boaelius  and  Duncan,  for  the  plaintiff. 

Benjamin^  for  the  appellant. 

Martin,  J.  These  two  cases  were  consolidated  by  consenL 
There  was  a  verdict  and  judgment  against  Millaudon,  and  he  ap- 
pealed. The  cases  turn  entirely  upon  a  question  of  fact;  no 
question  of  law  appears  to  hare  been  raised  therein.  After  ft 
patient  hearing,  and  a  close  examination  of  the  testimony,  it  does 
not  appear  to  us,  that  any  thing  can  justify  our  interference  in  the 
case. 

Judgment  cffirmed* 


Pike  and  Harris  v.  James  Waters  Zacharie  and  anothef. 

This  case  was  tried  before  the  District  Court  of  the  Fitst  Dia« 
trict,  Buchanan,  J.  The  draft,  accepted  by  the  defendants,  was 
in  these  words:  'On  the  completion  of  our  contract  for  building 
your  Clinton  street  stores,  please  pay  to  Messrs.  Pike  and  Harris^ 
or  order,  seven  hundred  dollars.' 

Boseiius,  for  the  plaintifTs. 

if.  H.  Sirawbfidge,  for  the  appellants. 

BuLLARD,  J.  This  is  an  action  upon  an  order  of  dcaft#  drawn  by 
Dakin  and  Dakin,  upon  the  defendants,  and  aceepted  by  themi 
payable  on  the  completion  of  the  contract  of  the  drawers  with  the 
defendants,  for  the  building  of  certain  stores.  The  answer  admits 
the  acceptance ;  but  the  defendants  aver  that  they  are  in  no  manner 
indebted  to  the  plaintiffi.  There  was  judgment  against  them,  and 
they  appealed. 

It  appears  in  evidence  that  at  the  time  this  suit  was  instituted 
the  stores  were  completed,  and  even  in  possession  of  the  defen- 
dants.    It  is  true  the  drawers  left  some  trifliug  part  of  the  work 
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unfinished,  which  was  afterwards  done  by  other  workmen  em- 
ployed by  the  defendants.  But  it  is  not  shown  that  the  defendants 
haye  sustained  any  loss,  and  it  is  clear  they  have  their  recourse 
upon  Dakin  and  Dakin  for  a  reimbursement  of  that  expense,  if 
ttey  have  not  already  been  paid,  which  is  not  shown. 

We  are  of  opinion  that  the  parties  did  not  contemplate  that  the 
finishing  of  the  work  should  be  in  any  manner  at  the  risk  of  the 
holder  of  the  order,  in  the  sense  of  the  word  contended  for  by  the 
defendants;  but  that  the  acceptance  fixed  a  time  of  payment,  which 
was  uncertain.  But  whether  the  buildings  were  completed  by  the 
drawers  themselves,  or  at  their  expense  by  the  owners,  appears  to 
us  immaterial ;  at  least  until  it  is  proved  that  a  loss  has  been  sus- 
tained by  the  defendants,  which  is  neither  shown  nor  pretended. 

Judgment  Affirmed. 


Thomas  Hundley  v,  H.  N.  SpBNctR  ^d  another. 

Wliere  m  Iketor  who  has  reeeived  instructions  to  pay  a  debt  ou(  of  the  proceeds  of 
property  con8ag;ned  to  him  for  sale,  for  the  purpose  of  prcTenting  an  attachment, 
adTances  the  amount,  and  pajs  the  debt  before  any  attachment  is  levied,  his  pri- 
vilege for  such  advance  on  the  property  eonaigned  will  be  superior  to  that 
aMfuired  by  a  subsequent  attachment 

The  plaintiff  is  appellant  from  a  judgment  of  the  Commercial 
Court  of  New  Orleans,  Watts ^  J.,  in  favor  of  Stephen  Franklin 
and  John  D.  Henderson,  garnishees. 

J.   W.  Smith,  for  the  appellant. 

Mayhin^  for  the  garnishees. 

MoRPHT,  J.  This  suit  began  by  attachment.  Franklin  and 
Henderson,  commission  merchants  of  this  city,  were  made  gar- 
nishees, and  the  usual  interrogatories  propounded.  In  their 
answers,  they  acknowledge  that  they  owe  a  small  sum  of  money 
to  H.  N.  Spencer,  and  that  they  hold  sixty  four  bales  of  cotton  be- 
longing to  J.  Grafton,  the  other  defendant,  and  consigned  to  them 
for  sale,  on  which  cotton  they  claim  a  privilege  and  preference  for 
advances  on  it  to  the  amount  of  $2,187  50.  Judgment  was  en- 
voL,  I.  27 
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tered  below  in  favor  of  the  plaintifi*  for  the  amount  claimed,  and 
the  garnishees  were  ordered  to  pay  over  the  sum  admitted  to  be 
due  to  the  defendant,  Spencer,  reserving  for  a  future  trial  a  rule 
taken  on  the  garnishees  to  show  cause  why  the  proceeds  of  the 
sixty  four  bales  of  cotton  attached  in  their  hands,  should  not  first  be 
applied  to  the  payment  of  the  plaintifTs  judgment. 

The  record  shows  that  Grafton  being  indebted  to  the  Canal 
Bank  in  this  city,  in  a  sum  of  about  $6000,  under  a  judgment  ob- 
tained in  Mississippi  where  he  resides,  had  directed  Franklin  and 
Henderson  to  make  an  arrangement  with  the  bank,  by  which,  on 
paying  in  November,  1840,  a  sum  of  $3000  out  of  the  proceeds 
of  his  cotton,  a  stay  of  execution  for  six  months  should  be  granted 
for  the  balance,  to  prevent  his  property  from  being  levied  upon  and 
sacrificed  to  satisfy  the  judgment.  After  much  negotiation  be- 
tween the  garnishees  and  the  bank,  who  declined  to  accept  the 
proposition  at  that  time,  Grafton  instructed  his  agents  to  pay  un- 
conditionally to  the  bank  the  $3000  out  of  the  proceeds  of  his 
cotton,  after  discharging  sundry  small  debts  which  he  mentions  to 
them;  requesting  at  the  same  time  that,  after  making  this  pay- 
ment, they  would  use  every  possible  exertion  to  obtain  from  the 
bank  some  indulgence,  by  granting  time,  for  the  balance  of  his 
debt.  On  the  6th  of  February,  1841,  Franklin  and  Henderson 
becoming  apprehensive  that  the  intended  appropriatioa  of  the  pro- 
ceeds of  this  cotton  might  be  interfered  with  by  some  attachment 
which  they  understood  was  about  to  issue  against  Grafton,  paid  to 
the  Canal  Bank  the  $3000  as  an  advance  on  the  cotton  which  they 
had  not  yet  sold,  and  this  sum  was  by  order  of  the  bank  credited 
to  Grafton  according  to  his  wishes,  on  the  execution  standing 
against  him  in  Mississippi.  Under  these  circumstances,  the  judge 
below  allowed  the  privilege  of  the  garnishees,  and  the  plaintiff 
appealed. 

The  evidence  clearly  establishes  that  the  money  was  paid  to  the 
Canal  Bank,  before  the  levying  of  plaintifTs  attachment.  The 
return  of  the  sheriff  states,  it  is  true,  that  the  writ  was  placed  in 
his  hands  on  the  6lh  of  February,  1841,  but  it  does  not  show  when 
the  service  was  made.  It  is  not  therefore  at  all  inconsistent  with 
the  testimony  of.Canfield,  the  clerk  of  the  garnishees,  who  testifies 
that  he  was  in  the  oflice  of  the  latter  when  the  sheriff's  officer 
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senred  the  attachment ;  and  that  on  receiving  the  paper  he  wrote 
on  it  with  his  pencil  a  memorandum  which  was  produced  on  thn 
trial,  and  which  shows  the  notice  to  have  heen  received  by  him  oe 
Monday  morning  the  8th  of  February,  1841,  at  about  nine  o'clock. 
The  writ  issued  probably  at  a  late  hour  on  the  preceding  Saturday, 
and  could  not  be  served  on  the  same  day.  This  testimony  is  more- 
over corroborated  by  the  president  and  cashier  of  the  bank,  who 
state  that  when  Franklin  paid  the  money  on  Saturday  the  6th  of 
February,  he  said  to  them  that  no  attachment  had  actually  issued, 
but  that  he  had  reason  to  fear  that  the  amount  he  was  directed  to 
pay  the  bank  might  be  attached  in  his  hands.  But  it  is  urged  that 
Franklin  and  Henderson  had  no  authority  from  Qraf\on  to  make 
any  advances  to  or  for  him ;  that  his  letters  show  that  his  debt  was 
to  be  paid  to  the  bank  out  of  the  proceeds  of  his  cotton,  and  that 
the  advance  was  made  only  with  a  view  to  cover  the  sixty  four 
bales  of  cotton  and  defeat  the  plaintiff's  attachment. 

We  can  hardly  believe  that  Franklin  and  Henderson  were 
violating  the  orders  of  Grafton,  or  acting  without  authority,  when 
they  Toluntarily  paid  as  an  advance  on  his  cotton,  a  debt  which  he 
had  repeatedly  directed  them  to  discharge  out  of  its  proceeds.  In 
conunercial  parlance,  the  term  proceeds  means,  we  believe,  the 
money  or  fund  represented  by  the  property  consigned*  If  a  factor 
undertakes  or  receives  orders  to  make  a  payment  out  of  the  pro- 
ceeds of  a  consignment,  it  is  well  understood,  and  such  we  believe 
is  the  usage  among  commission  merchants,  that  if  the  produce 
consigned  is  yet  on  hand  when  the  time  of  payment  arrives,  the 
factor  is  to  advance  the  money;  and  that  in  so  doing,  he  is  con- 
sidered as  paying  out  of  the  proceeds  of  the  property.  Such 
appears  to  have  been  the  understanding  of  Grafton,  for  by  his 
proposition  to  the  bank,  the  $8000  were  to  have  been  paid  in  No- 
vember, 1840,  when  at  this  early  part  of  the  business  season  he 
coold  hardly  expect  that  his  cotton  would  have  been  sold.  Had  the 
bank  then  accepted  the  proposed  arrangement,  and  had  the  money 
been  paid  at  that  time  by  Franklin  and  Henderson,  they  would 
have  done  nothing  more  than  what  was  expected  of  them  by 
Grafton ;  and  moreover,  the  latter  would  have  been  thankful  to 
them  for  an  advance  which  they  were  not  strictly  bound  to  make. 
In  the  course  pursued  by  Franklin  and  Henderson,  we  can  seo 
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nothing  to  blame ;  thqy  acted  with  the  avowed  intention  of  defeat- 
ing any  attachments  against  Grafton,  which  might  prevent  the 
appropriation  he  had  made  of  his  money  to  pay  a  legitimate  debt 
which  it  was  his  interest  to  discharge.  He  had  surely  the  right  of 
paying  one  creditor  in  preference  to  another ;  and  in  acting  as  they 
did,  the  garnishees  complied  with  his  often  expressed  wishes  and 
injunctions.  In  this,  they  did  no  injury  to  the  plaintiff,  whose 
rights,  under  his  attachipent,  had  not  vested,  when  they  paid 
Grafton's  debt  to  the  bank. 

Judgment  cffirmtd^ 


JoHif  B.  Hereford  v.  William  H.  Chase. 

An  accommodation  endorser  of  a  note  is  a  mere  surety  for  the  maker ;  and  a  privitj 
exists  between  sach  surety  and  the  creditor  which  compels  the  latter  to  presenre 
unimpaired  all  bis  rights  against  the  debtor,  where  he  intends  to  look  to  the  sure- 
ty for  payment  This  obligation  is  a  corollary  of  the  right  of  subrogation,  esta- 
blished by  law  in  favor  of  the  surety  who  pays  the  debt  of  his  principal ;  and  if 
the  creditor  fail  to  comply  with  this  obligation,  or  destroy  or  impair  the  right  of 
subrogation  to  his  mortgages  or  privileges,  the  surety  will  be  released. 

The  vendor  of  slaves,  sold  in  a  lump,  received  from  the  purchaser  a  note  for  the 
price,  endorsed  by  a  third  person  as  sure^  for  its  payment,  and  subseqently  pur- 
chased from  his  vendee  a  part  of  the  slaves:  held^  that  the  vendor's  privilege,  and 
the  surety's  right  of  subrogation  to  it,  wore  indivisible ;  that  the  latter  existed  en- 
tire as  to  all  the  slaves,  for  the  full  amount  of  the  debt  \  and  that  it  could  not  be 
divided  and  restricted  to  certain  slaves,  for  certain  amounts,  at  the  will  of  the 
original  vendor ;  and  that  by  such  re-purchase  the  endorser  was  discharged.  Had 
the  vendor  repurchased  all  the  slaves,  his  privilege  would  have  been  extinguished 
by  confusion ;  and  the  subrogation  to  which  the  surety  would  be  entitled  on  pay* 
ing  the  price,  would  have  become  impossible. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watt9  J. 

MoRPHT,  J.  This  action  is  brought  against  the  endorser  of  a 
promissory  note  of  $6750,  drawn  by  J.  Desmont.  The  answer 
admits  the  endorsement,  but  denies  that  legal  notice  of  the  protest 
has  been  given  to  the  defendant.  It  further  avers  that  defendant 
endor8ed  this  note  as  surety  for  the  maker,  to  enable  him  to  pur- 
chase a  lot  of  ten  slaves  from  the  plaintiff;  and  that  he  is  not  liable 
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inasmuch  as  Hereford,  who  had  the  privilege  of  vendor  on  these 
slaves,  entered  into  an  arrangement  with  the  said  maker  and  ven- 
dee, hy  which,  for  the  sum  of  $4675,  he  took  back  or  repurchased 
of  him  nine  out  of  the  ten  slaves,  for  which  the  note  sued  on  was 
given,  thereby  depriving  the  defendant  of  the  privilege  of  vendor 
on  these  slaves,  to  which  he  would  have  been  subrogated  in  law 
but  for  the  said  agreement,  composition,  or  resale  between  the 
plaintifT  and  the  maker  of  the  note.  It  is  further  averred  that  the 
debt  has  been  fully  paid  and  satisfied.  There  was  a  judgment  be- 
low in  favor  of  the  plaintiff  for  $3468  50,  from  which  the  defendant 
has  appealed. 

The  facts  set  forth  in  the  answer  are  made  out  by  the  evidence  in 
the  case.  It  shows  that  on  the  21st  of  Februarjs  1837,  the  plain- 
tiOr  sold  to  Desmont  ten  slaves  for  the  price  of  $6750,  and  received 
the  note  sued  on,  which  bore  interest  from  its  date  at  the  rate  of  ten 
per  cent  per  annum ;  that  on  the  11th  of  March,  1839,  the  plaintiff 
repurchased  of  Desmont  nine  of  the  same  slaves,  with  the  addition 
of  a  child  bom  after  the  sale,  for  $4675.  It  does  no^t  appear  whether 
the  tenth  slave  died  or  remained  in  the  possession  of  the  vendee^ 
nor  is  the  relative  Value  of  the  slaves  shown. 

It  is  clear  that  the  defendant  was  an  accommodation  endorser,  and 
as  such  merely  a  surety  for  the  maker.  It  is  equally  clear  that  by 
the  law  of  suretyship  there  is  a  privity  between  the  surety  of  a 
debtor  and  the  creditor,  which  compels  the  latter  to  preserve  all  his 
rights  against  the  debtor  unimpaired,  when  he  intends  to  look  to 
the  surety  for  payment.  This  obligation  on  the  part  of  the  creditor 
is  a  corollary  of  the  right  of  subrogation,  which  the  law  has  esta- 
blished in  favor  of  the  surety  who  pays  the  debt  of  his  principal. 
If  the  creditor  fail  to  comply  with  this  obligation,  or  does  any  act 
which  destroys  or  impairs  this  right  of  subrogation  to  his  mortgages 
or  privileges,  he  thereby  releases  the  surety.  Civ.  Code,  art.  3030. 
Pothier  on  Oblig.,  part.  11,  chstp.  1,  art.  6,  sec.  2. 

In  the  present  case,  if  the  plaiotiiT  repurchased  all  the  slaves,  his 
privilege  of  vendor  was  extinguished  by  confusion ;  and  the  sub- 
rogation to  which  defendant  was  entitled  on  paying  the  price,  be- 
came impossible  by  plaintiff's  act.  If  the  tenth  slave,  not  mentioned 
in  the  reconveyance,  is  yet  living  in  the  possession  of  Desmont,  of 
which  there  is  no  evidence  in  the  record,  the  defendant's  right  of 
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subrogation  has  been  materially  impaired.  It  standsjestricted  by  the 
act  of  plaintiff  to  a  single  slave,  while  he  is  decreed  to  pay  $3458^509 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  date  of 
the  resale.  The  ten  slaves  having  been  sold  in  a  lump,  the  vendor's 
privilege,  and  consequently  the  defendant's  right  of  subrogation  to 
it,  were  indivisible  ;  it  existed  entire  with  regard  to  all  of  them  for 
the  full  amount  of  the  debt.  It  could  not,  without  his  consent,  be 
divided,  andjrestricted  to  certain  slaves,  for  certain  amounts,  at  the 
will  and  pleasure  of  the  plaintiff.  Were  it  otherwise,  this  right  of 
subrogation,  which,  we  believe,  enters  largely  into  the  contempla- 
tion of  all  persons  who  become  sureties  for  others,  might  be  entirely 
.done  away  with.  Cases  might  well  occur,  in  which  collusion  be- 
tween a  vendor  and  vendee  would  render  it  entirely  nugatory.  The 
course  pursued  by  plaintiff  has,  in  our  opinion,  released  the  en- 
dorser. 

It  is  therefore  ordered  that  the  judgment  of  the  Commercial 
Court  be  reversed,  and  that  oura  be  for  the  defendant  with  costs  in 
both  courts. 

C  M»  JoneSf  for  the  plaintiff. 

X.  PetVce,  for  the  appellant. 


Cora  Ann  Slocomb  and  others  v.  John  A.  Watkins. 

In  m  mit  againat  the  endorser  of  a  note,  where  the  name  of  the  latter  has  been 
erased,  the  plaintiff  must  aooount  lor  the  eireumstance,  or  the  obligation  wiU  be 
considered  as  cancelled.  The  affidayit  of  the  plaintiff  vill  not  be  received  to 
prove  that  such  erasure  was'  made  through  error  or  accident;  it  must  be 
established  by  legal  eridenee,  not  by  the  declarations  of  the  party  irbo  seeks  to 


Arts.  SS58,  S259  of  the  Civil  Code  relate  exolusirely  to  written  obligations,  which 
have  been  either  lost  or  destroyed.  They  are  in  derog^tioo  of  the  general 
principles  of  eyideoce,  and  will  not  be  extended  to  cases  not  clearly  within  their 
purview. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  TFalts^  J. 
JBbnare  and  JS^g^  for  the  appellants,  contended:  1,  that  the 
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affidayit  of  the  plaintifis  should  have  been  receired  to  account  for 
the  erasure  of  defendant's  name.  Civ.  Code  2258.  CanirdU  ef 
d.  T.  Percy ^  17  La.  520.  2,  that  the  judgment,  if  against  the 
plaintifist  should  have  been  one  of  non-suit. 

Peyton  and  /.  W.  Smithy  for  the  defendant.  The  testimony 
of  Dennis,  one  of  the  makers  of  the  note,  was  properly  received.. 
The  maker  of  a  note  is  a  competent  witness,  in  an  action  against 
the  endorser,  to  prove  payment.  Chitty  on  Bills,  653— -8.  The 
erasure  of  the  defendant's  name  is  evidence  from  which  it  will  be 
presumed  that  the  obligation  has  been  extinguished,  until  the  con- 
trary be  proved.  lb.  214.  Sollibellao  v.  Peeve*8  curator^  8  La. 
56. 

MoRPHY,  J.  This  suit  is  brought  on  a  joint  and  several  pro- 
missory note,  drawn  by  Thomas  R.  and  James  A.  Dennis,  to  the 
order  of,  and  endorsed  by  the  defendant.  The  answer  pleads 
want  of  protest  and  notice ;  it  avers  further,  that  defendant  is  not 
liable,  because  his  name  has  been  erased  on  the  instrument  sued 
on,  and  his  obligation,  if  it  ever  existed,  thereby  cancelled,  and 
because  the  makers  have  paid  a  judgment  obtained  against  them  in 
Mississippi  on  this  same  note.  There  was  a  judgment  below  in 
favor  of  the  defendant,  from  which  this  appeal  has  been  taken. 

The  record  shows  that  in  1838,  a  suit  was  brought  in  Mississippi 
against  the  makers,  in  the  name  of  J.  A.  Watkins,  for  the  use  of 
Sloeomb,  Richards  &  Co.,  and  a  judgment  obtained;  but  the 
evidence  has  failed  to  convince  us  that  it  has  ever  been  satisfied  by 
the  defendants  in  that  suit.  One  of  them,  it  is  true,  has  sworn 
that,  in  November,  1839,  he  paid  the  money  into  the  hands  of  the 
sberifi*,  charged  with  the  execution  of  the  judgment,  and  took  the 
receipt  of  that  officer,  which  he  says  he  has  mislaid.  To  this  tes- 
timony we  cannot  give  much  credit,  as  it  is  contradicted  by  the 
attorneys  who  prosecuted  the  suit.  They  declare  that  the  makers 
were  insolvent,  and  that  nothing  could  be  made  out  of  the  judg- 
ment. The  returns  of  the  sheriff  show  moreover,  that  several 
writs  issued  successively  for  the  amount  due  by  them,  but  without 
success ,  and  that  the  last  of  these  writs  issued  after  the  time  when 
this  payment  is  pretended  to  have  been  marie  at  the  sheriff's  office. 
It  further  appears,  that  under  this  last  writ  t'.vo  negro  women  were 
seized  and  sold  in  January,  1840,  but  that  the  proceeds  of  the  sale 
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were  applied  to  previous  executions,  of  which  there  was  a  great 
number  against  them  in  the  hands  of  the  sheriff. 

In  relation  to  the  first  ground  of  defence,  the  name  of  the  de- 
fendant as  endorser  on  this  note,  appears  to  have  been  stricken  oflT 
and  erased,  but  at  what  time,  by  whom,  and  for  what  purpose* 
has  not  been  either  alleged  in  the  petition,  or  satisfactorily  shown 
on  the  trial  below.  The  plain titfs  who  produce  a  cancelled  in- 
stiument,  and  seek  to  recover  on  it,  are  bound  to  account  for  the 
erasure^  unless  they  do  so,  it  is  evidence  that  the  obligation  result- 
ing from  the  endorsement  has  been  annulled.  They  accordingly 
offered  their  own  affidavit  to  show  the  circumstances  under  which 
the  obliteration  was  made ;  but  this  mode  of  proof  was  objected  to, 
and  in  our  opinion  properly  rejected  below,  on  the  ground  that  no 
party  can  be  permitted  to  give  evidence  in  his  own  behalf.  It  has 
been  pressed  upon  us  by  the  appellant's  counsel,  that  this  case, 
from  its  peculiar  circumstances,  should  come  under  articles  2258 
and  2259  of  the  Civ.  Code,  and  that  the  plaintiffs'  affidavit  should 
have* been  received.  We  think  otherwise.  The  articles  referred  to* 
shQuld  not  be  extended  to  cases  which  are  not  clearly  within  their 
purview,  as  they  are  in  derogation  of  the  general  principles  of 
evidence.  They  relate  only  to  written  obligations,  which  are 
either  lost  or  destroyed.  The  formalities  of  advertising  the  loss, 
and  in  some  cases  of  giving  security  to  indemnify  the  party  against 
the  re-appearance  of  the  instrument,  as  well  as  the  faculty  given 
of  proving  its  contents  by  parol,  show  conclusively  that  these 
articles  contemplate  only  written  obligations,  the  absolute  absence 
of  which  must  be  accounted  for,  when  they  are  made  the  founda- 
tion of  a  suit.  In  the  present  case,  the  note  is  produced,  but  the 
endorsement  on  it  is  cancelled.  The  fact  that  this  erasure  was 
made  by  error  or  accident,  must  be  shown  by  legal  evidence,  not 
by  the  declarations  of  the  party  who  seeks  to  recover  on  it.  This 
erasure,  it  is  urged,  must  have  been  made  by  the  attorneys  who 
brought  suit  on  the  note  in  Mississippi,  as  in  their  testimony  they 
say  that  in  order  to  sue  in  the  name  of  the  payee  for  the  benefit 
of  the  endorsees,  it  was  necessary  to  strike  off  his  name ;  but 
when  examined  to  the  point,  they  deny  that  this  erasure  was  made 
by  them,  and  there  is  no  evidence  to  show  that  it  did  not  exist 
when  the  note  was  handed  to  them  for  collection.    If  the  holder  of 
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a  note  to  secure  or  facilitate  to  himself  the  means  of  suing  one 
of  the  parties  to  it,  erases  the  name  of  another  partyt  such  an 
act  may  well  he  looked  upon  as  a  voluntary  release  of  the 
iatter^s  liahility.  Bat  the  evidence  leaves  it  douhtful  who  made 
this  erasure ;  and  until  it  he  shown  to  have  heen  done  through 
accident  or  by  the  hand  of  a  third  person,  without  the  conS&nt  of 
the  plaintiff,  the  presumption  that  the  obligation  has  been  extin- 
guished, will  stand  as  a  bar  to  any  recovery.  3  La.  56.  We 
think,  however,  that  under  the  circumstances  of  this  case,  the 
judgment  helow  should  have  been  one  of  non-suit. 

It  is  therefore  ordered  that  the  judgment  of  the  Commercial 
Coart  be  reversed,  and  that  ours  be  for  the  defendant,  as  in  a  case 
of  non-suit,  with  costs  in  both.  Courts. 


James  Erwin  v.  James  McKinney  f|&|^inQ 
James  Erwin  v.  Lawrence  R.  Kennk  and^u|ai[i|rB»^' 

Where  it  is  provided  by  a  rule  of  conrt  *  that  in  all  cases  vnlfciafllia^Ji^eQ aired, 
iuid  no  time  is  speeified  in  the  Code,  three  days  shall  be  sufAoient,'  a  rule  taken 
on  the  29th  of  Jane  to  show  eaate  on  the  4  st  of  July,  will  not  be  sufficient  no- 
tiec. 

The  plaintiff  in  these  cases  is  appellant  from  a  judgment  of  the 
District  Court  of  the  First  District,  Buchanan^  J.  The  cases 
were  united  on  the  trial  of  the  rule  in  the  court  below ;  and  they 
were  brought  up  together. 

Martin,  J.  The  plaintiff  complains  that  the  first  court  illegally 
made  absolute  a  rule  which  defendants  had  obtained  against  him,  to 
sbow  cause  why  satisfaction  should  not  be  entered  on  two  judg- 
ments he  had  obtained  against  the  defendants.  He  has  built  hi^ 
hope  of  relief  at  our  hands  on  several  grounds,  one  of  which  only 
it  suffices  to  examine.  The  rule  was  obtained  on  the  29th  of  June, 
to  show  cause  on  the  1st  of  July,  when  it  was  made  absolute  in 
the  absence  of  the  plaintiff.  By  one  of  the  rules  of  the  District 
Court,  which  comes  up  in  the  record,  it  is  provided  that:  « In  all 
VOL.  I.  28 
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cases  where  notice  is  required,  and  no  time  speciBed  iu  the  Code, 
three  days  shall  be  held  sufficient,  except  in  cases  where  the  depo- 
sitions of  witnesses  are  to  he  taken  under  a  commission.' 

The  80th  of  June  was  the  only  intervening  day  hetween  the  29th« 
on  which  the  rule  was  obtained,  and  the  1st  of  July,  on  which  it  was 
made  absolute.  It  is  therefore  clear,  that  the  plaintiflT  had  not  the 
three  days  notice,  which  the  above  rule  requires ;  and  as  the  record 
shows  that  he  was  ahsent  on  that  day,  nothing  authorises  the  infer- 
ence that  he  waived  his  right  thereto.  The  rule  was  therefore 
erroneously  made  ahsolute. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Courtt 
making  the  said  rule  absolute,  he  reversed,  and  that  the  rule  of  the 
29th  July  he  discharged  ;  the  defendants  and  appellees  paying  the 
costs  of  the  appeal. 

Peyton  and  /.  TF.  Smithy  for  the  appellant. 

McJBnney,  for  the  defendants.  ' 


William  H.  Martin,  Executor,  v.  Esther  Drake  and  her 

Hushand. 

A  wife  not  separated  in  property  from  her  husband,  eannot  bind  herself  jointTf  with 

him,  either  as  drawer  or  endorser  of  a  note,  for  a  debt  contneted  on  aecount  of 

the  oommunity  daring  the  marriage. 
A  note  drawn  by  a  wife  not  separated  in  property,  to  the  order  of  her  husband,  and 

endorsed  by  him,  is  void ;  the  latter  cannot  enforce  its  payment,  nor  transfer  by 

endorsement  any  right  to  a  third  person  to  enforce  it 

This  case  was  tried  hefore  a  jury  in  the  District  Court  of  the 
First  District,  Buchanan,  J.  The  plaintiff  sues  as  the  testameii- 
tery  executor  of  Arthur  Mann. 

MoRPHT,  J.  The  defendants  have  appealed  from  a  judgment 
condemning  them,  in  solido,  to  pay  $600,  on  a  note  drawn  by  Es- 
ther Drake,  to  the  order  of,  and  endorsed  by  David  Drake,  her 
hushand.  The  petition  contains  the  usual  averments  of  demand, 
protest,  and  notice  to  the  endorser.     The  defendants  admitted  their 
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signatures,  bat  alleged  that  the  note  sued  on  was  given  in  part  pay- 
ment of  a  slave,  which  slave  was  afflicted,  at  the  time  of  the  sale, 
with  an  incurable  redhibitory  disease,  well  known  to  the  vendor, 
Arthur  Mann,  when  he  sold  the  slave  to  them. 

The  record  does  not  show,  nor  is  it  pretended  that  Esther  Drake 
was  separated  in  property  from  her  husband,  that  the  purchase  was 
for  her  individual  account  and  benefit,  or  that  her  husband  endorsed 
the  note  only  as  her  surety,  to  pay  a  debt  of  her  own.  .Under  the 
pleadings,  we  are  bound  to  presume  that  the  purchase  was  made, 
and  the  note  given,  on  account  of  the  community ;  if  so,  the 
wife  cannot  bind  herself  jointly  with  her  husband  for  a  debt  con- 
tracted during  the  marriage,  either  as  drawer  or  endorser  of  a  note. 
Cir.  Code,  arts.  2412,  2371,  2372.  If  the  defence  set  up  by  the 
answer  is  left  out  of  view,  the  note  sued  on  is  evidence  of  a  debt 
contracted  by  the  wife  towards  her  husband.  If  such  a  contract 
be  void,  as  can  hardly  be  doubted,  the  husband,  who  could  not  en- 
force it  himself,  has  not,  by  his  endorsement,  transferred  to  plaintiff 
any  such  right. 

On  the  merits  of  the  case,  so  far  as  the  husband  is  concerned,  he 
has  failed  to  support  his  defence  below  by  any  evidence.  The  ap- 
peal was  clearly  taken  by  him  for  the  purpose  of  delay. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed  as  relates  to  Esther  Drake,  and  affirmed  as  to  her  co- 
defendant,  David  Drake,  with  ten  per  cent  damages  and  costs. 

Bo$eliu8f  for  the  plaintiff.  No  counsel  appeared  for  the  ap^ 
pellants. 
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Francois  H.  Petitpain  v.  Thereze  Palmer  and  her  Husband. 

I  •  .     -■ 

A  note  drawn  by  a  wife,  payable  to  her  hasband,  is  absolutely  null  and  void  in  the 
hands  of  the  latter ;  no  hkvr  recognizes  any  obligation  of  the  wife  to  the  husband, 
resulting  from  any  contract  between  them.  But  where  such  note  has  been  eo* 
dorsed  by  the  latter  to  a  third  person,  it  will  bind  the  endorser. 

This  case  was  tried  before  a  jury  in  the  District  Court  of  th« 
First  District,  Buchanan,  J.  There  was  a  verdict  and  judgment 
against  the  defendant,  and  A.  W.  L.  Palmer,  her  husband,  in  so- 
lido,  for  the  amount  of  the  note  sued  on. 

Pepin,  for  the  plaintiff. 

Orymes,  for  the  appellants. 

Martin,  J.     The  defendants  are  appellants  from  a  judgment  on  , 
a  note  of  the  wife  payable  to  the  husband,  and  endorsed  by  him  to 
the  plaintiff.     The  appellees*  counsel  has  contended : 

1.  That  a  note  is  always  presumed  to  be  given  for  a  valid  consi- 
deration, and  that  it  devolves  on  the  adverse  party  to  show  the  con- 
trary. 

2.  That  the  incapacity  of  the  wife  to  make  a  contract,  is  removed 
by  the  authority  of  the  husband.   . 

3.  That  the  wife  should  have  pleaded  her  incapacity,  and  the 
want  of  consideration,  if  either  existed,  or  that  the  note  was  not 
given  for  her  bei^efit. 

I.  With  regard  to  the  note,  it  was  absolutely  null  and  void  ii^ 
the  hands  of  the  husband  ;  for  we  are  ignorant  of  any  law  which 
recognizes  an  obligation  of  the  wife  to  her  husband,  resulting  from 
any  contract  between  them.     Civ.  Code,  art.  1784. 

The  counsel  for  the  plaintiff  has,  however,  in  the  argument, 
placed  the  case  before  us  as  a  contract  of  suretyship  entered  into  by 
the  husband  for  the  wife,  under  the  form  of  an  accommodation 
note  with  his  endorsement  thereon  ;  and  he  insists  that  she  is  bound 
to  restore  the  money  thus  obtained  from  the  plaintiff  for  her  benefit. 
If  this  be  available,  it  ought  to  have  been  alleged  and  proved.  In 
the  absence  of  such  allegation  and  proof,  it  would  be  idle  in  us  to 
notice  it. 

Strong  as  this  case  is  in  favor  of  the  wife  against  the  plaintiff,  it 
is  equally  so  in  favor  of  the  latter  against  the  husband^  who,  by  his 
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endorsement  made  a  new  contract,  available  to  the  endorsee  as 
against  himself,  but  not  against  the  wife. 

It  is  therefore  decreed  that  the  judgment  of  the  court  below  be 
rerersed  as  far  it  relates  to  the  wife,  and  that  ours  be  for  her  with 
costs  in  both  courts ;  and  that  so  far  as  relates  to  the  husband, 
the  judgment  be  affirmed  with  costs  in  both  courts,  and  ten  per 
cent  damages  as  for  a  frivolous  appeal. 


Same  Case — On  a  Re-hearino. 

Where  the  attention  of  the  coart  has  not  been  drawn  to  a  bill  of  exeeptions  in  the 
record,  either  bj  the  points  filed,  or  on  the  first  hearing  of  the  case,  it  will  not  be 
noticed  on  a  re-heariiig. 

Maetin,  J.  This  case  was  before  us  at  the  February  term, 
1840,  when  we  reversed  the  judgment  so  far  as  it  related  to  the 
wife,  and  gave  ours  in  her  favor ;  and  affirmed  the  judgment  as  far 
as  it  related  to  the  husband.  The  plaintiff  and  the  husband  soli- 
cited and  obtained  a  re-hearing.  The  former  has  limited  his  pre- 
tensions to  the  substitution  of  a  judgment  of  nonsuit  to  that  in  favor 
of  the  wife,  and  has  relied  on  the  case  of  Maddox  v.  MaddoXy  12 
La.,  13 ;  a  case  which  differs  widely  from  the  present,  the  claim  of 
the  plaintiff  having  been  recognized  by  the  wife  in  her  will.  In 
the  present'\;ase,  the  plaintiff  has  no  other  evidence  of  his  claim 
against  the  wife  than  her  note  given  to  her  husband,  and  by  him 
tranferred  to  the  plaintiff.  As  the  husband  could  not  have  main- 
tained a  suit  upon  this  note,  the  plaintiff  cannot  have  acquired  such 
a  right  from  him.  Non  dat  qui  non  habet.  It  would  be  idle  to 
give  him  the  opportunity  of  a  second  attempt  to  enforce  such  a 
claim. 

The  husband  has  claimed  a  new  trial,  with  the  view  of  seeking 
relief  at  our  hands  against  what  he  calls  the  error  of  the  first  judge, 
who,  he  alleges,  erroneously  refused,  on  the  motion  of  his  counsel, 
to  retain  the  jury,  who  were  about  to  leave  the  box  for  the  chamber 
of  deliberation,  when  the  counsel  came  into  court  from  an  adjoin- 
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ing  room,  in  which  he  was  detained  by  business  while  the  trial  pro- 
ceeded in  the  District  Court.  As  no  points  were  filed  by  this  de- 
fendant, and  our  attention  was  not  drawn  at  the  first  hearing  of  this 
case  to  the  bill  of  exceptions,  which  was  taken  on  the  judge's  re- 
fusal, it  would  be  irregular  to  notice  it  on  a  re-hearing. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  re- 
main undisturbed. 


Samuel  Hermann  and  another  v.  The  Union  Bank  of 
Louisiana. 

The  plaintiffs,  as  agents  of  tlie  owner  of  certain  notes,  deposited  them  vith  defendants 
for  collection ;  the  notes  were  not  paid  at  maturity,  nor  were  they  reg;ular]y  pro- 
tested, but  were  subsequently  returned  to  the  owner.  Plaintiffs,  considering  them- 
selves responsible  to  the  latter,  sued  defendants  in  their  own  names,  alleging 
that  the  notes  were  deposited  by  them  as  agents  of  the  owner:  ffeld,  that  the  plain- 
tiffs not  having  paid  the  amount  of  the  notes,  and  their  agency  having  terminated, 
payment  to  the  plaintiffs  would  not  exonerate  the  defendants  from  the  claim  of  the 
owner. 

Appeal  from  the  Parish  Court  for  the  parish  of  New  Orleans, 
Mauriarit  J.. 

Martin,  J.  The  plaintiffs  seek  to  make  the  defendants  respoa- 
sible  for  the  amount  of  a  bill  of  exchange  and  three  promissory 
notes  deposited  with  them  for  collection,  on  the  allegation  that  due 
diligence  was  not  exercised  by  the  latter.  The  defendants  pleaded 
the  general  issue,  and  averred  that  if  the  plaintiffs  sustained  any 
loss  in  regard  to  the  above  bill  and  notes,  it  resulted  from  the  delays 
and  irregularities  of  the  mail,  for  which  the  defendants  cannot  be 
held  responsible.  The  plaintiffs  had  judgment  for  the  aggregate 
amount  of  the  bill  and  notes,  with  legal  interest  from  the  day  oa 
which  they  ought  to  have  been  respectively  protested,  with  costs. 
The  defendants  appealed.  The  case  is  before  us  on  a  point  which 
does  not  appear  to  have  received  the  consideration  of  the  first  judge. 
The  plaintiffs  sue  in  their  own  names,  but  allege  that  they  deposit- 
ed the  bill  and  notes,  as  agents  of  J.  L.  &  S.  Joseph  &,  Co.,  of  Neit 
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York,  in  the  latter  part  of  1836,  and  returned  them  to  iheir  prin- 
cipals as  soon  as  they  received  them  back  from  the  defendants;  and 
that  their  said  principals  answered,  that  they  considered  the  plain- 
tiffs as  liable  to  them  for  the  amount  of  the  bill  and  notes,  due 
diligence  not  having  been  exercised  by  them ;  and  that  their  said 
principals  have  since  failed,  and  their  assignees  still  hold  and  con- 
sider them  (the  plaintiffs)  as  liable.  The  plaintiffs  not  having  paid 
the  amount  of  the  bill  and  notes,  the  defendants  are,  if  due  dili- 
gence was  not  used,  still  liable  to  the  assignees  of  the  Josephs. 
The  agency  of  the  plaintiffs  probably  terminated  on  their  returning 
the  bill  and  notes  to  the  former,  and  certainly  on  the  failure  of  the 
Josephs,  or  the  assignment  of  their  estate ;  and  payment  to  the 
plaintiffs  would  not  exonerate  the  defendants  from  the  claims  of  the 
assignees  of  the  Josephs. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  that 
ours  be  for  the  defendants,  with  costs  in  both  courts. 

Mazureau,  for  the  plaintiffs. 


Deni»9  for  the  appellants. 


Jakes  Hart  v,  Alfred  Philipps. 
The  Same  v.  The  Same. 

Ko  sppeal  will  lie  from  a  judgment  on  a  rule  to  show  cause  why  an  attachment 
ahoold  not  be  set  aside ;  the  judgment  is  an  interlocutory  one,  works  no  irrepar- 
able injury,  and  may  be  corrected,  if  erroneous,  by  appeal  from  the  final 
judgment. 

The  defendant  has  appealed  in  these  cases,  from  judgments  of 
the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Eggleston^  for  the  plaintiff. 

Van   DaUon,  for  the  appellant. 

MoRPHT,  J.  The  petitioner  in  each  of  these  cases  sued  out  a 
writ  of  attachment,  under  which  eleven  packages  of  goods  were 
seized,  but  afterwards  released  upon  the  defendant's  giving  bond 
as  required  by  law.  A  rule  was  then  taken  on  the  plaintiff  in  each 
case,  to  show  cause  why  the  writ  of  attachment  should  not  be  set 
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aside,  on  certain  groands  filed  at  the  time  of  taking  the  rule.  This 
motion  having  been  overruled  by  the  inferior  judge,  the  defendant 
appealed.  We  deem  the  appeal  premature.  The  order  made  on 
the  rule  is  an  interlocutory,  not  a  final  decree  ;  it  works  no  irrepar- 
able injury  to  the  appellant;  the  error,  if  it  be  one,  can  be 
corrected  by  appeal  from  the  final  judgment  in  the  case.  Code  of 
Prac.  art.  666. 

Appeals  dismisseds 


Jacob  L.  Florance  v.  The  Orleans  Navigation  CompaKyi 

The  right  giyen  by  art  686  of  the  Code  of  Practice,  to  a  creditor  havlog  a  privilege 
or  special  mortgage  on  property  seized  for  a  debt  of  which  all  the  instalments 
are  not  dae,  of  causing  the  whole  property  to  be  sold  on  terms  of  credit  corres- 
ponding with  the  periods  at  which  such  instalments  are  payable,  results  from  the 
principle  that  every  part  of  the  property  is  mortgaged  for  the  whole  of  the  debt, 
the  holders  of  the  different  instalments  secured  by  the  same  mortgage  being 
entitled  to  participate  in  the  distribution  of  the  proceeds.  But  it  does  not  follow 
that  the  mortgi^or,  who  is  bound  for  the  whole  debt,  notwithstanding  the  in- 
sufficiency of  the  property  mortgaged,  can,  in  an  action  by  the  holder  of  a  note 
for  the  instalment  already  due,  claim  as  a  right  that  the  property  should  be  sold 
on  such  terms,  especially  when  the  poceeding  is  by  an  ordinary  action. 

John  M'Donough,  the  purchaser  of  the  property  sold,  under 
an  execution  against  the  defendant,  is  appellant  from  a  judgment 
of  the  Commercial  Court  .of  New  Orleans,  Watts,  J.,  rescinding 
the  sale.  The  property  sold  is  the  same  that  was  mortgaged  to 
secure  the  note  sued  on,  with  others  not  due  at  the  institution  of 
the  suit. 

BuLLARD,  J.  The  plaintifl^  having  obtained  a  judgment  against 
the  defetidant,  upon  a  promissory  note,  paraphed  on  its  face  by  a 
notary  public,  look  out  a  writ  of  Jieri  facias,  under  which  the 
sherifi*  proceeded  to  sell  a  lot  of  ground  belonging  to  the  defen- 
dants. On  the  second  exposure,  the  land  was  sold  at  twelve 
months  credit. 

The  defendants  then  took  a  rule  against  the  sheriff,  to  which  the 
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parcbaser  was  afterwards  made  a  party,  to  show  cause  why  the 
sale  shonld  not  be  set  aside  and  annulled,  in  as  much  as  the  same 
was  not  made  in  conformity  to  law,  and  the  land  was  not  advertised 
to  be  sold  on  such  terms  as  the  act  of  mortgage  required.  This 
rule  was  made  absolute,  and  the  purchaser  appealed* 

The  appellee  relies  in  support  of  the  judgment  rendered  in  the 
first  instance,  upon  articles  686  and  707  of  the  Code  of  Practice, 
the  first  of  which  provides,  that  '  when  a  seizing  creditor  has  a 
privilege  or  special  mortgage  on  the  property  seized,  for  a  debt  of 
which  all  the  instalments  are  not  yet  due,  he  may  demand  that 
the  property  be  sold  for  the  whole  debt,  provided  it  be  on  such 
terms  of  credit  as  are  granted  to  the  debtor  by  the  original  contract 
for  the  payment  of  such  instalments  as  are  not  due.* 

In  the  case  of  Pepper  v.  Jhinlap,  16  La.  163,  this  court  affirmed 
a  judgment  of  the  District  Court,  ordering  the  mortgaged  property 
at  the  suit  of  the  holder  of  one  of  the  notes  to  be  sold  upon  the 
terms  of  credit  stipulated  in  the  original  contract.  The  article 
above  recited  gives  this  right  to  the  mortgagee  in  an  hypothecary 
action,  and  it  results  from  the  principle  that  every  part  of  the  pro- 
perty is  mortgaged  for  the  whole  of  the  principal  debt,  and  that  in 
the  distribution  of  the  proceeds  of  the  pledge,  the  holders  of  the 
dififerent  instalments  of  the  same  mortgage  are  entitled  to  parti- 
cipate. But  it  does  not  appear  to  us  logical  to  conclude  from  hence, 
that  the  mortgagor,  who  is  bound  at  all  events  to  pay  the  whole  of 
the  debt,  notwithstanding  the  insufficiency  of  the  property  mort- 
gaged, can  claim  as  a  right  the  application  pf  the  same  principle, 
especially  when,  as  in  the  present  case,  the  proceeding  is  by  an 
ordinary  action,  and  the  sheriff  in  executing  the  fieri  facias  is 
bound  to  sell  sufficient  property  for  cash  to  satisfy  the  writ. 

The  case  of  Heed  et  al.  v.  Schmidt,  11  La.  72,  which  has 
been  cited  by  the  counsel  for  the  appellee,  does  not  appear  to  us  to 
support  his  pretensions.  In  that  case  the  judgment  had  directed 
the  manner  and  terms  of  the  sale,  and  the  sale  which  was  made  by 
the  sheriff,  was  set  aside  because  he  had  not  proceeded  according 
to  the  judgment.  In  the  present  case,  we  are  of  opinion  that  the 
court  erred  in  rendering  the  rule  absolute. 

It  is  therefore  ordered  that  the  judgment  of  the  Commercial 
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Court  be  rerersed,  and  that  the  rale  be  discharged  witb  costs  in 
both  courts, 

Joaephit  for  the  plaintiff. 

G,  Strawbridget  for  the  appellant. 

Hennen^  for  the  defendant. 


1"^'^ 


Jamxs  Qallisr  v.  Jaxes  Walsh  and  another. 

A  prOTision  in  articles  of  co-partnership,  that  all  disputes  growing  out  of  the  partneiv 
ship  transactions  shall  be  submitted  to  arbitration,  does  not  apply  to  an  action  insti- 
tuted after  the  dissolution  of  the  partnership  bj  the  death  of  one  of  the  members, 
for  a  final  settlement  of  the  partnership  afiairs. 

Bj  applying  for  the  administration  of  an  estate,  in  a  parish  difTerent  from  that  of  hit 
domicil,  a  party  subjects  himself  to  the  authority  of  the  courts  within  whose  terri- 
torial jurisdiction  the  administration  is  granted,  in  every  thing  that  concerns  such 
administnition. 

An  action  for  a  final  settlement  of  the  partnership  affairs,  against  a  sunriving  partner 
and  the  curator  of  the  estate  of  a  deceased  partner,  in  which  the  petition  sets  forth 
acts  of  mismanagement  and  fraud,  is  not  a  claim  for  a  sum  of  money  in  the  mean- 
ing of  art.  924  of  the  Code  of  Practice,  and  as  such  exclusively  within  the  jurisdie- 
tion  of  the  Court  of  Probates.  Such  an  action  is  properly  brought  before  a  court 
of  ordinary  jurisdiction,  in  which  a  jury,  if  called  for,  may  pronounce  on  the  ques- 
tion of  fraud. 

A  surviving  partner  will  not,  by  consenting  to  the  appointment  of  experts  by  a  Court 
of  Probates  to  examine  the  partnership  books  after  the  death  of  his  co-partner,  so 
subject  himself  to  its  authority  as  to  preclude  his  rig^t  to  except  to  its  jurisdictioiu 

Where  one,  of  two  obligors  on  a  joint  note  who  must  be  sued  together,  has  died,  the 
action  must  be  brought  before  a  court  of  ordinary  jurisdiction. 

Action  by  the  plaintiff  before  the  Commercial  Court  of  New 
Orleans,  Watts^  J.,  against  Walsh,  and  Denis  Murphy,  curator  of 
the  succession  of  James  Burdon,  deceased. 

This  case  was  submitted  without  argument. 

(r.  B,  Duncan^  for  the  appellant. 

Canon,  Macready,  and  R,  M.  Carter,  for  the  defendants. 

MoRPHT,  J.  The  plaintiff  has  appealed  from  a  decree  ordering 
the  transfer  of  this  cause  to  the  Court  of  Probates  of  the  parish  of 
Jefferson.  The  suit  is  brought  to  obtain  the  settlement  and  liquida- 
tion of  a  partnership,    heretofore  existing  between  the  plaintiff. 
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Uiekael  Collins,  James  Walsh,  and  James  Batdon,  for  carrying  on 
the  business  of  baying,  selling,  manafactaring,  and  dealing  in  all 
kinds  of  timber,  or  any  other  business  that  the  parties  might  think 
•proper  to  pursue.  A  large  piece  of  property,  together  with  a  saw 
mill,  and  a  number  of  negroes  were  put  into  the  partnership,  which 
was  to  be  solely  managed  by  Walsh  and  Burden,  under  the  name 
of  Walsh  &  Co.  Some  time  after  the  formation  of  the  partnership, 
Coltins  having  expressed  a  wish  to  withdraw  from  it,  the  plaintiff 
purchased  his  interest  in  the  concern ;  and  about  one  year  after- 
wards Bbrdon  died  in  the  parish,  of  Jefferson,  and  Denis  Murphy 
was  appointed  curator  to  his  estate.  The  petition,  which  is  one  of 
unusual  length,  after  stating  in  detail  the  conditions  and  articles  of 
the  co-partnership,  sets  forth  a  series  of  acts  of  mismanagement  and 
fraud  on  the  part  of  the  said  Walsh  and  Burden,  which  are  alleged 
to  hare  caused  to  plaintiff  the  loss  of  large  sums  of  money,  and  to 
hare  led  to  the  seizure  and  sale  of  the  saw  mill  and  slares  belong- 
ing to  the  partnership.  Both  defendants  filed  exceptions  to  this  pe- 
tition. The  judge  below  took,  we  think,  a  correct  view  of  that 
made  by  Walsh  to  the  petitioner's  right  of  action.  Tho  tenth  arti- 
cle of  the  contract  of  co-partnership,  under  which,  it  is  contended, 
that  all  disputes  growing  out  of  the  partnership  transactions  must 
be  submitted  to  arbitration,  does  not  apply  to  the  present  case ;  it 
refers  obviously  to  differences  of  opinion,  and  disputes  touching  the 
proper  construction  of  the  contract,  and  to  the  rights  of  the  parties 
under  it  during  the  existence  of  the  partnership.  But  the  contract 
is  now  at  an  end,  and  this  action  is  for  a  general  settlement  and  final 
liquidation  of  all  the  partnership  affairs. 

The  other  defendant.  Murphy,  after  making  the  same  objection, 
urged  that  the  District  Court  had  no  jurisdiction  over  him,  in  his 
capacity  of  curator  of  the  estate  of  Burden.  The  wording  of  these 
exceptions  is  rather  vague ;  as  they  allege,  however,  that  defen- 
dant's residence  is  in  the  parish  of  Concordia,  his  plea  to  the  juris- 
diction appears  to  be  two-fold  :  1st,  on  account  of  his  domicil  being 
in  that  parish ;  and  2d,  on  account  of  the  nature  of  the  suit,  which 
being,  as  he  contends,  for  a  sum  of  money,  can  only  be  entertained 
in  the  Court  of  Probates  of  Jefferson,  so  far  as  the  estate  of  Bur- 
don  is  concerned. 

We  perfectly  agree  with  the  judge  a  quojihtX  by  applying  for  an 
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administration  at  a  distance  from  his  domicil*  the  defendant  has  sub- 
jected himself  to  the  authority  of  those  courts  within  whose  terri- 
torial jurisdiction  the  administration  has  been  granted,  in  every 
thing  that  concerns  such  administration  ;  b^t  we  do  not  believe  that 
this  $uit  is,  wUhin  the  meaning  of  article  924  of  the  Code  of  Prac- 
tice, a  claim  for  a  sum  of  money  against  the  estate,  exclusively 
within  the  jurisdiction  of  the  Court  of  Probates  of  Jefferson.  It  ia 
true,  that  upon  the  final  settlement  of  the  partnership  concerns, 
the  estate  may  be  declared  to  be  indebted  to  the  plaintiff  for  the 
alleged  acts  of  mal-administration  and  fraud,  but  the  petition  claims 
of  the  succession  no  specific  sum  or  debt ;  it  only  calls  for  an  ad- 
justment of  the  accounts,  and  the  correction  of  the  partnership 
books,  which  are  charged  to  have  been  falsely  and  fraudulently 
kept  by  the  defendants.  When  the  liability  or  indebtedness  of  the 
deceased  shall  have  been  determined  contradictorily  with  all  the 
partners,  as  it  must  be  in  cases  like  the  present,  the  plaintiff  will 
probably  have  to  seek  the  collection  of  whatever  sum  may  be  de- 
clared to  be  due  to  him,  in  the  Court  of  Probates,  concurrently  wilk 
the  other  creditors  of  the  estate,  as  he  would  have  to  do  in  the  case 
of  a  judgment  rendered  by  the  latter  court  itself.  Code  of  Pr.,  art. 
087.  The  action  was,  we  think,  properly  brought  before  a  court  of 
ordinary  jurisdiction,  in  which  a  jury,  if  called  for  by  any  of  the 
parties,  can  pass  upon  the  questions  of  fraud  presented  by  the 
pleadings.  Even  if  the  Court  of  Probates  of  Jefferson  could  take 
cognizance  of  a  suit  of  this  character,  James  Walsh,  who  must  ne- 
cessarily be  made  a  party  to  it,  is  not  amenable  to  that  tribunal. 
We  do  not  think  that  by  his  consent  to  have  experts  appointed  by 
the  Court  of  Probates  to  examine  into  the  state  of  the  partnership 
books,  after  the  death  of  Burden,  he  has  so  subjected  himself  to  its 
authority,  as  to  preclude  hi^  right  of  excepting  to  its  jurisdiction, 
had  the  present  suit  been  brought  (here.  In  a  case  of  conflict  be- 
tween the  two  courts,  such  as  would  be  presented  in  a  suit  on  a 
joint  note,  where  the  two  obligors  must  be  sued  together,  and  where 
one  of  them  has  died,  the  limited,  would  have  perhaps  to  yield  to 
the  general  or  ordinary  jurisdiction ;  but  in  the  present  case  no  such 
conflict  exists,  as,  in  our  opinion,  the  District  Court  has  jurisdiction 
ratione  materiss  as  well  as  ratione  personarum. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
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reversed ;  that  the  exceptions  to  its  jurisdiction  be  overruled  and 
set  aside  ;  and  that  this  case  be  reinstated  on  the  docket,  and  pro- 
ceeded in  according  to  law.  The  costs  of  this  appeal  to  be  borne 
by  the  appellees. 


Albert  Pawling  v.  Nimrod  Houren  and  others. 

In  an  action  on  a  note,  not  protested  at  matoritf ,  vhere  the  defendaota  have  not 
been  pat  in  default  before  suit,  and  there  is  no  evidence  of  any  promise  to  pay 
interest,  it  will  only  be  allowed  from  judicial  demand. 

George  and  James  Heaton  are  appellants  from  a  judgment  of 
the  Commercial  Court,  Watts^  J. 

KIoRPHnr,  J.  The  defendants  were  sued  on  a  note  of  five  hun- 
dred dollars,  drawn  jointly  and  severally  by  them,  to  the  order  of, 
and  endorsed  by,  V.  Baxter.  Nimrod  Houren  suffered  a  judgment 
by  default  to  go  against  him,  which  was  duly  confirmed,  and  from 
which  no  appeal  has  been  taken.  The  other  two  defendants  have 
filed  a  joint  answer,  setting  iorth  a  number  of  facts  which  it  is  un- 
necessary to  notice,  as  they  have  not  been  supported  by  evidence, 
and  which,  had  they  been  fully  proved,  would  not  have  much 
aided  their  defence.  Judgment  having  been  rendered  against 
them  below,  they  appealed. 

The  judge,  in  our  opinion,  erred  however,  in  allowing  interest 
from  the  7th  of  December,  1839.  The  note  sued  on  was  not  pro- 
tested at  maturity,  nor  have  the  debtors  been  otherwise  put  in 
default  before  the  inception  of  this  suit;  and  there  is  no  evidence 
of  any  agreement  or  promise  on  the  part  of  the  appellants  to  pay 
interest.  The  counsel  for  the  appellee  has  called  our  attention  to  a 
statement  made  by  one  of  the  defendants'  witnesses,  '  that  the 
plaintiff  told  him  that  he  was  getting  interest  on  this  note.*  Ad- 
mitting that  under  article  2895  of  the  Civ.  Code,  parol  evidence 
could  in  any  case  be  received  to  prove  conventional  interest,  this 
testimony  is  nothing  more  than  the  declaration  of  the  plaintiff  him- 
self, and  is  moreover  extremely  vague.    If  it  were  meant  that  the 
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plaintifT  was  from  time  to  time  receiring  interest  on  this  note,  he  is 
not  entitled  to  receive  it  a  second  time.  If  the  idea  is,  that  interest 
was  running  in  his  favor  on  this  note,  it  is  not  shown  that  it  was  by 
virtue  of  any  promise  made  by  the  defendant. 

It  is  therefore  ordered  that  the  judgment  of  the  Commercial 
Court  be  amended,  so  as  to  bear  legal  interest  only  from  the  day 
of  judicial  demand,  the  plaintiff  and  appellee  paying  the  costs  of 
this  appeal. 


Cohen,  for  the  plaintiff. 
Wray,  for  the  appellants. 


Thomas  H.  Gorman  v.  S.  E.  Bbrghans  and  her  husband. 

An  appeal,  by  a  married  woman,  from  a  judgment  rendered  against  her,  taken  in 
her  name  alone,  and  without  being  authorized  by  her  husband  or  the  eoort,  will 
be  dismissed. 

Appeal  from  a  judgment  of  the  Commercial  Court,  WattM,  J. 

Eyma,  for  the  plaintiff,  moved  to  dismiss  the  appeal,  the  defen- 
dant having  taken  the  appeal  and  subscribed  the  bond  without  the 
authority  either  of  her  husband  or  of  the  court.  Code  of  Pract. 
105,  106.     Civ.  Code.  123,  1775,  1779. 

Greiner,  for  the  appellant. 

MoRPHY,  J.  This  suit  began  by  attachment  on  a  note  of  hand 
for  $475,  drawn  by  S.  E.  Berghans,  under  the  authorization  of 
Qeorge  Berghans,  her  husband,  to  the  order  of  Jesse  Strong,  and 
by  him  endorsed  over  to  the  plaintiff.  The  general  issue  was 
pleaded;  whereupon,  judgment  below  having  been  rendered  in 
favor  of  the  plaintiff,  the  defendant  appealed, 

A  motion  to  dismiss  this  appeal  has  been  made,  which,  in  our 
opinion,  must  prevail :  the  defendant,  S.  E.  Berghans'  petition  of 
appeal  is  made  in  her  name  alono ;  she  does  not  appear  to  have 
been  authorized  to  prosecute  this  appeal  either  by  her  husband,  or 
by  the  court.     Code  of  Pr.,  art.  106.     Civ.  Code,  art.  123. 

Appeal  dismiBsedf 
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The  Nbw  Orleans  Canal  and  Banking  Covpant  v.  Nathan 

F.    COHLT. 

Where  property  has  been  attached,  on  an  affidarit  that  the  defendant  had  left  the 
State  with  the  intention  of  never  returning,  his  subsequent  return  will  not  alone 
be  anffieient  to  dissolve  the  writ,  where  cireumstances  render  it  probable  that  his 
original  intention  was  not  to  return ;  otherwise,  where  nothing  suspicious  ex- 
isted, or  where  an  intention  to  return  was  proyed. 

On  a  rule  to  show  cause  why  an  order  of  arrest  should  not  be  dissolved,  in  a  case  in 
which  property  had  been  previously  attached,  proof  of  the  insufficiency  of  the 
property  attached  will  not  be  on  the  plaintiff,  where  its  softeiency  was  not  made 
a  ground  of  the  rule  to  quash  the  arrest. 

The  plaintiffs  have  appealed  from  a  judgment  of  the  District 
Court  of  the  First  District,  Buchanan,  J.,  setting  aside  a  writ  of 
attachment;  and  the  defendant  is  appellant  from  a  judgment, 
maintaining  a  writ  of  arrest. 

F,  B.  Conrad,  for  the  plaintiffs,  contended  that  the  court  below- 
erred  in  setting  aside  the  attachment,  citing  Crrainer  y.  Devlin,  t 
La.  109;  and  decided  correctly  in  sustaining  the  arrest.  7  Martin 
N.  S.  525. 

Soule  and  M^Henry,  for  the  defendant. 

Martin,  J.  The  plaintiffs  are  appellants  from  a  judgment  dis- 
missing an  attachment  of  the  defendant's  property,  and  appellees 
from  one  discharging  a  rule  which  the  defendant  had  obtained, 
calling  on  them  to  show  cause  why  he  should  not  be  relieved  from 
the  arrest  of  his  person.  The  attachment  was  obtaihed  on  the 
usual  affidavit,  that  the  defendant  had  '  departed  from  the  State^ 
nerer  to  return;'  and  the  first  judge  has  considered  his  return 
since,  as  conclusive  evidence  of  his  intention  to  return  when  he 
departed ;  at  least  he  has  presented  it  to  us  as  such  in  his  judg- 
ment. It  is  true  that  the  defendant  has  shown  that  he  has  been  » 
resident  of  the  city  for  about  five  years,  and  carried  on  business  as 
a  merchant ;  that  during  that  time  he  has  been  in*  the  habit  of  ab- 
senting himself  every  year  during  the  sickly  season,  leaving  an 
agent,  or  clerk  to  attend  to  his  business.  We  feel  no  hesitation  in 
saying,  that  if  no  suspicious  circumstances  existed,  we  should 
concur  in  the  opinion  of  the  first  judge  in  dissolving  the  attach- 
ment; but  the  case  of  the  defendant  is  that  of  a  person  charged 
with  having,  with  the  aid  of  one  of  the  tellers  of  the  bank,  ac- 
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lually  defrauded  it  of  a  sum  of  upwards  of  sixty  thousand  dollars, 
a  circumstance  which,  in  our  opinion,  removes  every  suspicion  of 
an  intended  deviation  from  the  truth  in  the  president  of  the  bank, 
who  made  the  affidavit  required  by  law.  Notwithstanding  this,  if 
the  defendant  had  made  his  intention  to  return  evident,  he  would  be 
entitled  to  relief;  but  the  consequences  he  had  to  apprehend  from 
the  gross  fraud  he  is  charged  with  having  committed  on  the  bank, 
rendered  his  intention  to  avoid  them  by  flight  so  probable,  th&t 
the  mere  circumstance  of  his  return  does  not  totally  destroy  the 
presumption.  Men  often  do  that  which  they  once  intended  not  to 
do.  By  sustaining  the  ^ittachment,  the  bank  may  possibly  obtain 
a  portion  of  the  large  sum  of  which  they  have  been  defrauded  ;  by 
discharging  it,  the  defendant  will  be  enabled  to  defeat  the  ends  of 
justice,  so  far  as  he  is  cojicerned.  It  appears  to  us  that  the  rule 
ought  to  have  been  discharged.  The  object  of  the  second  rule 
v^as  the  relief  of  the  defendant  from  the  arrest  of  his  person,  ob- 
tained on  a  suggestion,  supported  by  an  affidavit,  that  the  property 
attached  was  insufficient  to  secure  the  debt  due  to  the  bank,  and 
that  the  defendant  was  about  to  depart  permanently  from  the  State, 
without  leavings  property.  The  defendant  resists  the  plaintifls' 
attempt  on  the  grounds :  1st,  that  the  allegations  in  the  affidavit 
are  untrue ;  2d,  that  the  object  of  the  plaintiffis  was  to  harass  the 
defendant. 

On  the  first  ground,  the  judge  informs  us  that  the  allegations  are 
attempted  to  be  disproved  by  the  late  return  of  the  defendant  to 
this  State,  and  his  forbearance  to  avoid  his  arrest  aAer  he  had 
notice  that  an  order  had  been  issued  therefor.  To  this,  he  has  in 
our  opinion,  very  correctly  given  no  weight,  and  has  considered 
the  allegations  of  the  parties  supported  by  the  following  circum- 
stances, to  wit :  that  it  is  not  shown  that  the  defendant  has  any 
business  which  will  require  his  continued  residence  here,  nor  that 
he  has  any  other  property  with  him.  Lastly,  the  defendant's 
counsel  urged  that  the  plaintiffs  ought  to  have  sho%vn  the  insuffi- 
ciency of  the  property  attached  to  discharge  the  debt.  He  relies 
on  the  case  of  Ferguson  v.  Foster,  7  Martin  N.  S.,  521.  The  Dis- 
trict Court  correctly  concluded,  under  the  authority  of  that  case, 
that  as  the  defendant  had  not  put  the  plaintiffs  upon  the  proof,  by 
making  the  previous  attachment  of  sufficient  property,  aground  of 
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the  rule  to  quash  the  arrest,  the  onus  prbbandi  did  not  layon  the 
plaintiflT. 

It  is  therefore  ordered,  that  the  jadgment  making  the  first  rule 
ahsolute,  be  reversed,  and  that  our  judgment  be,  that  the  said  rule 
be  discharged,  and  that  the  jadgment  discharging  the  second  rule 
be  affirmed.  The  defendant  paying  costs  in  both  courts,  on  each 
of  the  rules. 


William  T.  Lenoir  and  another  v.  J.  Kain  and  others. 

A  bond  for  a  eertain  aum,  with  a  eonditiun  that  it  ahall  be  void,  on  (he  deUvery  bj  the 
obligon  of  a  {MUtienlar  note,  it  a  oontraet  the  prineipal  obligation  of  which  is  die 
ymjmeat  of  die  sum  whieh  it  aeknowledges  to  be  dae,  sul^feot  (o  a  retolative  condi- 
doo,  to  wit:  the  sorrender  of  the  notow 

This  case  V9ts  tried  before  the  Parish  Court  of  the  parish  of  New 
Orleans,  Maurianj  J.  The  plaintiffs,  forming  the  commercial  house 
of  Lenoir  &  Barnes,  sue  for  the  use  of  C.  Ailing  &  Co.  They 
allege  that  having  executed  a  note  payable  to  the  order  of  William 
Kain  db  Co.,  they  were  induced  by  the  latter  and  the  defendants,  J. 
Kain  db  Stroud,  and  Duvivier  db  Woodlief,  to  pay  the  amount 
witboat  a  delivery  of  the  note  itself,  on  receiving  from  William 
Kain  db  Co.,  and  the  defendants,  a  bond  ppyable  in  ninety  days  for 
a  som  somewhat  exceeding  the  amount  paid,  the  condition  of  which 
provided  that  it  should  be  void  on  the  delivery  of  the  original  note 
of  Lenoir  db  Barnes  to  their  agents.  They  further  aver  that  the 
note  was  never  given  up,  either  to  themselves  or  to  their  agents  ; 
that  at  the  time  it  was  paid  by  them,  it  had  been  negotiated  before 
Batarity,  which  was  unknown  to  them;  that  they  have  since  been 
obliged  *  to  settle  for  and  take  up  said  note,  in  the  hands  of  third 
persons,  annexing  it  for  reference ;'  and  have  in  viiin  demanded 
payment  of  the  bond  of  the  defendants.  The  defendants  answered 
by  a  general  denial ;  Kain  db  Stroud  further  denying  the  authority 
of  McCormick,  who  signed  the  bond  as  their  agent,  and  Duvivier 
db  Woodlief  affirming  that  they  only  signed  as  securities  of  Kain 
db  Stroud,  and  claiming  to  be  discharged  in  case  it  ahould  hg  de- 
cided that  the  latter  were  not  bound. 

Hoffman^  for  the  plaintiffs. 

T.  SlideU,  for  the  appellants. 

VOL.  I.  ao 
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BvLLARD,  J.  This  is  an  action  against  the  defendants,  as  prin- 
cipals and  sureties  on  a  bond,  by  which  they  engaged  to  pay  to 
Taylor,  Gardiner  &  Co.,  as  the  agents  of  the  plaintifis,  the  sum  df 
$2050  51.  The  conditio^  upon  which  the  payment  was  made  to 
depend,  as  expressed  on  the  face  of  the  bond,  was,  that  the  obligors 
furnish  and  deliver  over  to  the  said  t^aylor,  Gardiner  &  Co.,  a  pro- 
missory note  drawn  ^y  tienoir  &  Barnes,  payable  to  the  order  of 
Kain  &  Co.,  for  $2753,  which  was  duly  protested.  *  On  the  deli- 
very of  the  said  note  to  Taylor,  Gardiner  &  Co.  (says  the  bond), 
this  obligation  is  to  be  surrendered,  and  to  become  void,  otherwise 
to  retnain  in  full  forc'e  and  virtue.' 

The  defendants,  Kain  &  Stroud,  answered  by  denying  the  alle- 
gations in  the  petition,  and  especially  that  McCormick,  who  appears 
to  have  signed  the  bond  as  their  agent,  had  any  authority  to  do  so. 
The  sureties  joined  in  this  defence.  The  case  was  tried  by  a  jury, 
and  judgment  having  been  pronounced  upon  theirverdict  for  the 
plaintifis,  the  defendants,  Duvivier  &  Woodlief,  have  appealed. 

This  defence  is  clearly  not  sustained  by  the  evidence.  It  is 
shown  that  the  agent  had  authority  to  act ;  and  indeed  the  only 
ground  of  defence  disclosed  by  the  pleadings,  has  not  been  insisted 
upon  in  argument. 

But  it  is  contended,  that  the  plaintiffs  have  not  shown  enough  to 
entitle  them  to  recover ;  that  the  bond  is  not  one  for  the  payment  of 
a  sum  of  money,  but  substantially  of  indemnity  to  secure  the  plain- 
tiffs against  such  damages  as  they  may  sustain  by  the  non-delivery 
of  the  note  mentioned  in  the  bond,  and  that  in  effect  it  is  so  regard- 
ed by  the  plaintiffs  themselves,  who  allege,  in  their  petition,  that 
they  have  since  been  obliged  to  settle  for  and  take  up  their  note  in 
the  hands  of  third  persons,  and  that  they  have  put  the  obligors  in 
default  by  a  demand  in  writing. 

The  bond  sued  on  admits  an  existing  indebtedness,  and  the 
obligors  bind  them  selves  to  pay  the  amount  thus  admitted  to  be  due, 
unless  they  produce  and  surrender  to  the  plaintiffs  a  certain  note. 
It  appears  to  us  that  the  principal  obligation  of  the  contract  is  the 
payment  of  the  sum  acknowledged  to  be  due,  subject  to  a  resolutive 
condition,  to  wit:  the  surrender  to  the  plaintiffs  of  their  note.  The 
consideration  of  the  promise  is  expressed  on  the  face  of  the  bond, 
nor  is  it  affected  by  an  averment  in  the  petition  as  to  the  origin  or 
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natare  of  that  consideration,  especially  when  all  the  evidence  in  the 
record  tends  to  show  that  it  is  true.  The  defendants  cannot  avoid  the 
effect  of  that  admission,  we  think,  without  showing  that  it  was  made 
in  error,  or  that  something  has  since  occurred  to  discharge  them. 

Bat  even  admitting,  that  substantially  the  obligation  of  the  de- 
fendants was  to  indemnify  the  plaintiffs,  the  measure  of  the  indem- 
nity would  be  the  same,  to  wit,  the  amount  of  the  note,  which  the 
defendants  were  bound  to  give  up,  and  which  is  now  produced  by 
the  plaintiffs  themselves. 

Judgment  affirmed. 


Succession  or  L.  Charles  Manson — ^Jahes  Walter  Brbbdlovb, 

Appellant. 

Wbere  the  beneficiary  heir  is  uot  of  age,  or  resides  out  of  the  state,  another  person 
than  his  attorney  in  fiust  or  that  of  his  goardian  may  be  appointed  administrator ;  but 
the  elrcomalanee  of  the  applicant's  being  such  attorney,  should  not  repel  him,  espe- 
cially where  there  is  no  oppositioiv 

Robert  B.  Woodworth  applied  to  the  Court  of  Probates  for  the 
parish  of  New  Orleans  to  be  appointed  curator  of  the  estate  of  L. 
Charles  Manson,  representing  himself  to  be  a  creditor  of  the  deceased. 
James  Walter  Breedlove  opposed  the  appointment  of  Woodworth ; 
denied  that  Woodworth  was  a  creditor  of  the  deceased ;  and  prayed 
that  he  (Breedlove),  as  the  attorney  in  fact  of  Levin  J.  Wilson,  a 
resident  of  Mobile,  and  the  husband  of  one  of  the  children  of  said 
Manson,  and  guardian  of  the  other,  might  be  appointed  sole  curator 
of  the  vacant  succession.  There  was  a  judgment,  Bermudez,  J., 
appointing  Woodworth  curator,  and  dismissing  the  opposition  of 
Breedlove,  with  costs.     The  latter  appealed. 

Martin,  J.  In  this  court,  Woodworth  has  withdrawn  his  oppo- 
sition to  the  application  of  Breedlove,  and  also  his  own  application 
to  be  appointed  curator,  and  the  case  is  submitted  to  us  on  Breed- 
love's  application  alone. 
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The  iMter  claims  the  letters  of  curatorship  on  his  statement  that 
the  intestate  left  two  minor  children  as  his  heirs,  one  of  whom  is 
married  to  Wilson,  who  is  guardian  of  the  other.  That  the  said 
Wilson  and  heirs  reside  in  Mobile,  and  that  he  is  the  agent  and  attor« 
ney  in  fact  jn  this  state  of  Wilson,  as  representative  of  his  wife,  and 
guardian  of  the  other  heir.  The  opposition  to  the  appointment  of 
Breedlove,  and  the  claim  of  the  opponent  to  the  curatorship  being 
withdrawn,  the  application  of  the  former  ought  to  be  sustained, 
unless  the  circumstance  of  his  being  the  attorney  in  fact  of  the  hus- 
band of  one  of  the  minors,  and  of  the  guardian  of  the  other,  ren- 
ders the  curatorship  unnecessary.  The  Civil  Code,  art.  1036, 
provides  that  if  the  beneficiary  heir  be  of  age,  and  present  in  the 
sta^e,  he  shall  be  entitled  to  the  administration ;  from  which  we 
infer  that  if  he  be  not  of  age,  or  out  of  the  state,  some  other  person 
msiy  be  appointed,  rather  than  his  attorney  in  fact,  or  that  of  bis 
guardian.  But  the  circumstance  of  the  applicant  being  such  an 
attorney  ought  not  to  repel  him,  especially  when  there  is  no  oppo« 
sition. 

It  is  tl^erefore  ordered  that  the  judgment  of  the  Court  of  Pro» 
bates  be  reversed,  and  that  letters  of  curatorship  'be  granted  to  the 
appellant ;  the  appellee  paying  costs  in  both  courts, 

BawUf  for  the  appellee. 

/.  TF.  SmiM,  for  the  appellant. 


Ir  2361 
ii4    430. 


The  City  Bank  of  New  Orleans  t;.  Ja^es  Huie. 

PriTileges  do  not  neoessarily  exist  without  reg:itti7 }  most  privileges  new  exisCiof 
hj  law,  are  required  to  be  recorded,  to  operate  against  third  persons. 

Assessments  made  under  the  act  of  Sd  April,  18dS,  regulating  the  opening  and 
improvement  of  streeU  and  public  places  in  the  ciij  of  New  Orleans,  are  pri» 
vUeged  as  to  third  persons,  only  from  the  time  of  inscription  in  the  office  of  the 
recorder  of  mortgages.  « 

In  the  construction  of  a  statute,  effect  mast  be  given,  if  possible,  to  every  parL 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan^  J. 
/^u^/e,  for  the  appellant.     1.  The  claim  of  the  Municipality  is 
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privileged,  and  of  a  higher  rank  than  a  mortgage ;  it  should  he 
paid  hy  preference,  at  whatever  time  recorded.  2.  The  assess- 
ment being  for  the  repayment  of  money  expended  in  the  im- 
provement of  the  property,  by  which  the  mortgagee  and  the  owner 
hare  been  equally  benefitted,  the  Municipality  is  entitled  in  equity 
to  a  preference.  3.  The  recording  of  the  assessment  was  not  ne- 
cessary, the  Municipality  having  a  privilege  from  the  nature  of  the 
case,  and  by  the  express  provisions  of  the  law.  4.  The  law  is  not 
unconstitutional.  Oakey  v.  Mayor  et  aL  1  La.  I.  Dale  v. 
M'Evers,  2  Cowen  124. 

R.  N.  Ogdm  and  ^.  N.  Ogden^  for  the  Bank  of  North  Ca- 
rolina, and  Z.  Pierce-  for  James  Armor,  lippellees.  1.  The 
assessment  was  not  duly  recorded,  the  law  requiring  that  the  decree 
homologating  the  report  should  be  recorded,  which  was  not  done. 
2-  Though  regularly  recorded,  the  mortgage  exists  only  from  the 
date  of  such  record,  which  was  suhsequent  to  the  mortgages  of 
the  appellees.  3.  The  case  from  2  Cowen,  124,  is  inapplicable ; 
it  was  decided  under  a  law  which  provided  *  that  the  assessment  or 
tax  for  opening  a  street  should,  when  imposed  by  the  corporation, 
operate  as  a  lie«  on  the  lots,  overreaching  all  other  incumbrances 
though  prior  in  date  ;*  2.  R.  L.  499,  sec.  37 ;  and  no  such  pro- 
vision exists  in  the  law  under  which  the  appellant  claims.  4.  No 
privilege  can  exist  unless  expressly  granted  by  law.  The  present 
claim  is  analogous  to  those  enumerated  in  arts.  2746,  2747, 
3238,  3239,  3240,  and  3241  of  the  Civil  Code,  all  of  which  must 
be  recorded  to  have  effects 

BuixABD,  J.  The  sheriff  having  sold  under  execution,  certain 
city  lots  belonging  to  the  defendant,  Huie,  the  Second  Municipa- 
lity of  New  Orleans  having  a  lien  or  mortgage  on  the  lots,  resulting 
from  an  assessment  for  opening  a  street,  under  the  act  of  1832, 
took  a  rule  upon  other  creditors  of  the  defendant,  to  show  cause 
why  the  sheriff  should  not  retain  in  his  hands  the  amount  of  their 
claim  out  of  the  proceeds  of  the  sale,  to  be  paid  to  them  in  pre- 
ference to  all  other  mortgages.  This  rule  was  at  first  made 
absolute  as  to  all  the  parties,  but  was  afterwards,  by  agreement, 
opened  as  to  the  Bank  of  North  Carolina  and  James  Armor. 

The  statement  of  facts  shows,  that  the  mortgage  in  favor 
of  James  Armor  was  recorded  on  the  8th  of  July,  1839,  and 
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that  of  the  Bank  of  North  Carolina  on  the  23d  of  December, 
1839;  and  that  the  lots  in  question  were  assessed  according  to  the 
provisions  of  the  act  of  1832,  in  the  sum  claimed  by  the  Muni- 
cipality, and  that  on  the  10th  of  October,  1840,  the  schedule  of 
assessment  against  Huie  was  recorded  in  the  office  of  the  recorder 
of  mortgages. 

The  District  Court  considering  that  these  different  mortgages 
were  to  rank  according  to  the  date  of  their  registry,  discharged  the 
rule,  and  the  Municipality  has  appealed. 

The  counsel  of  the  appellant  contends  that  its  claim,  under  the 
assessment  in  virtue  of  the  act  of  1832,  is  privileged,  and  of  a 
Higher  rank  than  a  mortgage,  and  should  be  paid  by  preference, 
whatever  may  have  been  the  time  at  which  it  was  recorded. 

The  seventh  section  of  the  act,  after  directing  in  what  way  the 
assessment  shall  be  made,  provides,  that  *the  sums  so  assessed 
shall  be  a  lien  on  the  said  lands  and  premises  into  whosoever's 
hands  they  may  pass,  aa  a  mortgage^  provided  that  the  same 
shall  be  duly  recorded  in  the  office  of  the  recorder  of  mortgages.* 

The  argument  of  the  counsel  would  have  great  force,  if  all 
privileges  necessarily  existed  without  registry.  But  such  is  not 
the  case.  Most  privileges  now  existing  by  law,  are  required  to  be 
recorded  in  order  to  operate  against  third  persons.  Publicity,  if  not 
of  their  essence.  Is  necessary  to  give  them  that  effect.  That  part 
of  the  statute  which  gives  to  the  assessment  the  effect  of  a  lien,  is 
modified  by  the  expression  *  as  a  mortgage^^  and  by  the  proviso, 
that  the  lien  is  subject  to  the  condition  of  being  recorded  in  the  office 
of  the  recorder  of  mortgages.  If  we  were  to  adopt  the  construction 
of  the  statute,  contended  for  by  the  counsel  for  the  Municipality, 
we  should  disregard  altogether  the  proviso  to  the  seventh  section, 
contrary  to  the  well  settled  rule  of  construction  that  effect  must  be 
given,  if  possible,  to  every  part  of  a  statute.  We  therefore  fully 
concur  in  the  opinion  given  by  the  district  judge. 

Judgment  affirmed. 
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l)o]nNiQUB  Seohers  v.  The  New  Orleans  Improvement  and 
Banking  Company. 

Ddendaitts  purchased  of  plaintiff  eertaiu  shares  of  the  stock  of  a  hank  jast  incorpo- 
rated, for  which  thej  hoond  themselves  to  paj  a  premium  of  so  much  a  share,  pro- 
vided the  ioAitution  should  go  intd  operation  bj  a  time  fixed  in  (he  contract ;  the 
▼endor finding  that  the  bank  could  not  go  into  operation  unless  an  arrangement  were 
made  which  required  a  reduction  of  the  number  of  shares  allotted  to  ench  subseri- 
ber,  consented  to  such  reduction,  in  consequence  of  which  he  was  unable  to  deliver 
dte  whole  number  of  shares  he  had  contracted  to  furnish ;  held,  that  as  the  reduction 
was  brought  about  hj  his  own  act,  he  was  onty  entitled  to  recover  the  premium 
agreed  upon,  for  the  number  of  shares  he  was  enabled  to  deliver. 

Appeal  from  the  District  Court  of  the  First  District,  Watt8y  J. 

Seghers J  propria  persona,  and  Eustis^  for  the  appellant. 

SouU^  for  the  defendants. 

Martin  J.*  The  plaintiff  sold  to  the  defendants  by  a  notarial 
act  several  lots  in  the  city  of  New  Orleans,  for  a  fixed  price,  and 
two  thousand  and  two  hundred  and  sixty  shares  of  the  capital  stock 
of  the  Citizens'  Bank,  secured  by  mortgage  on  said  lots,  for  which 
the  defendants  bound  themselves  to  pay  a  premium  of  five  dollars 
per  share,  on  the  day  on  which  the  said  bank  should  go  into  opera- 
tion, provided  it  should  do  so  within  eighteen  months  from  the  date 
of  the  sale.  It  was  further  agreed,  that  on  the  bank  thus  going 
into  operation,  the  defendants  should  apply  the  aforesaid  premium 
to  the  payment  of  the  sum  of  twelve  thousand  dollars  of  the  stock 
of  the  defendants'  company,  for  which  the  plaintiff  had  subscribed. 
The  petition  concludes  by  alleging  that  the  Citizens'  Bank  went  into 
operation  within  the  period  mentioned,  whereby  the  defendant's 
became  bound  to  pay  the  premiam  aforesaid,  for  which  the  plain- 
tiff prays  judgment,  etc.  The  defendants  pleaded  the  general  issue, 
and  admitted  their  purchase  of  the  lots  and  stock,  asstated  in  the 
petition ;  but  averred  that  said  stock  was  never  delivered  to  them, 
though  the  plaintiff  was  regularly  put  in  mora.  Wherefore  they 
claimed  damages  in  reconvention.  The  jury  gave  the  following 
verdict :  '  We  find  that  the  plaintiff  is  entitled  to  a  credit  of  twenty 
seven  hundred  and  eighty  dollars,  being  a  premium  of  ^yq  per  cent 

*  MomFHT,  J.,  being  interested  in  the  question,  did  not  sit  on  the  trial  of  this  case. 
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on  five  hundred  and  fifty  six  shares  of  the  stock  of  the  Citizens' 
Bank,  heing  all  the  numher  of  shares  we  consider  sold  hy  the  plain- 
tiff and  acquired  by  the  Improvement  Bank,  under  the  contract 
between  the  parties.'  The  defendants  made  an  unsuccessful 
attempt  to  obtain  a  neW  trial,  and  judgment  was  rendered  according 
to  the  verdicti  They  appealed.  The  testimony  shows,  that  soon 
after  the  contract  sued  upon  was  entered  into,  it  became  extremely 
doubtful  at  first,  and  certain  afterwards,  that  the  Citizens'  Bank 
could  not  go  into  operation,  unless  the  faith  of  the  state  were  ob- 
tained for  the  payment  of  the  bonds,  by  the  sale  of  which  the  capi- 
tal was  expected  to  be  realized.  To  obtain  the  faith  of  the  state,  it 
became  necessary  to  re-open  the  books  of  subscription,  and  to  re« 
duce  the  number  of  shares  originally  subscribed  for,  in  proportion 
to  the  accession  of  new  subscribers.  This  the  bank  consented  to, 
and  by  this  operation  the  number  of  shares  which  the  plaintiflT  had 
agreed  to  sell  to  the  defendants  was  reduced  from  two  thousand  two 
hundred  and  sixty  to  five  hundred  and  fifty-six ;  for  which  last  num- 
ber only  the  defendants  obtaiped  a  certificate,  whereby,  they  con- 
tended that  the  premium,  to  which  the  plaintiff  was  entitled,  was 
reduced  from  $11,300  to  $2780.  The  plaintiff's  and  appellant's 
counsel  has  contended  in  this  court,  that  the  judgment  of  the  Dis* 
trict  Court  has  erroneeusly  made  him  support  a  loss  of  the  differ- 
ence .between  these  two  sums,  viz :  $8520.     He  has  urged  that : 

Firsts  By  the  deed  of  sale,  the  contract  was  perfect.  There  was 
the  thing  sold,  the  price  agreed  upon,  and  the  consent  of  the  parties. 
Civ.  Code,  arts.  2414, 2431.  Pothier,  contrat  de  vente,  Nos.  3,  31 , 
ei  seq. 

Second,  The  tradition  or  delivery  of  the  stock  took  place  in 
the  very  deed  of  sale  before  the  notary  public.  The  transfer 
of  the  stock  was  then  and  there  made  by  the  seller,  accepted  by  the 
purchaser,  and  acknowledged  by  the  Citizens'  Bank.  Thus  the  ob- 
ligation of  the  seller  was  fulfilled.  Civ.  Code,  arts.  2451,  2453, 
2155. 

Third,  From  that  very  period  the  thing  sold,  that  is,  the  stock, 
was  at  the  risk  of  the  purchaser;  and  if  it  afterwards  perished, 
either  in  toto  or  in  parte,  the  loss  was  his.  Civ.  Code,  art.  2442. 
Pothier,  contrat  de  vente.  No.  307. 

Fourth,  The  payment  of  the  price  only,  was  subjected  to  a  cer- 
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tain  event,  and  this  event  having  taken  place  within  the  limited 
time,  the  vendor  is  entitled  to  the  payment  of  the  price,  even  should 
the  thing  sold  have  perished  since  the  sale.  Civ.  Code,  art.  2412. 
Polhier,  Contrat  de  Vente,  Nos.  278,  279,  307.  Bea  peril  domino, 
id  est,  for  the  purchaser  when  the  thing  was  transferred  and  deli- 
vered to  him.  Roman  Code,  lib.  4,  tit.  48,  leg.  12,  and  leg.  14. 
•  The  plaintiff  and  appellant  also  offered  the  following  list  of  au- 
thorities :  Merlin,  Questions  de  droit,  vol.  5,  fol.  518,  verbo  vente, 
sec.  2,  Edition  de  Paris,  1810,  in  quarto.  Civ.  Code,  2442.  Acts 
of  the  Legislature  of  La.,  of  1833,  p.  172,  &c.  Acts  of  1836,  p. 
16,  &c.  This  act  was  approved  30th  January,  1836.  The  Im- 
provement Bank  voted  on  2260  shares  in  March,  1836.  The 
Citizens'  Bank  went  into  operation,  17th  March,  1836.  Acts  of  the 
Legislature  of  La.,  of  1836,  sec.  9,  p.  49. 

The  counsel  for  the  defendant  contends  that  the  sale  was  on  a 
suspensive  condition,  and  the  loss  is  to  the  vendor.  Civ.  Code,  art. 
2446.  An  incorporeal  right  was  sold.  Id.,  2435.  No  title,  en- 
joyment, or  possession  was  given  at  the  time.  Id.,  2457 — 77. 
Troplong  on  Sale,  p.  169,  No.  284.  Code  Napoleon,  228.  Civ. 
Code,  art.  2446. 

The  plaintiff  refused  to  make  any  other  transfer  than  that  in  the 
original  act,  in  which  there  is  no  acceptance  of  transfer  by  the  Citi- 
zens* Bank.  His  refusal  put  him  in  mora^  The  vendor  is  bound 
to  deliver  his  title. 

In  reply,  the  counsel  of  the  plaintiff  has  urged  that  the  pro- 
perty sold  was  incumbered  with  the  shares,  id  est,  the  price  of  the 
portion  of  the  capital,  which  they  represented.  The  plaintiff  sold 
his  portion  of  the  subscription,  and  did  not  guarantee  any  number 
of  shares.  The  vendor  of  any  incorporeal  right  warrants  its  ex- 
istence only.  Civ.  Code,  art.  2416.  On  the  bank  going  into 
operation,  the  stock  rose  fifteen  per  cent.  The  president  of  the 
Citizens'  Bank  intervened  in  the  act  of  sale,  and  acknowledged  no- 
tice of  the  transfer  of  the  shares  of  that  bank  by  the  plaintiff  to  the 
defendants. 

It  appears  to  us,  that  the  plaintiff  is  not  entitled  to  relief  at  our 
hands.  The  sale  of  the  shares  was  absolute,  without  any  suspen- 
sive condition.  The  payment  of  the  premium,  however,  depended 
on  the  happening  of  a  contingency,  to  wit :  the  Citizens'  Bank 
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going  into  operation  within  eighteen  months.     This  contingency  has 

indeed  happened,  but  the  jury  have  correctly  concluded  that  as  it 

was  brought  about  by  the  act  of  the  plaintiff,  to  wit :  his  consent  to 

the  re-opening  of  the  books,  the  consequence  of  which  has  been 

the  reduction  of  the  number  of  shares  purchased  by  the  defendants 

to  nearly  a  fourth,  he  cannot  throw  on  them  the  loss  resulting  from 

the  reduction  of  those  shares.. 

Judgment  affirmed. 


{Itibnne  Carraby  v.  Noel  Barthelemy  Le  Bretok,  Curator^r 

The  prayer  of  the  petition  determines  the  chuneter  of  the  ftction. 

Where  the  petition  makes  it  necessary  to  inquire  into  the  title  of  the  plaintifT,  and 

to  determine  its  validity,  the  aetion  is  a  petitory  one }  and  he  must  make  out  hia 

tide  before  the  defendant  can  be  disturbed. 

Action  before  the  Parish  Court  for  the  parish  of  New  Orleans. 
The  plaintiff  alleges  in  his  petition,  filed  in  December,  1834,  that 
he  is  the  owner  of  certain  lots  of  ground  in  the  faubourg  St.  Mary, 
in  the  city  of  New  Orleans ;  that  some  years  before,  when  Xeaa 
Gravier  was  turned  out  of  his  residence  by  a  sheriff's  sale,  he  had 
given  him  permission  to  occupy  an  old  wooden  house  standing  on 
the  above  mentioned  ground,'  in  which  he  was  allowed  to  reside 
until  his  death,  in  October,  1834,  shortly  after  which  the  defendant 
was  appointed  curator  of  his  succession.  The  petition  further 
states  that  the  said  curator  has  caused  vhe  ground  claimed  by  plain- 
tiff to  be  put  in  the  inventory  of  Gravier's  property,  and  is  about 
to  cause  it  to  be  sold  as  such  by  the  Register  of  Wills ;  and  con- 
cludes with  a  prayer  that  the  defendant  *may  be  decreed  to  restore 
the  premises  to  the  possession  of  the  petitioner ;  to  pay  him  rent 
therefor  from  judicial  demand,  till  the  delivery  thereof;  that,  ia 
the  meantime,  he  be  enjoined  from  selling  or  alienating  the  same ; 
that  the  petitioner  be  decreed  to  be  the  lawful  owner  thereof;  that 
the  injunction  be  made  perpetual ;  and  for  general  relief.' 

On  a  rule  taken  by  the  defendant,  the  injunction  which  had 
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been  granted,  was  dissolved,  on  the  grounds  that  the  action  was  a 
petitory  one,  and  that  the  plaintiff  had  not  annexed  any  title  to  his 
petition  in  support  of  his  allegation  of  ownership,  as  required  by 
art.  174  of  the  Code  of  Practice,  nor  even  alleged  the  existence 
of  any  such  title.  A  supplemental  petition  was  then  filed,  in  which 
the  plaintiff  averred,  'that  he  was  the  owner  of  the  property  in 
contest,  having  acquired  it  from  the  late  Antoine  Carraby,  by  a 
deed  of  sale  executed  before  a  notary,  on  the  12th  of  May,  1828; 
diat  Antoine  and  Pierre  Carraby,  since  deceased,  purchased  the 
property  of  Joseph,  Francois,  and  Louis  Bourgeois,  by  a  deed  of 
sale  executed  before  a  notary,  on  the  17th  of  March,  1818,  of  both 
which  instruments  authentic  copies  were  annexed  to  the  petition ; 
that  at  the  death  of  Pierre  Carraby,  Antoine  Carraby  became  the 
sole  owner  of  the  premises  under  a  compromise  with  the  heirs  of 
Pierre  Carraby,  executed  before  a  notary,  on  the  29th  July,  1826, 
and  duly  homologated  by  the  Court  of  Probates;  and  that  the 
Bourgeois  acquired  the  property  by  purchase  from  Jean  Gravier,  by 
an  act  sous  aeign  privi,  of  the  17th  of  November,  1812,  recorded 
and  deposited  in  the  office  of  a  notary,  on  the  18th  of  March,  1815, 
certified  copies  whereof  are  annexed  to  the  petition/  It  concluded 
with  a  prayer  Uhat  a  new  injunction  might  be  issued,  restraining 
the  defendant  from  selling  or  alienating  the  property  in  dispute, 
that  it  be  made  perpetual,  and  the  plaintiff  be  declared  the  owner 
of  the  said  property,  and  for  general  relief.' 

The  defendant's  answer  denied  all  the  allegations  of  the  plain^ 
tiff,  except  such  as  were  specially  admitted  by  him.  It  admitted 
that  Gravier  sold  the  lots  mentioned  in  the  petition  to  the  Bour- 
geois, by  an  act,  dated  the  17th  of  November,  1812,  and  recorded 
in  the  office  of  a  notary,  the  I7th  of  March,  1815,  for  a  certain 
sum,  the  latter  binding  themselves  to  pay  interest  af\er  maturity,  on 
any  part  which  should  remain  unpaid.  That  Gravier  transferred 
this  claim  against  the  Bourgeois  to  Pierre  and  Antoine  Carraby,  by 
an  act  dated  the  I7th  of  April,  1814,  and  recorded  in  the  office  of  a 
notary,  the  18th  of  March,  1815.  It  averred  that  this  transfer 
though  apparently  for  a  valuable  consideration,  was  simulated, 
and  devised  for  the  purpose  of  placing  the  said  claim  beyond  the 
reach  of  Gravier's  creditors,  and  as  collateral  security  to  P.  and 
A.  Carraby  for  advances  made  to  Gravier  from  time  to  time,  on  usu* 
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rious  interest.  That  the  Bourgeois  having  paid  no  part  of  the  price, 
and  wishing  to  be  released  from  their  purchase,  proposed  to  Gravier 
to  rescind  the  sale,  to  which  he  acceded;  directing  them  to  execute 
an  act  of  sale  of  the  lots  to  P.  and  A.  Carraby;  which  was  done 
by  notarial  act,  on  the  17th  of  March,  1818.  That  it  was  under- 
stood between  Gravier  and  P.  and  A.  Carraby,  that  the  sale  thus 
executed  to  them,  was  for  the  benefit  of  Gravier,  and  intended  to 
effect  the  object  contemplated  by  the  transfer  of  Gravier's  claim 
for  the  price  of  the  lots  to  P.  and  A.  Carraby,  which  was  to  place 
the  property  beyond  the  reach  of  Gravier's  creditors,  and  to  secure 
the  Carrabys  for  their  advances.  That  the  latter  had,  for  many 
years,  large  dealings  with  Gravier,  similar  to  the  transaction  just 
mentioned,  receiving  simulated  sales  of  property  from  him  for  the 
purpose  of  secreting  it  from  his  creditors,  and  for  securing  the  re- 
payment of  advances  made  by  them  from  time  to  time,  with 
insurious  interest.  That  the  plaintiff,  Etienne  Carraby,  was  a 
party  to  many,  and  cognizant  of  all  the  said  transactions,  and  well 
aware  that  Gravier  was  the  real  owner  of  the  lots  in  dispute. 
That  subsequently  to  1824,  in  which  year  Gravier  became  abso- 
lutely insolvent,  and  as  soon  as  the  said  Pierre  and  Antoine 
Carraby  had  discovered  that  he  would  never  be  able  to  redeem  the 
property  pledged  to  them  for  their  advances,  and  for  which  they 
had  simulated  sales,  they  sold,  for  their  own  benefit,  all  except  the 
lots  in  contest;  which  last  they  did  not  venture  to  dispose  of  from 
the  fear  of  exciting  the  displeasure  of  Gravier,  who  had  resided  on 
them  since  the  year  1823,  and  who  might,  in  case  of  their  being 
sold,  have  been  led  to  take  measures  against  the  Carrabys  to  bring 
them  to  account  for  the  illegal  sales  previously  made  by  them* 
That  Antoine,  who  had  acquired  all  the  rights  of  Pierre  Carraby, 
when  about  leaving  the  state,  made  a  simulated  sale  of  the  said 
lots,  on  the  12th  of  May,  1828,  to  the  plaintiff,  to  enable  the  latter 
to  make  the  best  use  of  Antoine's  pretended  title,  which  circum- 
stances might  render  practicable,  without  disturbing  Gravier  in  his 
possession.  The  answer  further  alleges  that  neither  Pierre  nor 
Antoine  Carraby,  nor  the  plaintiff,  has  ever  been  in  possession  of 
the  premises ;  that  Gravier  resided  thereon,  and  had  exclusive  pos- 
session thereof  from  1823  to  the  time  of  his  death  in  1834,  and  that 
be  possessed  them  by  himself,  oi  his  tenants,  ever  siace  they  werjs 
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abandoned  by  the  Bourgeois,  and  that  the  Carrabys,  notwithstand- 
ing their  pretended  title,  never  claimed  any  rent  therefor.  It  con- 
clades  with  a  prayer,  that  the  ground  may  be  declared  to  be  the 
property  of  Gravier. 

A  second  supplemental  petition  was  filed,  citing  the  curator  of 
the  estate  of  Antoine  Carraby,  the  plaintiflTs  vendor,  in  warranty. 
The  latter,  in  his  answer,  prayed  that  Louis  Bourgeois,  the  only 
one  of  his  vendors  still  living  within  the  jurisdiction  of  the  court, 
might  be  called  in  warranty  to  defend  his  title.  Bourgeois  averred 
that  he  acquired  the  property  from  Gravier,  and  that  the  defendant, 
his  curator,  is  bound  to  warrant  him  against  eviction. 

The  jury  summoned  for  the  trial  of  this  case  was  discharged  by 
consent,  and  the  case  was  argued  before  the  court  alone,  Maurian^ 
J.  The  evidence  established  the  fact  of  the  sale  by  Gravier  to  the 
Bourgeois,  on  the  terms  and  for  the  purposes  stated  in  the  answer 
of  the  defendant ;  the  rescission  of  that  sale ;  the  subsequent  trans- 
fer to  Pierre  and  Antoine  Carraby;  the  transactions  between  the 
latter  and  Gravier ;  the  simulated  sales  for  the  purpose  of  securing 
their  advances,  and,  in  all  probability,  for  the  protection  of  the 
property  from  the  creditors  of  Gravier.  It  was  proved  that  these 
transactions  took  place  between  1812  and  1824,  during  which 
period  there  were  several  settlements  between  the  parties,  in  the 
last  of  which,  on  the  27th  of  December,  1823,  Gravier,  by  an  act 
sous  seign  prive,  acknowledged  himself  indebted  to  Pierre  and 
Antoine  Carraby,  in  a  balance  of  $13,277,  for  which  he  gave  his 
note  at  one  year,  to  bear  interest  at  ten  per  cent  a  year  from  ma- 
turity if  not  punctually  paid ;  that  on  the  same  instrument,  the 
latter  acknowledged  that  they  held  in  their  names  the  titles  to  eight 
tracts  of  land  or  other  property  worth  about  $30,000,  really  be- 
longing to  Gravier,  but  held  by  them  to  secure  the  payment  of  the 
note  of  the  latter  for  $13,277,  and  interest,  and  costs  in  case  of 
non-payment.  The  property  now  in  contest,  is  mentioned  as  a 
part  of  that  which  P.  and  A.  Carraby  so  held  as  security.  In  this 
act  of  settlement  it  was  further  agreed,  that  in  case  Gravier  should 
not  pay  the  note  just  mentioned,  P.  and  A.  Carraby  should  cause 
to  be  sold  at  public  auction,  after  thirty  days  advertisement  in  two 
of  the  news-papers  of  this  city,  the  property  above  mentioned,  or 
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such  part  thereof  as  they  might  deem  proper  to  sell,  in  order  to 
pay  themselves  the  amount  of  the  note,  with  costs,  &c. 

It  was  proved  that  on  the  2d  of  October,  1824,  more  than  two 
months  before  the  maturity  of  the  note  of  $13,277,  one  of  the  pieces 
of  property,  the  title  to  which  was  in  P.  and  A.  Carraby,  having- 
been  seized  and  advertised  by  a  creditor  of  Gravier,  and  the  Car- 
rabys  having  expressed  their  dissatisfaction,  Gravier  wrote  them  a 
letter,  in  which  he  *  authorizes  them  to  dispose  of  the  property 
mentioned  in  the  agreement  of  the  27th  of  December  preceding;  to 
make  such  improvements  thereon  as  they  might  think  fit;  to  lease  it, 
'  or  even  to  sell  it,  his  only  desire  being  to  terminate  his  business  with 
them  to  their  entire  satisfaction.'  In  another  letter,  written  the  fol- 
lowing day,  the  3d  of  October,  1824,  he  accepts  a  proposition  of 
their*s,  to  take  on  their  own  account,  at  a  certain  price,  two  of  the 
pieces  of  ground  mentioned  in  the  act  of  the  27lh  of  December, 
1823,  merely  requesting  them,  as  the  property  is  in  their  name,  to 
give  him  a  credit  for  the  amount.  There  was  no  evidence  of  any 
dealings  between  Gravier  and  P.  and  A.  Carraby  subsequent  to  this 
period. 

It  was  proved  •  that  the  present  plaintiff,  Etienne  Carraby,  was 
acqainted  with  all  the  transactions  between  Pierre  and  Antoine  Car- 
raby and  Gravier;  that  he  knew  under  what  circumstances  the  title 
to  the  property  in  contest  was  in  the  name  of  P.  and  A.  Carraby ; 
and  that  the  act  of  the  27th  of  December,  1823,  was  in  his  hand 
writing.  It  was  also  established,  that  Gravier  had  inhabited  and 
exclusively  occupied  the  ground  in  dispute,  from  1823  till  his  death 
in  1834 ;  and  that  from  the  time  of  its  relinquishment  by  the  Bour- 
geois in  1818,  Gravier  had  possessed  it,  either  himself  or  by  his 
tenants  ;  that  no  rent  was  ever  claimed  by  the  Carrabys;  and  that 
during  his  possession  Gravier  exercised  on  the  premises  evident 
acts  of  ownership. 

The  judge  of  the  Parish  Court,  after  recapitulating  the  facts  of 
the  case,  delivered  the  following  opinion  : 

**  The  principal  facts  of  the  case  having  been  established,  it  re- 
mains for  the  court  to  examine  the  principles  of  law  applicable  to 
them. 

**  1.  What  was  the  nature  of  the  contract  of  the  27th  of  Decem- 
ber, 1823,  between  Gravier  and  Pierre  and  Antoine  Carraby  ?    It 
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has  been  contended  by  the  plaintiff's  counsel,  that  it  wanted  one  of 
the  essential  requisites  of  an  antichresis^  and  I  concur  in  that  opi- 
nion ;  but  it  resembles  that  species  of  contract  more  than  any- 
other.  It  may,  perhaps,  be  properly  classed  among  the  pignorative 
contracts.  But  whatever  name  we  give  to  the  contract,  it  was  evi- 
deally  the  intention  of  the  parties  that  the  property  of  Gravier,  the 
title  to  which  was  in  P.  and  A.  Carraby,  should  remain  as  security 
for  Grravier's  debt.  That  it  was  never  contemplated  that,  in  default 
of  payment,  they  should  become  the  owners  of  the  property,  is 
evident  from  the  stipulation,  that  in  case  of  the  non-payment  of 
Qravier's  note  at  maturity,  so  much  of  the  property  as  might  be 
necessary  should  be  sold;  at  public  auction^  after  thirty  days  no- 
tictt  in  two  newspapers. 

**  If  the  contract  were  an  antichresis^  Pierre  and  Antoine  Car- 
raby would  have  had  no  right  to  appropriate  to  themselves  the 
pledge  without  complying  with  certain  formalities,  without  which 
such  appropriation  would  have  been  null.  Code  of  1808,  p.  449, 
arts.  12,  15.  lb.,  p.  451,  art.  25.  Civ.  Code,  arts.  3132,  3135, 
3148;  and  I  cannot  see  upon  what  principle  they  can  claim 
sQch  a  right  under  this  contract.  Even  in  case  of  a  pledge,  with 
an  agreement  that  should  the  pledgor  not  redeem  the  thing  pledged 
at  the  time  fixed,  the  pledgee  mny  sell  the  same  in  the  manner  sti- 
pulated in  the  agreement,  the  latter  will  be  bound  to  notify  the 
pledgor  before  doing  so,  and  after  such  notice  only  will  he 
be  enabled  to  sell  the  thing  pledged,  and  then  only  at  public 
auction,  in  good  faith,  and  without  fraud,  2  Moreau  &  Carleton's 
Partidas,  890 ;  and  where  these  formalities  have  not  been  complied 
with,  the  owner  may  even  claim  the  thing  from  a  purchaser.  2  lb., 
896.  In  the  case  before  us,  there  was  a  stipulation  that  if  a  sale 
took  place,  it  should  be  at  auction,  after  thirty  days  notice,  in  two 
newspapers. 

"  2.  Was  the  contract  of  the  27th  of  December,  1923,  varied  or 
changed  by  Gravier's  letter  of  the  23d  of  October,  1824  ?  I  think 
not.  It  is  impossible  to  believe  that  the  contents  of  that  letter  were 
to  annihilate  the  only  guarantee  which  Gravier  had  reserved  to  him- 
self by  the  act  of  the  27th  of  December,  1823.  There  is  nothing 
in  that  letter  from  which  it  can  be  inferred,  that  he  intended  to  dis- 
pense with  the  sale  by  auction  and  the  advertisements.     But  sup- 
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pose  that  such  an  inference  could  be  drawn :  it  is  clear  that  the 
property  in  dispute  never  was  sold  by  Pierre  and  Antoine  Carraby, 
who  merely  took  it  as  their  own,  for  it  was  subsequently  found 
among  the  property  of  the  partnership  of  Pierre  and  Antoine  Car- 
raby; and  the  title  of  Antoine  Carraby,  the  plaintiff's  vendor,  is 
based  alone  upon  his  acquisition  of  Pierre  Carraby's  interest  after 
the  death  of  the  latter,  and  on  his  own  interest  in  their  partner- 
ship. 

**  If  any  doubt  could  remain  on  the  subject,  it  would  be  cleared 
up  by  Gravier's  letter  to  Pierre  and  Antoine  Carraby,  of  the  3d  of 
October,  1824,  which  is,  in  fact,  nothing  more  or  less  than  a  real 
sale  of  two  of  the  pieces  of  property  in  question.  Again,  it  is 
proved  that  all  the  property  mentioned  in  the  act  of  the  27lh  of 
December,  1823,  except  the  premises  now  in  dispute,  was  sold 
several  years  afterwards,  and  at  public  auction. 

"  3.  If  the  property  in  dispute  could  not  be  considered,  as  before 
stated,  to  belong  to  Pierre  and  Antoine  Carraby,  it  continued  to  be 
the  properly  of  Gravier.  But  had  the  former,  who  were  the  osten- 
sible owners,  having  an  authentic  act  in  their  name,  sold  to  an 
innocent  third  person,  there  can  be  no  doubt  that  the  claim  of  the 
defendant  would  have  been  barred.  Is  the  present  plaintiff  in  the 
situation  of  an  innocent  third  person  ? 

**  1  think  not.  The  full  knowledge  which  he  had  of  all  the  trans- 
actions between  his  brothers,  Pierre  and  Antoine  Carraby  and 
Gravier,  and  the  share  which  he  had  himself  in  those  transactions, 
preclude  such  an  idea.  He  was  evidently  acquainted  with  the 
nature,  and  consequently  with  the  defects  of  the  title. 

•*  4.  The  act  of  sale  from  Antoine  to  Etienne  Carraby,  the  plain- 
tiff, though  passed  before  a  notary,  is  signed  only  by  one  witness^ 
and  has  not,  consequently,  the  character  of  an  authentic  act.  It  is 
no  doubt  good  as  an  act  under  private  signature,  but  has  no  effect 
against  third  persons  ;  and  with  regard  to  Antoine  Carraby  and  the 
plaintiff,  the  defendant  is  a  third  person.     Civ.  Code,  art.  2417. 

"  5.  The  act  of  sale  just  mentioned,  though  passed  since  the  act 
of  the  20th  of  March,  1827,  has  not  been  registered ;  and  has 
therefore  no  effect  against  third  persons.  2  Moreau's  Dig.,  303^ 
sec.  5. 

"  6.  The  defendant  avers  in  his  answer,  that  the  sale  from  An- 
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toine  Carraby  to  the  plaintiff  was  a  simulated  one,  and  that  the 
possession  of  the  premises  has  never  been  in  the  latter ;  but  that,  on 
the  contrary,  as  well  before  as  after  the  said  sale,  it  continued  in 
Gravier.  He  alleges  that  the  plaintiff  is  bound  to  destroy  the  legal 
presumption  of  simulation  created  by  this  circumstance  ;  which  he 
has  failed  to  do.     Civ.  Code,  arts.  1915,  3419. 

"  From  the  preceding  statement,  and  from  my  view  of  the  law 
applicable  to  the  case,  it  follows,  that  the  plaintiff,  Etienne  Carraby, 
is  not  the  lawful  owner  of  the  premises  claimed  by  him,  and  that 
the  same  never  ceased  to  be  the  property  of  the  late  Jean  Gravier, 
and  now  belongs  to  his  succession,  administered  by  N.  B.  Le  Bre- 
ton, the  defendant.  With  regard  to  the  successive  calls  in  warranty, 
I  consider  that  they  must  be  dismissed.  Etienne  Carraby,  tho 
plaintiff,  purchased  the  property  in  question  frotn  Antoine  Carraby, 
with  no  other  warranty  than  against  the  latter's  personal  acts ;  and 
being,  as  before  stated,  fully  aware  of  all  the  circumstances  con- 
nected with  the  title,  and  having  been  ^  party  to  all  the  transac- 
tions, he  cannot,  in  my  opinion,  look  to  his  vendor  for  warranty." 

There  was  judgment  in  favor  of  the  defendant,  dismissing  the 
petition,  dissolving  the  injunction,  and  declaring  the  premises  to  be 
long  to  the  succession  of  the  late  .Jean  Gravier.  The  plaintiff 
appealed . 

Joseph  Dumas,  the  dative  testamentary  executor  of  Antoine 
Carraby,  and  Louis  Bourgeois,  who  had  been  cited  in  warranty, 
filed  exceptions,  in  the  appellate  court,  to  the  reconventional  demand 
of  the  defendant,  averring  that  it  cannot  be  maintained,  on  the 
ground  that  the  contracts  on  which  it  was  founded  were  illegal,  im- 
moral, and  contrary  to  public  policy. 

D.  Seghers,  for  the  plaintiffs  and  warrantors.  The  demand  in 
reconvention  cannot  be  listened  to,  being  founded  on  an  allegation 
of  the  respondent's  own  turpitude,  and  supported  by  contracts  im- 
moral, and  contrary  to  public  policy.  Alhgana  turpitudinem  suam 
noH  est  audiendus. 

Denis,  and  Janin,  for  the  defendant.  1.  The  condition  annexed 
to  the  contract,  enabling  the  creditor  to  retain  the  property  as  his 
own,  or  to  sell  it,  on  the  non-payment  of  the  debt  it  was  intended 
to  secure,  is  illegal  and  void.  2  Tapia,  469.  16  Duranton,  444-5. 
Even  by  the  regular  contract  of  pledge,  which  is  more  favorable  to 
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the  creditor  than  the  one  uuder  consideration,  inasmuch  as  he  has 
the  possession  of  the  property,  such  property  can  be  disposed  of 
only  by  judicial  authority ;  Code  of  1808,  arts.  12  and  15,  p.  448, 
and  art.  25,  p.  450.;  Civ.  Code,  arts.  ai32,  3135,  3146;  and  any 
agreement  to  the  contrary  is  void.  Under  the*  old  Spanish  law* 
where  an  agreement  was  entered  into  authorizing  the  creditor  to 
sell  the  property  pledged  if  the  debt  was  not  paid,  the  sale  was 
only  valid,  when  made  after  notice  and  public  advertisement.  Par- 
(ida,  5,  tit.  13,  law  41.  2  Moreau  &,  Carleton's  Partidas,  8d0^  And 
where  the  property  Jias  been  sold  without  these  formalities,  the 
debtor  may  recover  it  back.  lb.,  law  48,  p.  896.  The  private 
sale  of  the  property  would  therefore  have  been  null,  even  had  the 
agreement  of  the  27th.  of  December,  1823,  not  expressly  required 
thirty  days  advertisement. 

2.  The  agreement  of  the  27th  of  December,  1823,  was  not  alter* 
ed  by  Gravier's  letter  of  the  2d  of  October,  1824.  The  latter 
authorized  the  Carrabys  to  dispose  of  the  property  before  the  term, 
stipulated  in  the  contract,  but  not  in  a  different  manner.  The  in- 
tention of  the  parties  is  still  further  shown  by  the  letter  of  the  3d 
of  October,  1824. 

3.  Etienne  Carraby,  the  plaintiff,  is  in  the  same  situation  as  his 
brothers,  Pierre  and  Antoine.  He  knew  the  character  of  their 
dealings  with  Gravier ;  and  the  agreement  of  the  27th  of  Decem- 
ber, 1823,  is  in  his  writing. 

4.  The  sale  to  the  plaintiff^  though  purporting  to  hare  been  exe- 
cuted before  a  notary  and  two  witnesses,  was  signed  by  only  one 
witness.  It  is  a  sale  sous  seignprive^  which  being  neither  record- 
ed, nor  followed  by  delivery,  does  not  affect  third  persons.  Civ. 
Code,  arts.  2242,  2250,  2417^  JDe  Flechier's  Syndics  v.  Degruys, 
5  Martin,  N.  S.,  423w  And  constructive  delivery  does  not  follow 
even  an  authentic  act,  where  the  property  is  in  the  hands  of  a  third 
person.    Emerson  et  al»  v.  Fox  et  al.^Z  La.,  183^ 

6.  The  sale  to  the  plaintiff,  though  subsequent  to  the  creation  of 
the  office  of  the  Register  of  conveyances,  was  not  recorded  there ; 
which  alone  avoids  it  as  to  third  persons.  1  Bullard  &  Curry's 
Digest,  603,  sec.  82.  Carraby  v.  Desmare,  7  Martin,  N.  S.,  663» 
Gravier  v.  Baron^  '4  La.,  239. 

6.  The  answer  alleges  that  the  sale  from  Antoine   Carraby  ta 
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the  plaintiflf  was  simalated  ;  and  that  as  Gravier  always  remained 
in  possession  of  the  property,  simulation  must  he  presumed.  Cir, 
Code,  arts.  1915,  2456.  Monday  t.  fFihan,  4  La.,  340.  The 
articles  of  the  Code,  ahove  cited,  place  the  hurthen  of  proving  the 
reality  of  the  transaction,  upon  the  party  claiming  under  a  sale  not 
accompanied  hy  possession.  8  Martin,  N.  S.,  461.  3  La.,  74.  In 
this  case  no  attempt  has  heen  made  to  offer  such  proof. 

7.  The  evidence  offered  to  show  that  Gravier  denied  or  concealed 
his  properly,  was  received  snhject  to  all  legal  exceptions.  The  de- 
fendant objects  to  any  parol  proof  of  Gravier's  acquiescence  in 
any  claim  set  up  to  his  real  property.  Nichol  v.  De  Ende,  3  Mar- 
tin, N.  S.,  312. 

8.  Etienne  Carraby,  the  plaintiff,  has  no  better  right  than  An- 
toine  Carraby  had.  The  illegality  of  the  contracts  between  the 
Carrabys  and  Gravier  was  determined  in  the  case  of  Gravier' 9 
Curator  v.  Carraby^s  Executor,  17  La.  132;  and  the  principle  on 
which  that  case  was  decided  is  equally  applicable  to  the  present. 
In  pari  causa  turpitudinis  potior  est  causa  possidentis.  The  jus- 
tice of  the  case  is  with  the  defendant, 

9.  This  is  not  an  action  of  jactitation.  See  the  prayer  of  the 
original  and  supplemental  petitions.  The  action  of  jactitation  can 
only  be  instituted  by  the  party  in  possession. 

B1TLI.ARD,  J.  The  first  question  which  is  presented  for  our  so- 
lution in  this  case  is,  what  is  the  nature  of  the  action ;  is  it  petitory, 
or  possessory?  By  the  plaintiflTs  counsel  it  is  contended,  that  the 
proceeding  is  for  the  sole  purpose  of  turning  out  of  possession  the 
tenant  at  will,  whose  possession  was  that  of  his  lessor,  or  at  most, 
an  action  in  jactitation  in  which  the  defendant,  who  avers  title  in 
his  intestate  by  way  of  reconventional  demand,  becomes  actor  and 
is  bound  to  make  out  his  title.  The  defendant,  on  the  other  hand, 
insists  that  the  action  is  petitory,  and  that  he  is  to  be  maintained  in 
his  possession,  until  the  plaintiff  shall  have  shown  a  better  right. 

It  is  the  prayer  of  the  petition,  which  gives  character  to  the 
action.  The  plaintiff,  after  setting  forth  the  fact  of  his  ownership 
of  the  property,  and  that  Jean  Gravier  had  been  permitted  to 
occupy  an  old  wooden  house  on  the  land  until  his  death,  and  that 
the  defendant,  the  curator  of  his  estate,  well  knowing  the  premises, 
had  caused  the  lot  to  be  inventoried  as  a  part  of  his  estate,  and  had 
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refused  to  give  up  possession  and  surrender  the  key  of  the  house, 
concludes  hy  praying  that  the  defendant  may  be  condemned  to 
restore  the  premises  to  the  plaintiflTs  possession,  and  to  pay  rent 
at  the  rate  of  fifty  dollars  per  month /rom  judicial  demand;  that 
he  be  enjoined  from  selling  or  alienating  the  property;  and  that 
the  petitioner  may  be  decreed  to  be  the  lawful  owner  thereof;  and 
the  injunction  be  made  perpetual;  and  for  general  relief. 

It  is  manifestly  impossible  for  the  court  to  grant  the  prayer  of 
this  petition,  and  decree  the  property  in  dispute  to  belong  to  the 
plaintiff,  without  looking  into  his  title,  and  deciding  whether  it  be 
a  valid  one ;  and  that  is  what  we  regard  as  of  the  essence  of  a 
petitory  action.  The  plaintiff  is  therefore  bound,  in  our  opinion, 
to  make  out  his  title,  before  the  defendant  can  be  disturbed.  It 
was  in  this  light  that  the  case  was  regarded  in  the  court  of  the  first 
instance.  The  respective  titles  of  the  parties  were  investigated, 
evidence  offered  and  received  without  exception,  and  the  court 
pronounced  as  upon  a  petitory  action ;  and  the  judgment  being  for 
the  defendant,  the  plaintiff  appealed. 

The  case  appears  to  be  a  part  of  the  same  tissue  of  usurious  and 
illicit  transactions,  which  were  disclosed  to  our  view  in  the  case  of 
Gravier^s  Curator  v.  Carraby^s  Executor,  upon  which  we  pro- 
nounced as  our  deliberate  judgment,  that  the  law  did  not  authorize 
us  to  come  to  the  relief  of  the  parties  against  each  other,  and  that 
in  pari  delicto  potior  est  conditio  possidentis.  That  the  lot  was 
originally  the  property  of  Gravier,  is  unquestionable.  It  only 
remains  to  inquire,  whether  he  has  ever  been  divested  of  it. 

Whatever  may  have  been  the  true  character  of  the  first  sale 
from  Gravier  to  the  Bourgeois,  it  appears  certain  that  the  convey- 
ance by  the  latter  to  Pierre  and  Antoine  Carraby,  was  in  substance 
a  retrocession  to  Gravier,  the  Carrabys  being  regarded  as  merely 
persons  interposed.  This  is  satisfactorily  shown  by  the  fact  that 
long  subsequently,  this  property  is  enumerated  as  a  part  of  that 
which  the  Carrabys  held  en  nantissement,  or  as  collateral  security 
for  advances  made  to  Gravier  by  them,  and  which  they  were 
authorized  by  agreement  in  1823,  to  sell  in  order  to  reimburse  their 
advances. 

Such  being  then  the  acknowledged  condition  of  the  parties  in 
reference  to  the  lot  in  dispute,  it  is  clear  that  whether  we  look  upon 
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the  contract  as  one  of  mortgage,  or  of  antichresis,  the  property 
could  never  ha?e  been  vested  in  P.  and  A.  Carraby  without  a  sale, 
or  at  least  some  subsequent  agreement  between  the  parties.  Code 
1808,  p-  449,  art.  12,  15. 

The  evidence  fully  satisfies  us  that  the  present  plaintiff,  who 
purchased  in  1828,  was  fully  cognizant  of  the  nature  of  the  con- 
tracts between  Jean  Gravier  and  P.  and  A.  Carraby,  and  that 
consequently,  he  must  be  regarded  as  identified  with  the  latter,  and 
as  having  acquired  no  better  title  than  they  had ;  and  we  concur 
fully  in  the  able  and  lucid  opinion  pronounced  by  the  Parish  Court, 
being  satisfied  that  the  title  of  Jean  Gravier  never  was  legally 
divested,  and  that  the  property  in  controversy  still  belongs  to  his 
succession. 

Judgment  affirmed. 


Thomas  Dixon  v.  Nicholas  Ford  and  another. 

Autboritj  to  an  agent  to  settle  or  compromise  a  debt,  does  not  empower  him  to 
bind  his  principal  to  defray  the  costs  and  incur  the  responsibility  of  collecting 
notes,  offered  to  him  in  settlement  by  the  debtor. 

Defendant  offered  plaintiff ^s  agent  certain  notes  in  the  settlement  of  a  debt  due  to 
his  principal,  and  to  g^rantce  the  payment  of  any  portion  which  could  not  be 
collected  after  suit,  on  condition  that  the  latter  would  advance  tlie  expenses  and 
assume  the  responsibility  of  their  collection,  and  in  the  mean  time  suspend  any 
proceedings  against  him.  Plaintiff  refused  to  assume  the  expense  and  responsi- 
bility of  collecting  the  notes,  but  retained  them  as  collateral  security,  and  sued 
fiir  the  original  debt:  Heldy  that  so  long  as  he  retained  the  notes,  his  right  of 
action  -voold  be  suspended. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

O.  B,  Duncan^  for  the  appellant. 

C.  M,  JoneSf  for  the  defendants. 

MoRpHT,  J.  This  suit  is  brought  to  recover  a  balance  of 
tl8,62l  10,  due  on  an  open  account  annexed  to  plaintifiTs  petition. 
The  answer  denies  the  indebtedness  of  defendants,  and  pleads  ^he 
general  issue.     It  further  avers,  that  in  1838,  there  existed  an  un- 


264  NEW   ORLEANS, 


DixoD  V,  Ford  and  another. 


settled  account  current  between  T.  Dixon  and  the  said  N.  and  E. 
Ford  &  Co.;  and  that  in  order  to  avoid  litigation  and  obtain  an 
extension  of  time  to  settle  the  same,  the  defendants  agreed  to 
secure  to  the  said  Dixon  the  amount  now  claimed,  by  transferring 
to  him,  without  endorsement,  certain  promissory  notes,  withrthe 
understanding  that  the  same  were  to  be  collected  at  maturity,  by 
and  on  account  of  said  Dixon,  he  engaging  to  use  all  legal 
measures  and  due  diligence  to  recover  from  the  makers,  and  to 
defray  all  costs  and  charges,  and  that  in  case  of  failure  to  collect 
their  amount,  the  defendants  were  to  be  responsible  for  so  much  as 
might  then  remain  unpaid.  That  the  said  T.  Dixon  accordingly 
received  the  said  notes  through  his  agent,  S.  C.  Thwing,  in  New 
Orleans,  together  with  the  written  guarantee  of  defendants  for 
their  ultimate  payment  under  the  conditions  agreed  on.  That  one 
of  these  notes  has  been  placed  for  collection  in  the  hands  of  at- 
torneys residing  in  Mississippi,  where  they  were  all  payable,  and 
has  been  sued  on  for  the  use  of  said  Dixon,  who  holds  all  the 
other  notes  assigned  under  the  agreement,  and  has  refused  to 
return  them.  That,  after  a  considerable  lapse  of  time,  he  has 
offered  to  return  only  the  guarantee,  the  terms  of  which  formed 
the  consideration  for  which  said  notes  were  transferred  to  him. 
That  by  said  agreement,  all  indebtedness  on  this  account  current, 
if  any  ever  existed,  was  extinguished,  and  a  new  contract  created, 
which  has  never  yet  been  rescinded  and  still  exists,  and  upon 
which  alone  the  defendants  can  be  held  liable  by  the  said  T.  Dixon. 

The  case  was  laid  before  a  jury;  their  verdict  was,  *tbat  the 
notes  received  by  S.  C.  Thwing  for  plaintiff,  were  so  received  only 
as  collateral  security,  and  that  plaintiff  cannot  sue  until  the  insol- 
vency of  the  collateral  security  debtors  should  appear.'  Upon  this 
verdict,  judgment  was  rendered  as  in  a  case  of  non-suit,  and  the 
plaintiff  appealed,  after  a  fruitless  effort  to  obtain  a  new  trial. 

This  verdict  is  objected  to,  as  having,  it  is  said,  neither  form 
nor  substance ;  as  not  responding  to  the  issues  presented  by  the 
pleadings,  and  as  drawing  from  the  only  fact  found  by  the  jury 
a  legal  conclusion  which  it  was  not  their  province,  but  that  of  the 
court,  to  annex  to  their  finding.  It  is  urged,  moreover,  that  the 
conclusion  which  they  have  drawn  is  not  warranted  by  law,  as  the 
possession  of  collateral  security  does  not  bar  the  right  of  the  ere- 
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ditor  to  sae  on  the  primary  or  original  debt.  It  is  true,  that  from 
the  language  ia  which  the  verdict  is  couched,  the  latter  part  of  it 
appears  to  be  rather  a  legal  deduction  from  the  first  fact  found, 
than  the  finding  of  a  distinct  one,  to  wit :  that  the  suspension  of 
the  right  to  sue  was  a  part  of  the  agreement  between  the  parties. 
This  we  believe  was  the  meaning  of  the  jury,  from  the  pleadings 
in  this  case,  and  from  the  charge  of  the  judge,  in  which,  so  far  as 
it  goes,  we  can  perceive  no  error,  although  its  incorrectness  was 
made  one  of  the  grounds  of  the  motion  for  a  new  trial  below.  Hav- 
ing taken  this  view  of  the  agreement,  and  evidence  in  support  of  it, 
the  jury  could  not  find  absolutely  in  favor  of  the  defendants.  Had 
they  done  so,  they  would  have  apparently  sanctioned  the  defence 
set  up  in  the  answer,  that  the  debt  had  been  extinguished  by 
novation,  a  conclusion  to  which  they  had  not  really  arrived.  This 
verdict  therefore,  although  somewhat  informal,  expresses  their 
opinion  on  the  facts  of  the  case,  and  justified  the  non-suit  entered 
upon  it.  From  the  evidence  before  us,  we  are  satisfied  that  the 
settlement  proposed  by  the  defendants,  and  upon  which  they  rely 
as  an  extinguishment  of  the  present  claim  on  the  account,  was 
never^finally  assented  to  either  by  Thwing  or  by  the  plaintiff.  The 
former  was,  even  in  our  opinion,  without  authority  to  accept  it  for 
his  principal.  His  powers,  it  is  true,  were  full  and  ample  to  effect 
an  adjustment,  settlement,  or  compromise  in  relation  to  the  debt, 
but  surely  could  not  warrant  him  in  making  a  contract  which 
imposed  on  the  plaintiff  the  duties  of  an  agent,  coupled  with  the 
burthen  of  defraying  all  the  costs,  and  incurring  the  responsibility 
incident  to  the  collection  of  the  notes  which  the  defendants  offered 
to  guarantee.  Thwing  appears  to  have  been  himself  aware  that 
he  coald  not  make  such  an  onerous  contract  for  his  principal ;  for 
on  receiving  the  guarantee  and  notes,  he  told  the  defendants,  that 
he  would  submit  their  proposition  to  Dixon  for  his  determination « 
This  was  not  objected  to  by  the  defendants,  who  were  afterwards 
duly  advised  of  the  plaintiff's  refusal  to  accede  to  the  proposed 
arrangement.  Had  the  plaintiff  then  directed  his  dgent  to  return 
the  guarantee  and  notes,  received  subject  to  his  decision,  we  see 
nothing  that  could  have  prevented  him  from  suing  forthwith  on  the 
open  account;  but  the  evidence  shows  that  although  the  settlement 
submitted  to  him  was  rejected,  the  plaintiff  returned  only  the  deed 
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of  guarantee,  and  retained  all  the  notes  as  collateral  security  for 
the  payment  of  his  claim  against  the  defendants,  thus  unfairly 
obtaining  a  security  not  intended  to  be  given  to  him,  and  depriving 
the  defendants  of  means  out  of  which  they  might  perhaps  have 
raised  funds  to  pay  their  debt.  This,  the  plaintiff  had  clearly  no 
right  to  do;  the  proposition  should  have  been  accepted,  executed, 
or  rejected  in  ioto.  The  notes  were  not  tendered  as  collateral 
security,  but  as  a  payment  under  certain  t^rms  and  conditions ;  as 
long  as  they  are  retained,  the  plaintiff  cannot  sue  for  the  debt  in 
payment  of  which  they  were  delivered  to  him. 

Judgment  affirmed. 


Jedediah  Leeds  and  another  v.  John  Caldwell  and  another. 

The  father  of  one  of  the  parties,  is  incompetent  as  a  witness  for  him. 
A  third  person  for  whom  certain  articles  were  ordered,  cannot  be  a  witness  for  the 
defendant,  in  an  action  against  the  agent  who  ordei*ed  them. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J* 
Bradford,  for  the  plaintiffs.     No  counsel  appeared  for  the  ap- 
pellants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment,  by 
which  the  plaintiffs  have  recovered  the  value  of  certain  articles  of 
machinery,  made  by  the  latter  for  the  former.  The  plaintiffs'  ac- 
tion was  excepted  toon  the  ground,  that  the  defendants  contracted 
with  them  for  the  said  articles,  on  behalf  of  a  third  person,  to  wit, 
the  father  of  one  of  the  defendants.  The  exception  being  over- 
ruled, the  defendants  filed  an  answer  pleading  the  general  issue, 
and  other  matters.  The  case  was  tried  by  a  jury,  who  found  a 
verdict  against'  the  defendants,  who  made  no  attempt  to  obtain  a 
new  trial.  Our  attention  is  drawn  to  a  bill  of  exceptions  taken  on 
the  refusal  of  the  judge  to  admit  as  a  witness,  the  father  of  one  of 
the  defendants,  on  the  ground  of  his  being  an  ascendant,  and  inte- 
rested in  the  cause,  being  the  person  for  whom  the  articles  were 
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manufactured.     The  court  did  not  err,  either  of  these  grounds  suf- 
ficed to  repel  the  witness. 

On  the  merits,  the  jury  have  found  all  the  facts  alleged  by  the. 
plaintiffs,  and  the  defendants  did  not  manifest  any  dissatisfaction 
with  their  finding  below.  Nothing,  in  our  opinion,  justifies  our  in- 
terference in  the  case. 

Judgment  affirmed. 


Charles  A.  J.  Belot  v.  John  Donnatan. 

A  vitness  may  be  admitted  to  prove  thai  the  date  of  a  bond  offered  in  erideno^i  was  a 
a  elerteal  error,  and  to  establish  the  real  time  of  its  execution* 

This  case  was  tried  before  the  Parish  Court  of  New  Orleans, 
Maurian^  J.  It  was  proved  that  the  plaintiflT  was  thrown  down  and 
driven  over  by  a  dray,  belonging  to  and  in  the  employment  of  the 
defendant ;  and  that  the  injury  was  not  the  result  of  mere  accident, 
but  the  consequence  of  rapid  and  careless  driving. 

Preaux,  for  the  appellee,  submitted  the  case  without  argument. 
No  counsel  appeared  for  the  appellant. 

BuLLARD,  J.  This  is  an  action  to  recover  damages  for  an  injury 
received  by  the  plaintiff,  in  consequence  of  being  run  over  by  the 
defendant's  dray.  He  recovered  two  hundred  dollars,  and  the  de- 
fendant appealed.  The  case  turns  principally  upon  mere  ques- 
tions of  fact ;  and  on  the  merits  nothing  is  shown  which  would 
justify  our  interference.  There  is,  however,  a  bill  of  exceptions  in 
the  record,  which  we  are  expected  probably  to  notice,  although  the 
case  has  been  submitted  by  the  appellant  without  argument. 

It  appears  that  on  the  trial,  the  plaintiff,  in  order  to  prove  that  the 
dray  was  owned  by  the  defendant,  and  that  he  had  a  license  to  run 
it,  according  to  the  city  ordinances,  produced  a  license  bond  dated 
in  1830,  and  offered  to  prove  that  its  proper  date  was  1837,  within 
which  year  the  injury  was  sustained;  and  the  bill  of  exceptions  was 
takea  to  the  ruling  of  the  court,  by  which  that  evidence  was  ad* 
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mittcd.  It  was  shown,  as  it  appears  by  the  same  bill,  that  the  bond 
was  contained  in  a  bound  book,  all  the  entries  in  which,  both  be- 
fore and  after  the  one  in  question,  were  in  1837,  having  been 
altered  from  1836  in  the  printed  form ;  and  the  evidence  was  in  our 
opinion  properly  admitted  to  show  that  it  was  a  mere  clerical  error 
or  omission,  more  especially  as  a  dray  of  the  same  number  was 
actually  employed  during  that  year,  and  we  are  not  to  presume,  nor 
could  the  defendant  allege  that  it  was  running  without  any  license, 
and  in  violation  of  the  city  regulations. 

Judgment  affirmed* 


Succession  of   FRAN901S  Roboaum. 

The  validity  of  a  decree  appointing  a  dative  testamentary  executor,  cannot  be 
inquired  into  collaterally. 

Where  the  bond  given  by  an  executor,  on  an  appeal  from  a  judgment  rendered 
against  him  by  a  Court  of  Probate  on  the  opposition  of  tlie  heirs,  purports  to  be 
executed  in  favor  of  the  heirs  only,  but  was  intended  in  reality  for  the  benefit 
of  all  entitled  to  receive  any  part  of  the  assetts  in  his  hands,  and  whose  right  to 
enforce  payment  was  suspended  by  the  appeal,  it  will  enure  to  the  benefit  of  all. 

Appeal  from  the  Court  of  Probates  for  the  Parish  of  New 
Orleans,  Bermudez,  J. 

Freaux,  for  the  appellant. 

Boseiius,  for  the  appellees. 

MoRPHY,  J.  In  1836,  Jacques  Le  Fort  rendered  an  account  of 
his  administration  as  testamentary  executor  of  the  late  Francois 
Roboaum.  The  heirs  at  law  of  the  deceased  filed  an  opposition  to 
the  same,  on  various  grounds.  Some  of  their  objections  having 
been  sustained,  the  executor  took  a  suspensive  appeal,  after 
executing  a  bond  with  Louis  Ferrand,  Jils,  as  his  surety,  in  the 
sum  of  eight  thousand  dollars.  The  judgment  appealed  from  was 
affirmed  in  some  particulars,  and  amended  in  others;  so  that  the 
said  J.  Le  Fort  was  finally  condemned  to  refund  to  the  succession 
a  sum  of  $5,219  48.     12  La.  73.     Shortly  after  this,  J.  Le  Fort 
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absconded.  The  Court  of  Probates  proceeded  to  appoint  a  dative 
testamentary  executor,  at  the  instance  of  one  of  the  legatees  of  the 
estate,  who  suggested  that  Le  Fort  had  left  the  country  without 
paying  his  legacy  and  some  of  the  debts  set  forth  in  his  account. 
A.  D.  Doriocourt,  the  dative  executor  thus  appointecf,  had  a  ftcri 
facias  issued  against  the  former  executor,  to  which  a  return  of 
nMa  bona  having  been  made,  he  moved  for  and  obtained  a  judg- 
ment against  the  surety  on  the  appeal  bond,  pursuant  to  article 
596  of  the  Code  of  Prac,  Louis  Ferrand,  Jils^  appealed. 

A  variety  of  grounds  were  taken  below  by  the  appellant,  in 
answer  to  the  rule  served  upon  him;  of  these,  only  two  have  been 
relied  upon  in  this  court,  to  wit : 

1.  That  there  was  no  room  to  appoint  a  dative  executor,  as  the 
succession  had  been  settled,  and  the  account  of  the  former  executor 
finally  homologated ;  and  that  the  appointment,  if  proper,  was  il- 
legally made,  not  having  been  preceded  by  public  advertisement. 

2.  That  the  dative  testamentary  executor  had  no  right  of  action 
on  the  appeal  bond,  it  having  been  executed  in  favor  of  the  heirs 
of  Roboaum  alone. 

I.  The  decree  appointing  Doriocourt  dative  testamentary 
executor  to  the  estate,  has  never  been  appealed  from ;  its  validity 
cannot  be  inquired  into  collaterally,  as  is  attempted  to  be  done  here. 

II.  The  bond  purports  to  be  executed,  it  is  true,  only  in  favor  of 
the  heirs  of  Roboaum,  but  as  its  amount  covers  not  only  their 
residuary  interest  in  the  succession -as  heirs,  but  also  the  claims  of 
the  legatees  and  creditors,  whose  right  to  receive  or  enforce  pay- 
ment was  suspended  by  the  appeal  of  the  executor,  it  w^as  no 
doubt  done  in  their  names,  only  because  they  were  thought  the 
most  proper  persons  to  represent  the  estate  in  opposition  to  the 
executor,  whose  account  they  had  opposed.  It  was  in  reality  in*- 
tended  for  the  benefit  of  all  persons  who,  like  them,  were  to  receive 
a  part  of  the  assetts  in  the  hands  of  the  executor,  and  should  enure 
to  their  advantage.  9  La.  25.  The  condition  of  this  bond  is, 
*that  J.  Le  Fort  shall  prosecute  his  appeal,  and  shall  satisfy  what- 
ever judgment  may  be  rendered  against  him,'  &c.  The  judgment 
rendered  was  one  amending  the  executor's  account,  and  fixing  liis 
liability  to  the  estate  of  Roboaum.  This  debt  of  the  former 
executor,  which  is  covered  by  the  bond,  must  be  recovered  by  the 
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dative  executor  who  now  represents  the  succession,  in  order  to 
enable  him  to  comply  with  the  decree  of  the  court,  whereby  the 
funds  of  the  estate  are  to  be  distributed  in  accordance  with  the 
account  as  amended  and  homologated. 

,  Judgment  affirmed. 


Jacob  Brandaobe  v.  Anthony  Fbrnandez  and  another. 

The  production  of  a  receipt  for  a  part  of  the  rent,  is  a  luffijBient  oorroboratiog '  cir- 
cumstance to  establish  a  verbal  lease  for  any  amount,  previously  proved  by  the  tes- 
timony of  one  vitness. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J, 

Boseliust  for  the  appellants. 

Josephs^  for  the  plaintiff. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment,  by 
which  the  plaintiff  has  recovered  twelve  hundred  dollars  for  the  rent 
of  a  store  leased  to  them  by  his  agent.  The  fact  was  proved  by 
one  witness  only*  and  the  defendants  contend  that  there  was  no  suf- 
ficient corroborating  circumstance  to  support  the  testimony  with 
regard  to  the  second  lease. 

It  was  admitted  that  the  rent  from  the  1st  June,  1S38,  to  the 
1st  November,  was  at  the  rate  of  $2700  per  annum,  and  that  after 
the  1st  of  November,  it  was  at  the  rate  of  $2400  per  annum.  The 
receipts  of  the  witness  were  produced  by  the  defendants,  at  the 
rate  of  $2400  per  annum.  We  concur  iin  the  conclusion,  which 
the  first  judge  drew  from  these  circumstances,  that  the  testimony 
of  the  witness,  as  to  the  second  lease,  was  sufiiciently  corroborated. 

Judgment  affirmed^ 
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Succession  of  Maxwell  Sommerville. 

Where  the  term  has  expired  for  which  an  executrix  was  appointed  under  a  will  ad- 
mitted to  probate  in  another  state,  and  no  eridence  is  offered  of  ^er  re-appointmeoty 
she  cannot  be  recognized  as  ezecatriz  by  a  Court  of  Probates  in  this  slate. 

Mart  Fulton  Sommerville,  styling  herself  testamentary  exe- 
cutrix of  the  last  will  of  her  husband,  Maxwell  Sommerville,  pre- 
sented her  petition  to  the  Court  of  Probates  for  the  parish  of  New 
Orleans,  in  which  she  alleged  that  duly  authenticatedxopies  of  the 
last  will  of  her  husband,  of  the  proof  of  its  probate  before  the  pro- 
per tribunal  for  the  ciiy  and  county  of  Philadelphia,  and  of  the 
letters  of  executorship  issued  to  her,  had  been  presented  to  the 
court  at  a  previous  period,  when  the  will  was  ordered  to  be  filed 
and  registered,  and  made  executory,  and  a  dative  testamentary  ex- 
ecutor appointed,  who  entered  upon  the  duties  of  his  office,  but 
subsequently  applied  for  and  obtained  a  discharge.  The  petition 
further  states  that  there  is  a  debt  due  the  estate  of  the  deceased  in 
this  state,  for  the  recovery  of  which  immediate  steps  should  be 
taken  ;  and  it  concludes  with  a  prayer  that  the  petitioner  may  be 
recognized  as  executrix,  and  may  be  authorized  to  act  as  such  in 
this  state. 

The  certificate  of  the  register  for  the  probate  of  wills  and  issuing 
of  letters  of  administration  in  the  city  and  county  of  Philadelphia, 
filed  in  the  Court  of  Probates,  showed :  '•  That  on  the  24th  day  of 
November,  1836,  at  Philadelphia,  before  me  was  proved  and  ap- 
proved the  last  will  and  testament  of  Maxwell  Sommerville,  late  of 
Philadelphia,  deceased,  (a  true  copy  whereof  is  annexed),  having 
whilst  he  lived,  and  at  the  time  of  his  death,  divers  goods,  chat- 
tels, rights,  and  credits  within  the  said  commonwealth,  by  reason 
whereof  the  approbation  and  insinuation  of  the  said  last  will  and 
testament,  and  the  committing  the  administration  of  all  and  singular 
the  goods,,  chattels,  rights,  and  credits  which  were  of  th&  said  de- 
ceased, and  also  the  auditing  the  accompts,  calculations,  and  reckon- 
ings of  the  said  administration,  and  absolute  care  of  the  same,  to 
me  are  manifestly  known  to  belong ;  and  that  administration  of  all 
and  singular  the  goods,  chattels,  rights,  and  credits  of  the  said  de- 
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ceased,  any  way  concerning  his  last  will  and  testament,  was  com- 
mitted to  Mary  Fulton  Sommerville,  sole  executrix  in  the  said 
testament  named,  she  having  first  heen  duly  affirmed,  well  and 
truly  to  administer  the  goods,  chattels,  rights,  and  credits  of  the 
said  deceased,  and  make  a  true  and  perfect  inventory  thereof,  and 
exhibit  the  same  into  -the  register's  office  at  Philadelphia,  on  or  be- 
fore the  24th  day  of  December  next,  and  to  tender  a  true  and  just 
accompt,  calculation,  and  reckoning  of  the  said  administration  on 
or  before  the  24th  day  of  November,  1838,  or  when  lawfully  re- 
quired, and  also  to  diligently  and  faithfully  regard,  and  well  and 
truly  comply  with  the  provisions  of  the  act  relating  to  collateral  in- 
heritance." The. original  certificate  was  signed  at  Philadelphia, 
the  24th  of  November,  1836. 

Bermudez,  Judge  of  the  Court  of  Probates,  having  refused  to 
grant  an  order,  recognizing  the  petitioner  as  executrix, 

TVray,  prayed  for  a  mandamus  to  compel  him  to  do  so,  citing  6 
Martin,  N.  S.,  622-3.  8  lb.,  236.  6  La.,  690.  11  lb.,  573.  18 
lb.,  670. 

Garland,  J.  Mary  F.  Sommerville,  widow  of  Maxwell  Som- 
merville, deceased,  a  resident  of  the  state  of  Pennsylvania,  obtain- 
ed a  rule  on  the  Judge  of  the  Court  of  Probates,  requiring  him  to 
show  cause  why  a  mandamus  should  not  issue,  to  compel  him  to 
recognize  her  as  the  testamentary  executrix  of  the  last  will  of  her 
aforesaid  husband.  With  her  petition,  she  filed  a  duly  certified 
copy  of  the  will,  which  had  been  regularly  admitted  to  probate  in 
the  state  of  Pennsylvania,  where  she 'had  duly  qualified  as  execu- 
trix in  the  year  1836,  for  the  space  of  two  years,  at  the  expiration 
of  which  time,  or  before,  if  it  could  be  done,  she  was  to  render  an 
account  of  her  administration.  It  further  appears  from  the  admis- 
sions of  the  petitioner,  that  the  will  had  already  been  duly  regis- 
tered and  ordered  to  be  executed,  and  that  sometime  past  a  dative 
testamentary  executor  had  been  appointed  by  the  respondent,  who 
for  some  cause,  not  apparent  to  us,  had  ceased  to  act  as  such,  and 
had  been  discharged. 

The  Judge  of  the  Court  of  Probates  has  presented  a  variety  of 
reasons  why  a  mandamus  should  not  issue  to  compel  him  to  recog- 
nize the  petitioner  as  the  executrix  of  the  will,  only  one  of  which  it 
is  necessary  to  consider  at  present,  which  is,  that  the  petitioner  is 
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not  now  the  executrix  in  Pennsylvania,  and  cannot  be  recognized  as 
such  in  this  state.  An  examination  of  the  letters  testamentary  pro- 
duced, shows  that  the  petitioner  qualified  as  executrix  on  the  24th 
of  Nouember,  1836,  and  was  compelled  by  the  terms  of  the  ap- 
pointment to  render  a  full  and  true  account  of  her  administration 
within  two  years  after.  It  is  thus  conclusively  shown  that  the 
term  for  which  the  petitioner  was  appointed  has  expired,  and  no 
evidence  of  her  being  continued  or  re-appointed  has  been  exhibit- 
ed ;  and  that  she  has  not  been  so  continued  is  confirmed  by  the  fact 
that  when  the  will  was  first  presented  for  registry  and  for  an  order 
of  execution,  a  dative  testamentary  executor  was  appointed,  which 
would  not  have  been  necessary,  if  the  executrix^named  by  the  tes- 
tator had  been  properly  in  the  exercise  of  her  functions. 

The  Judge  of  the  Court  of  Probates  was  clearly  right  in  refusing 
to  recognize  the  petitioner  as  the  executrix  of  the  will  of  Maxwell 
Sommerville,  deceased. 

The  rule  is  therefore  discharged  with  costs. 


Succession  of  Alexander  Wedderburn. 

Under  the  act  of  28th  February,  1837,  the  certificate  of  an  American  consul  io  any 
Ibreign  country,  is  legal  evidence  of  the  attributes,  official  station,  and  authority 
of  any  civil  officer  in  such  country,  under  the  laws  thereof. 

A  non-resident  executor  is  bound,  like  other  executors,  to  administer  the  estate 
under  the  authority  of  the  Court  of  Probates,  to  have  an  inventory  made,  and  in 
all  other  respects  to  proceed  according  to  law.  The  will  under  which  he  acts 
need  not  be  again  admitted  to  probate,  having  been  once  proved;  the  executor 
need  not  take  a  new  oath,  having  been  previously  sworn ;  nor  need  he  take  out 
new  letters  testamentary;  but  new  security  will  be  exacted  of  him,  under  the  act 
of  I3lh  March,  1837,  where  creditors  present  themselves  and  require  it 

Appeal  from  the  Court  of  Prohates  for  the  Parish  of  New 
Orleans,  Bermudez,  J. 

Garland,  J.  Elizabeth  Julia  Wedderburn,  John  Wedderburn, 
and  George  William  Hope,  residents  of  the  kingdom  of  Great 
Britain,  presented  their  petition  to  the  aforesaid  judge  of  the  Court 
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of  Probates,  stating  that  they  were  the  testamentary  executors  of 
the  late  Alexander  Wedderburn,  who  died  in  the  aforesaid  king- 
dom, and  annexed  thereto  a  duly  certified  copy  of  an  instrument 
purporting  to  be  his  last  will  and  testament,  in  which  they  are 
named  as  executors,  and  which  they  say  has  been  duly  admitted  to 
probate  in  the  Prerogative  Court  of  Canterbury  in  the  city  of  Lon- 
don, and  that  they  have  been  confirmed  and  recognized  as  such 
executors.  It  is  further  alleged  that  the  aforesaid  Alexander  Wed- 
derburn was  never  a  resident  of  Louisiana ;  that  he  has  no  heirs« 
legatees,  representatives,  nor  creditors  therein,  and  no  other  pro- 
perty than  about  one  hundred  and  sixty  eight  shares  of  the  stock 
of  the  Louisiana»and  Louisiana  State  Banks,  which,  by  the  pro- 
visions of  said  will,  are  vested  in  them.  They  therefore  pray  that 
the  judge  *will  order  the  registration  and  execution  of  said  will,  in 
the  form  and  manner  pointed  out  by  law.'  This,  the  judge  of  the 
Court  of  Probates  refused  to  do,  saying  that  *  the  documents  an- 
nexed to  the  within  petition,  do  not  furnish  sufficient  legal  proof  of 
the  fact  that  the  will  has  been  duly  proved  before  a  competent 
judge  of  the  place  where  it  was  received,  and  that  the  judge  or- 
dered the  registry  and  execution  of  the  will.'  Whereupon  the 
petitioners  presented  their  petition  to  this  court,  setting  forth  the 
facts,  and  asking  that  the  judge  of  the  Court  of  Probates  be 
ordered  to  show  cause  why  a  writ  of  mandamus  should  not  be 
issued,  directing  him  to  give  an  order  for  the  execution  and  regis- 
tration of  said  will. 

The  judge  of  probates,  for  answer,  admits  the  application  to  him 
for  the  order  of  registry  and  execution  of  the  will,  but  denies 
generally,  all  the  other  fads  set  forth  in  the  petition ;  and  he  then 
goes  on  to  deny  specially,  that  Alexander  Wedderburn  is  dead, 
that  he  ever  made  a  will,  that  it  was  ever  ordered  to  be  registered 
and  executed  by  a  competent  judge,  that  the  petitioners  are  the 
identical  executors  of  said  Alexander  Wedderburn,  and  have  any 
interest  in  the  premises,  that  the  property  situated  in  Louisiana 
consists  in  movables  only,  that  there  are  no  creditors,  heirs,  or  le- 
gatees in  the  state,  and  avers  that  the  petitioners  are  incompetent 
to  prove  the  will  being  interested.  He  further  says,  that  if  the 
law  of  the  place  of  execution  of  the  will  is^'different  from  that  of 
the  place  where  its  execution  is  sought,  it  should  be  proved  as  a 
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fact,  in  support  of  the  allegation  that  it  was  duly  proved ;  and  it 
should  further  be  proved,  that  the  will  is  clothed  with  all  the  for- 
malities prescribed  for  the  validity  of  wills,  where  it  was  made. 

We  shall  not  undertake  to  characterize  this  answer,  or  to  give  it 
the  name  it  perhaps  merits.  The  judge  admits  that  it  may  *be 
considered  as  too  technical,'  and  avers  that  his  object  is  to  demon- 
strate that  this  court  cannot  exercise  its  appellate  jurisdiction  in 
the  case.  In  this  he  is  mistaken,  and  it  is  time  for  him  to  learn, 
if  he  does  not  know  it  already,  that  this  tribunal  is  not  to  be  de- 
prived of  its  jurisdiction  by  technicalities,  and  by  raising  issues, 
not  appertaining  to  the  case,  which  ought,  if  there  is  any  weight 
in  them,  to  have  been  stated  when  the  original  application  was 
made  for  the  registration  and  execution  of  the  will.  Nor  will  legal 
cobwebs  be  sufficient  to  restrain  us,  from  directing  to  the  judges 
of  the  inferior  courts  the  process  authorized  by  law,  'commanding 
them  to  render  justice  and  to  perform  the  other  duties  of  their 
offices,  conformably  to  law,*  Code  Prac.  art.  837,  whenever  a 
proper  case  is  presented  for  our  action. 

The  article  838  of  the  Code  of  Practice,  tells  us,  that  the  writ 
of  mandamus  is  given  to  enable  this  court  to  exercise  its  appellate 
jarisdiction ;  and  in  the  case  of  The  State  v.  Bermudez^  14  La. 
479,  it  was  so  decided.  This  court  cannot  take  cognizance  of  a 
cause  in  the  first  instance,  but  as  soon  as  application  has  been 
made  to  an  inferior  tribunal,  and  it  has  acted  finally,  or  refused  to 
do  so,  then  our  powers  commence,  and  we  can  revise  the  proceed- 
ings, upon  the  same  state  of  facts  and  pleadings,  upon  which  the 
inferior  court  acted ;  and  the  judge  cannot  by  an  attempt  to  raise 
issues,  not  made  before  him,  oust  us  of  our  legitimate  authority. 
To  repeat  the  language  of  chief  justice  Marshall,  it  is  the  essential 
criterion  of  appellate  jurisdiction,  that  it  revises  and  corrects  the 
proceedings  in  a  cause  already  instituted,  and  does  not  create  that 
cause.     1  Cranch  175. 

When  we  examine  the  proceedings  in  this  case,  we  do  not  find 
the  judge  of  the  Court  of  Probates,  when  application  was  made  to 
him  to  register  and  order  the  execution  of  the  will,  assuming  the 
grounds  he  now  does.  If  they  constituted  his  real  objections,  he 
did  not  divulge  them,  or  do  any  thing  calculated  to  put  the  parties 
on  their  guard,  or  to  give  them  an  opportunity  of  obviating  the 
VOL.  I.  34 
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difficulties  in  their  way.  All  that  he  then  objected  was  that  the 
documents  did  not  furnish  sufficient  proof  that  the  will  had  been 
duly  proved  before  a  competent  judge  of  the  peace  where  it  was 
received,  and  that  the  judge  had  ordered  it  to  be  registered  and 
executed. 

We  now  take  the  case  upon  the  petition  and  evidence,  as  acted 
upon  by  the  judge  of  the  Court  of  Probates.  A  copy  of  the  will 
of  Alexander  Wedderburn  is  presented;  it  is  certified  by  persons 
stating  themselves  to  hold  official  capacities,  and  to  be  authorized 
to  act  in  the  premises.  They  show  the  probate  of  the  will  in  the 
Prerogative  Court  of  the  province  of  Canterbury,  in  London,  by 
its  records ;  and  the  consul  of  the  United  States  in  London,  cer- 
tifies to  the  official  character  of  these  persons,  and  that  full  faith 
and  credit  are  due  and  ought  to  be  given  to  their  acts  *  in*  ju- 
dicature and  thereout.'  This  certificate  is  in  conformity  to  the  act 
of  the  legislature  passed  in  1837,  and  is  legal  evidence  of  the 
attributes,  official  station,  and  authority  of  the  persons  certifying. 
1  Bullard  &  Curry's  Dig.  823.  We  do  not  know  in  what  way 
these  documents  ban  be  made  more  authentic,  and  the  certificates 
appended  to  them,  show  that  they  would  be  received  as  evidence 
in  the  courts  in  Great  Britain. 

As  to  the  objection  that  Wedderburn  is  not  dead,  it  is  a  well 
settled  principle  of  law  that  no  probate  of  a  will  can  be  granted 
until  after  the  death  of  the  testator,  and  the  court  must  be  satisfied 
of  the  fact,  before  ordering  the  registry  and  execution.  Matthews 
on  Executors,  36.  But  we  are  not  left  to  presume  the  death  in 
this  case,  as  the  fact  is  expressly  stated  in  the  documents. 

As  to  the  objections  that  no  will  was  made,  and  duly  ordered  to 
Be  registered  and  executed,  and  touching  the  identity  of  the  pe- 
titioners as  the  executors,  the  documents  submitted  to  the  probate 
judge,  and  now  before  us,  contain  ample  proof  to  refute  them.  If 
there  is  any  truth  in  public  records,  there  cannot  be  a  doubt  upon 
the  question;  but  there  may  be  minds  so  inaccessible  to  conviction, 
as  to  refuse  belief  to  the  plainest  proposition. 

Whether  the  properly  is  movable  or  not,  or  whether  there  are 
heirs,  legatees,  or  creditors  in  the  state,  is  not,  in  our  opinion,  very 
material,  so  far  as  it  relates  to  the  registration  and  order  for  the 
execution  of  the  will.     If  the  will  be  a  good  one,  its  effects  upon 
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the  property  are  regulated  by  law;  and  the  rights  of  neither  heirs, 
legatees,  nor  creditors,  will  be  effected  by  the  simple  registry  and 
order  of  execution.  They  remain  the  same,  and  if  any  injury  is 
likely  to  result,  all  persons  interested  have  a  legal  remedy  to  arrest 
it,  or  to  obtain  reparation ;  and  when  they  present  themselves,  it 
will  be  time  enough  to  listen  to  them. 

As  to  the  duly  of  the  judge  of  the  Court  of  Probates,  in  this 
case,  we  have  heretofore  expressed  our  opinion  in  more  than  one 
case,  identical  in  all  essential  particulars.  17  La.  486.  18  La. 
570.  It  is  unnecessary  to  repeat  the  reasoning  of  the  court,  as 
the  question  can  no  longer  be  considered  an  open  one. 

As  to  the  consequences  of  permitting  the  executors  of  foreign 
wills  to  administer  in  this  state,  the  property  confided  to  them  by 
their  testators,  we  anticipate  none  so  serious  or  embarrassing,  as 
the  respondent  and  his  counsel  seem  to  apprehend.  An  executor 
is  generally  the  confidential  and  trusted  friend  of  the  testator.  He 
is  in  fact  a  species  of  agent,  which  the  law  allows  a  man  to  ap- 
point for  the  purpose  of  administering  his  affairs  after  his  death, 
and  there  is  no  more  reason  to  believe  that  he  will  be  unfaithful 
than  any  other  mandatory ;  on  the  contrary,  it  is  a  fair  presumption 
that  be  will  be  more  faithful,  as  he  takes  an  oath,  and,  in  some 
instances,  is  required  to  give  security  for  a  faithful  administration. 
A  great  amount  of  property  belonging  to  non-residents,  is  controled 
and  managed,  bought  and  sold  by  agents  and  attorneys,  and  the 
supervision  of  the  Court  of  Probates  has  not  been  found  necessary 
for  the  protection  of  those  interested,  and  we  are  not  aware  that 
any  serious  losses  have  resulted.  But  over  the  administration  of 
foreign  executors,  the  Courts  of  Probate  maintain  a  supervision, 
as  they  are  bound  to  administer  under  their  authority  as  other 
executors  are.  The  registry  of  a  will,  and  the  order  to  execute  it, 
and  the  recognition  of  the  executor  named,  are  requisites  to 
authorize  an  administration,  and  do  not  operate  as  exemptions  from 
all  control  or  responsibility.  A  non-resident  executor  is  as  much 
bound  to  have  an  inventory  made,  and  otherwise  to  proceed  in  con- 
formity to  law,  as  a  resident.  The  will  under  which  he  acts  need 
not  be  probated  again,  because  it  has  already  been.  The  executor 
need  not  take  a  new  oath,  because  he  has  already  been  sworn;  nor 
take  out  new  testamentary  letters,  for  he  has  them  already.     If 
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creditors  were  to  present  themselves,  and  under  the  act  of  1837» 
i  BuUard  &,  Curry's  Dig.  500,  require  security  to  he  given,  it 
would  be  exacted. 

Let  the  rule  he  made  absolute. 

BrxggB^  for  the  petitioners. 


Succession  of  William  Lttlb. 

*A  will  may  b«  preaented  for  probate  by  any  one  having;  the  eoatody  of  it,  or  interested 
therein. 

One  named  as  execntor  in  a  will  admitted  to  probate  in  another  state,  and  ordered  to 
be  registered  and  ezeeuted  here,  cannot,  where  no  proof  is  offered  of  his  having 
been  qualified  or  recognized  as  executor,  administer  under  it  without  further  au- 
thority. 

Oakland,  J.  John  K.  Rayhurn,  a  resident  of  New  Orleans,  has 
obtained  a  rule  on  the  judge  of  the  Court  of  Probates  for  the  pa- 
rish of  New  Orleans,  requiring  him  to  show  cause,  why  a  manda- 
mus should  not  Issue,  directitag  him  to  register  and  order  to  be  ex- 
ecuted the  last  will  and  testament  of  William  Lytle,  deceased.  He 
produces  a  certified  copy  of  the  will,  with  the  probate  thereof,  from 
the  records  of  the  County  Court  of  Davidson  county,  in  the  state 
pf  Tennessee ;  from  which  it  appears  that  said  Rayhurn,  and  two 
others,  are  named  as  executors ;  and  he  alleges  that  there  is  pro- 
perty in  this  state  to  be  administered.  The  judge  has  shown  for 
cause,  objections  similar  to  those  in  the  case  of  Alexander  Wedder- 
burn,  supra  p.  263,  avowing  his  object  to  be  the  same  as  in  that 
case  ;  and  he  further  shows  as  cause  that  the  record  is  not  properly- 
authenticated,  and  that  Rayhurn  hi|s  no  interest  under  the  will. 

The  copy  of  the  will  and  probate  is  certified  in  conformity  to  the 
act  of  Congress,  prescribing  the  mode  in  which  public  records  and 
judicial  proceedings  in  one  state,  shall  be  authenticated  so  as  to 
take  eflfect  in  another,  approved  May  the  20th,  1790.  As  to  the 
objection  that  the  judge  who  certifies  the  proceedings,  is  not  duly 
commissioned  and  qualified,  and  that  proof  of  his  capacity  should 
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be  sabmitted  to  the  judge  of  the  Court  of  Probates,  it  seems  to  us 
of  the  same  captious  character  as  many  of  the  others.  The  courts 
of  this  state  always  respect  the  certificates  and  seals  of  the  officers 
of  a  sister  state,  so  far  as  to  consider  them  prima  facie  evidence; 
and  we  take  for  granted,  they  attest  what  is  true. 

The  fact  that  Rayburn  is  named  executor  in  the  will,  seems  to  us 
sufficient  evidence  of  interest,  and  authorizes  him  to  ask  for  its 
registry  and  execution ;  but  as  to  his  acting  as  executor  under  it, 
without  further  authority,  there  seems  to  us  an  insuperable  objec- 
tion, which  is,  that  it  does  not  appear  that  he  ever  was  recognized 
as  executor  in  Tennessee,  or  ever  qualified  as  such  in  any  manner. 
A  will  may  be  presented  for  probate  by  any  one  having  the  custody 
of  it,  or  being  interested  therein,  and  it  may  be  duly  proved  and 
ordered  to  be  executed  ;  but  that  does  not,  of  itself,  show  that  the 
persons  named  as  executors,  have  accepted  or  have  been  qualified 
according  to  law.  We  are  clearly  of  opinion  that  Rayburn  has  no 
right  to  administer  the  property  belonging  to  the  succession  of 
Lytle  in  this  state,  without  furtlier  authority ;  and  as  he  now  asks 
only  for  the  registry  and  execution  of  the  will,  we  suppose  he  in- 
tends to  take  other  legal  measures  to  qualify  himself. 

The  rule  is  therefore  made  absolute. 

CUabome^  for  the  petitioner. 


SvccBssiON  OF  James  Lallt. 

Garland,  J.  Robert  Splain,  a  resident  of  this  state,  presented 
hb  petition  to  the  judge  of  the  Court  of  Probates  for  the  parish  of 
New  Orleans,  together  with  a  duly  certified  copy  of  the  will  of 
James  Lally,  deceased,  which  had  been  admitted  to  probate,  and 
ordered  to  be  executed  in  the  state  of  New  York.  This  order  the 
judge  of  the  Court  of  Probates  refused  to  give,  and  the  petitioner 
obtained  a  rule  on  him  to  show  cause  why  a  mandamus  should  not 
iasae,  commanding  him  to  admit  said  will  to  registry  and  execution. 
The  respondent  has  assigned  various  reasons  why  the  writ  should 
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not  be  issued,  all  of  which  have  been  stated  in  the  cases  of  Wed- 
derburn  and  Lytle,  supra  263,  268,  and  this  case  differs  from  the 
latter  only  in  the  particular,  that  Splain,  the  petiiioner,  is  not  named 
executor,  nor  does  it  appear  that  he  is  an  heir,  legatee,  or  creditor ; 
but  he  swears  that  he  has  an  interest  in  having  the  will  registered 
and  ordered  to  be  executed.  We  see  no  reason  why  this  should  be 
refused,  as  it  gives  the  petiiioner  no  right  to  administer  upon  the 
property,  without  further  authority,  which  we  presume  he  intends 
to  solicit.  It  may,  on  various  grounds,  be  important  for  him  that 
the  will  should  be  registered  and  made  executory,  and  no  injury 
can  be  done  to  the  succession  by  so  doing,  and  thereby  preserving  it, 
and  enabling  all  having  an  interest  to  use  it  as  a  muniment  of  title, 
or  as  evidence  in  relation  to  the  property  situated  in  this  state. 

This  case  is  so  nearly  similar  to  that  of  Rayburn  in  the  succession 
of  William  Lytle,  deceased,  that  the  same  judgment  muSt  be  ren- 
dered. 

The  rule  is  therefore  made  absolute. 

Cr.  B,  Duncan^  for  the  petitioner. 


Succession  of  Samuel  Farmer. 

Garlanb,  J.  This  is  a  rule,  taken  on  the  respondent,  the  judge 
of  the  Court  of  Probates  for  the  parish  of  New  Orleans,  to  show 
cause  why  a  mandamus  should  not  issue,  compelling  him  to  regis- 
ter and  order  the  execution  of  the  will  of  Samuel  Farmer,  deceased, 
who  died  in  Great  Britain,  owning  some  bank  stock  in  this  state. 
The  case  is  in  every  material  feature  similar  to  that  of  the  execu 
tors  of  Alexander  Wedderburn,  ante  p.  263,  which  has  been  just 
now  decided,  and  we  have  come  to  the  same  conclusion  in  relation 
to  it. 

The  rule  is  therefore  made  absolute. 

Benjamin^  for  the  petitioners. 
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Succession  of  Peter  Robert  Venable  Hindb. 

Garland,  J.  William  Whittington  and  Louisa  Anna  Hinde, 
tbe  executors  of  the  last  will  and  testament  of  the  Rev.  Peter 
Robert  Venable  Hinde,  have  applied  to  us  for  a  rule  on  the  judge 
of  the  Court  of  Probates  for  the  parish  of  New  Orleans,  to  show 
cause  why  a  mandamus  should  not  issue  to  compel  him  to  receive 
and  register,  and  order  to  be  executed,  the  last  will  and  testament  of 
the  aforesaid  Peter  R.  Y.  Hinde.  The  judge  showed  the  same 
cause  as  in  the  cases  of  Wedderburn,  ante  p.  263,  and  Farmer, 
ante  p.  fS70,  and  the  case  is,  in  all  material  points,  similar  to  them. 
We  ibercfore  have  come  to  the  same  conclusion. 

Let  the  rule  be  made  absolute. 

Benjamin f  for  the  petitioners. 


John  D.  Cordes,  Curator,  v.  Charles  Clarke. 

A  Court  of  Probate  majr  order  the  sequestration  of  papers  belonging  to  a   suecession, 
administered  under  its  anthority,  when  unlairfolly  retained  by  a  third  person. 

Appeal  from  the  Court  of  Probates  for  the  parish  of  New  Or- 
leans, BermudeZf  J. 

Eggleaton^  for  the  appellant. 

E.  L.  Leuns,  for  the  plaintiff. 

Garland,  J.  The  plaintiff  avers  that  he  is  the  curator  of  the 
vacant  succession  of  Otto  Tienken;  that  a  short  time  after  the 
death  of  the  latter,  the  defendant  took  from  a  trunk  wAich  belonged 
to  the  deceased,  various  title  papers,  notes,  receipts,  and  other  do- 
cuments, which  he  retains  and  refuses  to  deliver  to  him.  It  is 
farther  averred,  that  the  documents  and  papers  are  necessary  ta 
enable  the  plaintiff  to  administer  the  succession,  and  to  render  his 
aeeonnt  thereof.  The  documents  were  sequestered  at  the  instance- 
of  the  plaintiff. 


I 
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The  defendant  excepted  to  the  jurisdiction  of  the  court,  but  his 
plea  being  overruled,  he  denied  generally  the  allegations  contained 
in  the  petition.  Judgment  was  rendered  against  him,  and  he  ap- 
pealed. 

The  plea  to  the  jurisdiction  of  the  Court  of  Probates  is  the  only 
question  upon  which  the  opinion  of  this  court  is  asked  by  the  de- 
fendant, as  on  the  trial  he  admitted  that  he  had  the  papers  in  hi3 
possession. 

We  think  the  Probate  Court  did  not  err  in  maintaining  its  juris- 
diction. The  article  1037  of  the  Code  of  Practice  gives  that  court 
authority  to  issue  writs  of  sequestration,  and  other  process,  for  the 
purpose  of  enforcing  its  jurisdiction,  and  enabling  those  acting* 
under  its  authority  to  perform  the  duties  required  by  law ;  and 
among  other  purposes  for  which  such  writs  may  issue,  one  is  '  to 
compel  parties  or  other  individuals  to  produce  title  deeds,  papers, 
or  other  objects  which  may  be  in  their  possession.'  The  petition 
does  not  set  up  any  question  of  title  to  be  decided  by  the  court,  bat 
claims  the  production  and  delivery  into  court  of  documents  and  pa- 
pers alleged  to  be  necessary,  important,  and  useful  in  the  settlement 
of  a  succession,  now  in  a  course  of  administration. 

Upon  the  merits,  we  see  no  error  in  the  judgment. 

Judgment  affirmed. 


Augusts  Buotat  v.  His  Creditors. 

The  compensation  alloved  to  counsel  appointed  to  represent  the  absent  creditors  in 
eases  of  insoWency,  is  in  no  caie  to  be  paid  bjr  the  mass  of  creditors.  The  act  of 
1817,  which  proTides  (hat  such  compensation  shall  be  at  the  rate  of  five  per  cent  <m 
the  amoant  reooTered  for  the  absent  creditors,  to  be  deducted  fi*om  such  amoant,aDd 
that  it  shall  not  exceed  the  som  of  two  hondred  and  fifty  dollars,  is  not  repealed  bf 
the  31 64th  article  of  the  Civil  Code. 

In  all  cases  where  compensation  is  to  be  computed  by  tiper  cerUagey  and  no  sum  Is 
realized  by  which  it  is  to  be  borne,  the  compensation  fkils. 

Appeal  from  the  Parish  Court  for  the  parish  of  New  Orlean*, 
Maurian,  J. 
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Martin  J.  Paul  Longis,  one  of  the  creditors,  is  appellant  from 
a  judgment  overruling  his  opposition  to  a  charge  of  one  hundred 
and  fifty  dollars  on  the  tableau,  as  a  compensation  to  the  attorney  of 
the  absent  creditors.  His  counsel  has  urged  that  the  act  of  1817 
provides  that  '  the  fees  of  the  counsellors  who  shall  be  appointed  on 
behalf  of  the  absent  creditors,  shall  in  no  case  be  paid  by  the  mass 
of  creditors,  but  shall  be  levied  on  the  amount  of  the  sums  which 
shall  be  recovered  for  the  account  of  the  said  absent  creditors,  at 
the  rate  of  five  per  cent ;  provided,  that  in  no  case  the  fees  allowed 
to  the  counsellors  appointed  on  behalf  of  the  absent  creditors  shall 
exceed  the  sum  of  two  hundred  and  fifty  dollars.'  The  counsel  for 
the  appellees  has  contended  that  this  part  of  the  act  has  been  re- 
pealed by  the  Civil  Code,  art.  3164,  which  directs  that  *  the  costs 
of  aiffixing  seals  and  making  inventories  for  the  better  preservation 
of  the  debtor's  property,  those  which  occur  in  cases  of  failure  or 
cession  of  propeiiy, for  the  general  benefit  of  creditors,  such  as  fees 
to  lawyers  appointed  by  the  court  to  represent  absent  creditors, 
commissions  to  syndics,  and  finally,  costs  incurred  for  the  adminis- 
tration of  estates,  which  are  either  vacant  or  belonging  to  absent 
heirs,  enjoy  the  privileges  established  in  favor  of  law  charges.'  The 
Parish  Court  has  thought,  with  the  latter  counsel,  that  the  part  of 
the  act  of  1817  referred  to,  was  repealed,  and  accordingly  has  over- 
ruled the  opposition,  it  appearing  to  him  that  the  compensation  on 
a  quantum  meruit  was  reasonable,  although  there  was  not  any 
thing  coming  to  the  absent  creditors.  In  our  opinion  he  erred.  The 
Code  declares,  indeed,  that  the  fees  of  the  attorney  of  the  absent 
creditors  are  among  those  which  are  for  the  general  benefit  of  cre- 
ditors. From  this  declaration  it  may  be  perhaps  contended,  that  as 
those  fees  are  for  the  general  benefit  of  all  the  creditors,  they  are 
not  to  be  borne  by  a  part  of  them ;  and  thus  the  absent  creditors 
ought  to  be  relieved  from  part  of  the  burden  which  the  act  of  1817 
imposed  upon  them.  It4s*useless  that  we  should  now  express  any 
opinion  on  this  point.  The  legislature  thought  proper,  in.  1817,  to 
direct  that  the  compensation  of  the  attorney  of  the  absent  creditors 
should  not  be  -settled  on  a  quantum  meruit,  but  computed  by  a  per 
centage.  It  does  not  appear  to  us  that  it  was  the  intention  of  the 
legislature  to  alter  this,  by  the  part  of  the  Code  referred  to.  The 
compensation  ia  still  to  be  a  per  centage,  which  cannot  be  computed 
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on  the  total  amount  of  the  sum  coming  to  all  the  creditors,  but  only 
on  the  amount  of  those  coming  to  absent  creditors.  In  the  present 
case,  there  is  nothing  coming  to  those  creditors,  and  it  is  urged  that 
asjlhe  attorney  is  to  be  without  a  compensation,  a  new  rule  ought 
to  be  adopted,  to  wit,  relief  on  a  quantum  meruit.  This  the  legis* 
lature  has  not  thought  proper  to  direct.  In  all  cases  where  compen- 
sation is  to  be  computed  by  a  per  centage,  and  there  is  no  sum  by 
which  this  per  centage  is  to  be  borne,  the  compensation  fails.  Be- 
tween the  year  1817  and  the  promulgation  of  the  Code,  it  does  not 
appear  that  there  was  any  difficulty  in  obtaining  members  of  the 
bar  to  represent  absent  creditors  in  a  failure,  although  the  compen- 
sation allowed  by  law  was  precarious.  Nothing  shows  that  the 
legislature  had  any  thought  of  changing  the  law,  for  the  purpose  of 
enabling  the  courts  to  find  with  more  facility  attorneys  to  represent 
such  creditors.  Gentlemen  of  the  bar  when  appointed  in  attach- 
ment cases,  to  represent  the  absent  defendant,  are  allowed  by  the 
court  a  fee  to  be  paid  out  of  the  property  attached  when  the  plain- 
tifls  obtain  judgment,  idest,  when  they  lose  the  case  in  which  ihey 
are  appointed  to  protect  the  defendant.  No  allowance  is  made  to 
them  if  their  labor  is  crowned  with  success.  Attorneys  appointed 
by  the  court  to  represent  the  interests  of  absent  creditors  in  a  case 
of  failure,  or  absent  debtors  in  attachment  cases,  run  a  chance  for 
their  fees;  but  as  no  one  is  bound  to  accept  such  appointments,  those 
who  take  them  cannot  complain,  if  the  case  in  which  they  engage 
turns  out  to  be  one  of  those  in  which  the  law  has  provided  no  com- 
pensation for  their  labors.  A  sheriif  may  be  at  great  trouble  io* 
endeavoring  to  execute  a  process,  and  still  be  without  compensa- 
tion, if  notwithstanding  his  utmost  exertions,  he  is  unable  to  exe- 
cute it. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  that 
the  opposition  of  the  appellant  be  sustained,  and  the  charge  of  $160 
on  the  tableau  for  the  compensation  of  the  attorney  of  the  ab^ 
sent  creditors  be  stricken  out ;  the  costs  to  be  paid  in  both  courts 
out  of  the  estate  surrendered. 

Castera^  for  the  appellant.  No  counsel  appeared  for  the  ap- 
pellees. 
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I  It 

Hbnby  F0R8TTH  and  another  v.  Louis  Rjbne  Gaiennib  HL 

and  another. 

Appeai.  by  the  defendants  from  a  judgment  of  the  District 
Court,  of  the  First  District,  Buchanan,  J. 

Wharton,  for  the  plaintiffs,  submitted  the  case  without  ar- 
gument.    No  counsel  appeared  for  the  appellants. 

MoRPHT,  J.  The  certificates  of  the  clerk  and  judge  show  that 
the  record  before  us  does  not  contain  all  the  evidence,  and  there  is 
no  bill  of  exceptions,  statement  of  facts,  or  assignment  of  errors. 

Appeal  dismissed. 


^ 


Joachim  Kohn,  Syndic,  and  others  t;.  John  C.  Wagner 
and  another. 

The  ijndie  of  the  eredators  of  an  inaolvent  cannot  appeal  from  a  judgment,  estab- 
lidiiag  the  privilegea  of  the  creditors  with  regard  to  eaeh  ottier.  The  estate  is 
not  aggrieved  hj  musk  a  judgment ;  it  affects  only  the  individual  rights  of  the 
creditors. 

After  issue  joined,  suitors  are  presumed  to  be  always  in  court,  attending  to  their 
business,  either  in  person  or  by  their  counsel,  and  are  consequently  bound  to 
notice  the  steps  taken  in  their  cases. 

This  action  was  instituted  before  the  District  Court  of  the  First 
District,  Buchanan,  J.,  by  *  Joachim  Kohn,  syndic  of  Louis 
Bouligny,'  Mary  Hampton,  and  others,  against  the  defendants. 
The  petition  of  appeal  and  the  appeal  bond  are  in  the  name  of 
*  Joachim  Kohn  as  syndic  of  the  creditors  of  Louis  Bouligny.' 

McHenry,  for  the  defendants.  No  counsel  appeared  for  the 
appellant. 

MoRPHT,  J.  J.  C.  Wagner  &  Co.,  judgment  creditors  of  the 
insolTent,  made  opposition  to  the  tableau  of  distribution  filed  by  the 
syndic,  claiming  to  be  paid  in  preference  to  Wade  Hampton,  the 
succession  of  D.  Bouligny,  Samuel  Kohn,  and  L.  Millaudon,  who 
were  therein  set  down  as  creditors  by  special  mortgages.    This 


1   Oistt  ' 

46  1368t 

I     Ir  275' 
51    129 


276  NEW  ORLEANS, 


Kohn,  Syndic,  and  others,  v.  Wagner  and  another. 


opposition  was  sustained  by  the  judge,  no  evidence  whatever 
having  been  adduced,  although  called  for  by  the  opponents,  in 
relation  to  the  mortgages  of  these  persons.  The  present  action 
was  then  brought  by  the  syndic,  and  those  mortgage  creditors,  to 
annul  the  judgment  sustaining  the  opposition.  They  allege  that 
the  opposition  of  J.  C.  Wagner  &  Co.  should  have  been  served 
upon  them,  but  that  in  fact  it  never  was  so  served ;  that  Wade 
Hampton  was  dead  previous  to  the  filing  of  said  opposition,  and 
that  consequently,  his  heirs  should  have  been  made  parties,  which 
was  not  done;  and  that  in  the  absence  of  all  parties  concerned,  a 
judgment  was  rendered  in  favor  of  the  opposing  creditors,  which 
they  pray  may  be  annulled.  J.  C.  Wagner  &  Co.  pleaded  the 
general  issue,  and  prayed  for  a  trial  by  jury.  The  plaintifis 
having  failed  to  make  any  proof  in  support  of  their  action,  a  judg- 
ment of  non-suit  was  pronounced,  from  which  J.  Kohn  alone,  in 
his  capacity  of  syndic,  has  thought  proper  to  appeal.  The  cre- 
ditors, whose  mortgages  were  postponed  to  that  of  the  appellees, 
and  who  were  plainiiflfd  in  this  suit,  having  acquiesced  in  the 
judgment  of  the  inferior  court  by  not  appealing  from  it,  the  right 
of  the  syndic  to  prosecute  this  appeal  may  well  be  questioned. 
The  estate  which  he  represents  is  not  aggrieved  by  the  judgment 
appealed  from;  it  affects  only  the  individual  rights  of  those 
creditors  whose  place  on  the  tableau  was  disputed,  and  it  must  be 
a  matter  of  complete  indifference  to  the  syndic,  whose  mortgage, 
among  different  creditors  opposed  to  each  other,  is  declared  to  have 
the  preference.  In  conflicts  of  this  kind,  the  syndic  is  without 
interest,  and  should  not  interfere,  especially  when,  as  in  the  pre- 
sent case,  there  is  nothing  coming  to  the  ordinary  creditors.  But 
as  this  syndic  is  himself  one  of  the  creditors  whose  mortgage  is 
affected,  he  may  perhaps  be  considered  as  litigating  before  this 
court  in  his  own  right,  although  in  strictness  he  should  have  ex- 
pressly averred  his  intention  to  do  so. 

The  only  point  made  by  the  appellant,  is  that  the  case  should  be 
remanded,  because  it  had  been  improperly  set  for  trial  on  the 
court  docket,  when  a  jury  had  been  called  for  by  the  defendants. 
The  record  shows  that  the  case  came  on  for  trial  before  the  coort, 
on  the  21st  of  April,  1840,  that  it  was  tried  exparte^  and  that  the 
judge  took  it  that  day  under  considevation ;  that  on  the  18th  of 
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May,  the  parties,  by  their  counsel,  waived  the  trial  by  jury ;  and 
that  the  judorment  of  the  court  was  pronounced  on  the  dd  of  June 
following,  and  an  appeal  taken  on  the  20th  of  the  same  month. 
No  eflTort  appears  to  have  been  made  below  to  obtain  a  new  trial, 
on  the  ground  of  any  error  or  surprise,  or  of  the  ex  parte  hearing 
of  the  cause.  We  are  not  to  believe  that  the  consent  to  waive  the 
jury,  was  entered  into  in  entire  ignorance  of  the  proceedings  had  in 
the  matter  up  to  that  time.  Suitors  are  bound  to  notice  the  steps 
taken  in  their  causes,  as  after  issue  joined  they  are  presumed  to  be 
always  in  court  attending  to  their  business,  either  in  person  or 
through  their  counsel.  In  the  absence  of  any  affidavit  to  the  con- 
trary, this  waiver  of  the  jury  appears  to  us  to  have  been  intended 
to  cure  the  irregularity  with  which  the  case  had  been  set  for  trial, 
the  plaintiff  being  willing  to  take  his  chance  before  the  court,  who 
had  the  case  under  advisement,  rather  than  undergo  the  delay 
which  must  have  attended  the  reinstatement  of  the  case  on  the 
jury  docket,  where  it  had  been  placed  at  the  prayer  of  the  de- 
fendants. ' 


Judgment  affirmed. 


Willi Au  M.  Beal  v.  C.  P.  Alexander. 

Property  attached  is  not  represented  hj  the  bpnd  given  for  its  release ;  nor  can  the 
qoeation  of  uwnerthip  be  examined  after  it  has  been  bonded. 

A  rule  against  the  sureties  in  a  bond  for  the  release  of  property  attached,  to.  make 
them  responsible  where  the  jwlgment  has  not  been  saiisfied,  is,  an<ler  the  act  of  9U(h 
March,  1839,  to  be  tried  summarily  and  without  a  jury,  unless  the  defendant  alleges 
under  oath  that  the  signature  is  not  genuine,  or  that  the  judgment  has  been  satisfied. 

Nugent,  Tarpin,  and  Watt,  are  appellants  from  a  judgment 
rendered  against  them  by  the  Commercial  Court  of  New  Orleans, 
Watts^  J.,  as  sureties  of  the  defendant  in  an  attachment  bond. 
Their  signature  to  the  bond  was  not  deni<»d,  nor  was  their  any  alle- 
gation that  the  judgment  against  the  defendant  had  been  satisfied. 

Hoffman^  for  the  plaintiflf. 

T.  Slidell,  for  the  appellants. 
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Martin,  J.  A  number  of  bales  of  cotton  having  been  attached 
in  this  case  in  the  hands  of  Nugent,  Turpin,  and  Watt,  who  were 
summoned  as  garnishees,  they  bonded  them,  and  judgment  was 
afterwards  obtained  against  the  defendant.  The  plaintiff,  on  exhi- 
biting a  writ  o{  fieri  facia9  issued  on  the  judgment,  with  a  return  of 
nulla  hona^  and  also  the  bond  taken  by  the  sheriff  on  releasing  the 
cotton,  in  which  the  garnishees  were  sureties  for  the  defendant,  ob- 
tained  a  rule  on  them  to  show  cause  why  judgment  should  not  be 
entered  against  them  as  sureties  on  the  bond.  The  sureties,  ia 
showing  cause,  referred  to  the  answer  which  they  had  made  in  this 
case  as  garnishees,  and  averred  that  they  were  not  liable  to  the 
plaintiff  unless  the  defendant  was  owner  of  the  cotton  attached, 
which  they  denied.  But  if  the  court  thought  otherwise,  they  an- 
swered that  the  net  proceeds  thereof  was  only  94092  66,  and  that 
they  are  entitled  to  a  deduction  of  $1000,  and  interest  on  the  plain- 
tiff's note  in  iheir  favor.    They  prayed  for  a  jury. 

In  their  answer  as  garnishees  they  denied  that  they  had  in  their 
possession  any  property  of  the  defendant,  unless  he  was  the  owner 
of  two  hunered  and  eight  bales  of  cotton  claimed  by  Chisholm  and 
Minter,  of  Mississippi. 

The  court  making  a  deduction  of  the  amount  of  the  plaintiff's 
note  to  the  sureties,  gave  judgment  against  them  on  the  bond  for 
93967  66,  and  they  appealed.  Their  counsel  has  drawn  our  atten- 
tion to  a  bill  of  exceptions  taken  to  the  opinion  of  the  court,  re- 
jecting evidence  which  the}"*  offered  to  show  that  the  cotton  attached 
was  not  the  property  of  the  defendant,  but  that  of  Chisholm  and 
Minter;  and  to  another  bill  to  the  opinion  of  the  court  refusing  to 
allow  a  trial  by  jury.  Chisholm  and  Minter  intervened  in  the  origi- 
nal suit,  and  judgment  was  given  against  them  simultaneously  with 
that  against  the  defendant.  From  both  these  judgments  appeals 
are  now  before  us.  The  present  appellants  were  endeavoring  to 
bring  the  question  of  property  in  the  cotton  before  the  court,  in  the 
same  manner  as  they  might  have  done  if  the  cotton  had  not  been 
bonded,  contrary  to  the  opinion  which  we  have  expressed  that  the 
property  attached  is  not  represented  by  the  bond  given  for  its  re- 
lease.    18  La.,  57. 

The  court  therefore  did  not  err  in  rejecting  the  evidence. 
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Under  the  act  of  1830  the  present  is  a  summary  case,  and  the 
trial  by  jury  was  properly  refased* 

Judgment  affirmed^ 


Thb  Fiwrr  Mukicipalitt  of  the  Citt  of  New  Orleans  v.  The 
Commissioners  of  the  General  Sinking  Fund,  and  others. 

The  Pint  ManicipAlity  hat  not  raeceedcd  to  (he  rights  and  privileges  of  the  inhabi- 
tenU  of  the  old  eity  of  New  (Means,  nor  to  those  of  the  eorporatkm  created  bj  the 
aetoT  the  17ih  of  February,  1805^  and  the  acts  suppleaentary  thereto.  It  is  the 
ereature  of  the  act  of  the  8th  of  March,  1836  \  and  to  it,  and  the  acts  amending 
it,  we  most  look  for  its  powers,  and  rights. 

The  corporatioft  of  the  city  of  New  Orieans,  which  existed  previously  to  March, 
1836,  M  in  a  state  of  lic|oid«tion,  and  is  represented  in  aU  ^ngc  relating  to  its  sok' 
ticmeat  and  righu  by  the  Mayor  and  the  Commissioners  of  the  Sinking  Fund.  The 
real  property  which  belonged  to  it  at  the  time  of  its  dissolution,  belongs  to  the  Mu- 
nicipality in  which  it  is  situated. 

Action  before  the  Parish  Court  of  New  Orleans,  by  the  First 
Municipality,  against  the  Commissioners  of  the  General  Sinking 
Fund,  and  the  Second  and  Third  Municipalities  of  the  city  of  New 
Orleans.  The  petition  prays  that  the  proceeds  of  the  sale  of  cer- 
tain lots,  situated  between  Ursuline,  Lev^e,  and  Garrison  or  Bar- 
rack streets,  and  the  public  road,  and  between  Custom  House^ 
Lev^e,  and  Bienville  streets,  and  the  public  road,  originally  forming 
a  part  of  the  public  quays,  extending  along  the  front  of  the  city  be- 
tween the  first  row  of  houses  and  the  river  Mississippi,  which  by 
an  act  of  the  Legislature  of  the  11th  of  March,  1836,  were  directed 
to  form  a  part  of  the  general  sinking  fund  of  the  city,  and  the  inte-^ 
rest  to  be  applied  to  the  payment  of  the  debts  of  the  former  corpo- 
ration, may  be  decreed  to  belong  exclusively  to  the  inhabitants  of 
the  city  proper,  or  old  city  of  New  Orleans,  within  the  Hmits* 
which  it  liad  from  its  foundation  by  the  French  to  the  time  of  the 
passage  of  the  act  entitled  an  act  to  incorporate  tbe  city  of  New 
Orleans  (17  Feb.,  1805,),  and  that  the  petitioners  may  be  declared: 
te  be  entitled  to  the  interest  which  has  accrued  on  the  same.    The- 
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.petition  further  prays  that  the  property  which  before  the  cession  of 
Louisiana  to  the  United  States,  belonged  to  the  city  of  New  Or- 
leans, as  commons,  may  also  be  decreedHo  be  the  exclusive  proper- 
ty of  the  petitioners  ;  and  that  a  piece  of  ground  between  New 
Lev^e,  Common,  Tchapitoulas,  and  Canal  streets,  with  the  alluvion 
in  front  thereof,  and  another  between  Tchapitoulas,  Common,  Ma- 
gazine, and  Canal  streets,  both  of  which  by  the  act  dividing  the 
city  into  Municipalities  had  been  arbitrarily  given  to  the  Second 
Municipality ;  and  the  proceeds  of  the  sales  made  by  the  former 
corporation  of  New  Orleans  of  certain  lots  between  Common  and 
Canal  streets,  and  the  rents  which  may  have  accrued  thereon  since 
the  division  of  the  city  into  Municipalities,  may  in  like  manner  be 
declared  to  be  the  property  of  the  inhabitants  of  the  old  city  of  New 
Orleans ;  the  two  pieces  of  ground  just  mentioned,  and  the  lots  sold 
between  Common  and  Canal  streets,  having  formed  part  of  the 
commons,  which  prior  to  and  at  the  treaty  of  cession,  belonged  to 
the  city  of  New  Orleans  as  it  then  existed. 

The  defendants  severed  in  their  answers,  setting  up  various  de- 
fences. 

The  judge  of  the  Parish  Court,  after  recapitulating  the  facts  of 
the  ,case,  pronounced  the  following  judgment : 

'*  After  a  great  deal  of  argument  by  the  contending  parties,  and 
after  reflecting  maturely  on  the  whole,  as  well  as  upon  the  evidence, 
I  feel  satisfied  : 

*•  1.  That  the  grounds  either  in^kind,  or  represented  by  their 
proceeds,  which  are  claimed  in  this  suit  from  the  Second  Munici- 
jjaliiy,  were  part  of  the  commons  given  or  granted  to  the  city  of 
New  Orleans  by  its  founder. 

••  2.  That  the  grounds,  the  proceeds  of  which  are  claimed  from 
the  sinking  fund,  were  likewise  part  of  the  quays  and  commons 
thus  granted. 

*•  3.  That  the  former  city  of  New  Orleans,  as  it  was  originally 
established,  was  the  exclusive  owner  and  proprietor  of  all  the  said 
commons  and  quays. 

"  4.  That  after  receiving  them  as  grants  or  gifts,  the  said  city  of 
New  Orleans  could  not  be  legally  deprived  thereof,  either  by  the 
prince  who  granted  them,  or  by  any  of  the  governments  which  have 
succeeded  to  that  prince. 
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"  5.  That  any  law  by  which  the  city  of  New  Orleans,  as  origi- 
nally created,  should  be  deprived,  without  indemnity,  of  any  of  the 
commons  granted  to  it  by*  its  founders,  would  be  in  derogation  of 
ike  coBstitutional  principles  that  no  ene  can  be  deprived  of  his  pro- 
perty without  a  proper  indemnificatioo,  and  that  no  law  ought  to  be 
passed  impairing  the  obligation  of  contracts. 

**  U  therefore  ihecityof  Neto  Orleans^  I  mean  the  city  as  origi- 
nally founded  under  the  French  crown,  and  to  which  the  commons 
and  quays  in  question  were  given,  were  the  plaintiffs  in  the  pre- 
sent case,  I  should  at  once  say  they  must  recover  those  commons 
or  quays ;  and  that  any  law  by  which  they  may  have  been  deprived 
of  them  was  unconstitutional,  and  as  suc^  null  and  void. 

**  But  who  is  it  that  sets  up  the  claim  to  be  the  old  original 
tUy  of  NetD  OrUani?  I  am  answered  by  the  plaintiffs,  '  the  First 
Municipality.'     Is  it  really  so  ? 

*'  What  is  the  First  Municipality  ?  It  is  one  of  the  three  corpo- 
MtioBS,  created  by  the  act  of  March  8tb,  1836.  It  is  one  of  the 
three  parts  into  which  the  former  corporation  of  New  Orleans, 
created  by  the  aci  of  1805,  was  divided.  As  a  corporation,  it  has 
no  other  rights  nor  powers  than  those  given  to  it  by  the  act  of  March 
8lh,  1836.  It  is  the  creature  of  the  Legislature.  It  represents  only 
ihat  territory  which  the  Legislature  declared  it  should  represent. 
No  where  do  we  find  that  the  First  Municipality  is  substituted  to,  or 
iBtTUSted  with,  the  rights  of  the  original  city  of  New  Orleans. 

**  Even  in  point  of  extent  or  territory,  the  First  Municipality  is 
not  the  same  thing  as  the  crigineU  city  of  New  Orleans.  On  each 
aide,  up  and  down  the  river,  it  has  less  extent ;  for  on  the  upper 
side  it  extends  only  to  the  middle  of  Canal  street,  whereas  the 
original  city  with  its  commons  went  as  far  up  as  the  Jesuits'  planta- 
I  tion,  now  the  upper  side  of  Common  street ;  on  the  lower  side  it 

extends  only  to  the  middle  of  Esplanade  street,  whereas  the  ori* 
ginal  city  extended  with  its  commons  beyond  the  lower  side  of  Es- 
planade street*  as  far  down  as  the  neighboring  plantations.  Agam, 
in  the  rear,  the  First  Municipality  extends  to,  and  includes  the  set- 
tlement of  the  bayou  St.  John,  whereas  the  original  city  of  New 
Orleans^  with  its  commons,  did  not  by  far  extend  so  much  in  the 
fear. 

**  Thus  it  appears  that  the  Second  Municipality  on  the  upper  side, 
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and  the  Third  Municipality  on  the  lower  side,  include,  by  the  act 
which  incorporates  them,  parts  of  the  original  city  of  New  Orleans. 
The  First  Municipality,  it  is  true,  includes  a  much  more  considera- 
ble portion  of  the  original  city  of  New  Orleans,  than  either  the 
Second  or  Third  Municipalities,  but  for  all  that,  I  cannot  conceire 
how  it  can  pretend  to  be  the  original  city  itself. 

"  The  present  action  is,  or  at  least  partakes  much  of  the  character 
of  a  petitory  action.  In  such  an  action,  the  plaintiff  must  succeed 
upon  the  strength  of  his  own  title,  and  not  on  the  weakness  of  his 
adversary's. 

••  If  the  First  Municipality  cannot,  as  I  conceive,  be  considered 
as  standing  in  the  shoes  of  the  original  city  of  New  Orleans,  it 
cannot,  in  my  opinion,  be  sustained  when  it  revendicates  the 
grounds,  or  the  proceeds  of  grounds  lying  within  the  Second  Afti- 
nicipality,  although  the  same  belonged  to  the  original  oily  of  New 
Orleans. 

**  With  regard  to  the  claim  of  the  First  Municipality  againsi  the 
Sinking  Fund,  the  question  appears  to  me  somewhat  difibrent. 

"  By  the  act  of  the  8th  of  March,  1838,  dividing  the  former  cor- 
poration of  New  Orleans  into  three  distinct  municipalities,  it  is 
provided,  sec.  15,  *that  all  the  real  property,  of  whatever  kind  or 
description,  and  the  revenues  arising  therefrom,  now  vested  in  the 
Mayor,  Aldermen,  and  Inhabitants  of  New  Orleans,  shall  be  vested 
in  the  respective  municipalities  in  which  the  same  is  situated.'  The 
lots  of  ground,  the  proceeds  of  which  are  claimed  by  the  plaintiffs 
from  the  Sinking  Fund,  are  all  situated  in  the  First  Municipality, 
therefore,  according  to  the  provision  just  recited,  the  said  lots  of 
ground  were  vested  in  the  First  Municipality.  But  at  the  time  the 
law  was  passed,  those  lots  of  ground  being  the  object  of  a  suit  be- 
tween the  United  States  and  the  corporation  of  New  Orleans,  were 
sold  by  consent  of  all  parties  concerned  ;  the  rights  of  the  parties 
to  be  exercised  on  the  proceeds,  instead  of  on  the  property  itself; 
in  other  words,  the  proceeds  representing  the  property.  These 
procQ.ed8  were  deposited  in  court>  when  by  the  act  of  March  1 1th, 
1836,  it  was  provided  : 

'*  *  Sec.  1.  That  in  addition  to  the  stock  and  other  funds  desig- 
nated by  the  fifteenth  section  of  the  act  to  which  this  is  a  supple- 
ment, (the  act  of  March  8/A,  1836,)  to  form  a  sinking  fund  for  the 
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payment  of  the  debts  of  the  city,  as  set  forth  and  described  in  the 
said  section,  the  monies  arising  from  the  sale  of  the  lots  in  front  of 
the  city  proper,  comprised  between  Canal  and  Esplanade  streets, 
and  the  front  street  of  the  city  and  the  river,  and  which  lots  have 
been  sold  pending  the  litigation  relative  to  the  title  thereto  between 
the  United  States  and  the  Mayor,  Aldermen,  and  Inhabitants  of  the 
city  of  New  Orleans,  and  which  proceeds  now  remain  deposited  in 
the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  the  net  amount  thereof,  deducting  all  costs  and  charges, 
shall,  in  case  of  judgment  being  rendered  against  the  title  of  the 
United  States  thereto,  be  and  form  a  part  of  said  sinking  fund,  and 
the  interest  thereof  be  applied  in  the  same  manner  as  the  other 
funds  of  said  sinking  fund,  for  the  payment  of  said  debt.' 

**  Since  the  act  last  recited*  the  judgment  contemplated  has  been 
tendered  against  the  title  of  the  United  States,  and  the  moneys 
arising  from  the  sale  of  the  lots  in  question  have  been  delivered  to 
the  Sinking  Fund,  and  the  capital  and  interests  of  those  moneys 
ate  now  claimed  by  the  plaintiffs. 

**  Here  the  question  arises  whether  that  provision  of  the  first  sec- 
tion of  the  act  of  March  11th,  1836,  is  constitutional? 

^*  In  the  first  instance,  I  understand  that  section  as  not  depriving 
the  Fiisst  Municipality  of  the  property  in  the  proceeds  of  the  lots  in 
qnestioo,  but  merely  aa  disposing  of  the  interest  to  be  yielded  by  the 
said  proceeds  until  the  debts  of  the  old  corporation  of  New  Orleans 
are  settled  and  paid. 

*'  It  is  always  a  delicate  task  for  any  court,  and  especially  for  a 
court  of  original  jurisdiction,  to  decide  vpon  the  constitutionality  of 
a  law.  No  judge,  I  consider,  ought  to  lose  sight  of  those  wise 
principles  laid  down  by  the  Supreaie  Court  of  the  United  States,  a 
tribunal  which  from  its  institution  we  ought  especially  to  look  to,  in 
qaestions  of  constitutional  law,  that  the  presumption  must  always 
1m  ia  favor  of  the  validity  of  the  laws,  if  the  contrary  is  not  clearly 
eaCabtiahed ;  and  that  in  order  to  declare  a  law  unconstitutional,  the 
oppoaitton  between  the  constitution  and  the  law  must  be  clear  and 
phia,or  to  use  the  emphatic  words  of  the  great  judge  who  so  long 
presided  over  that  court  (Judge  Marshall),  *  the  opposition  between 
the  constitution  and  the  law  should  be  such,  that  the  judge  feels  a 
dear  and  strong  conviction  of  their  incompatibility  with  each  other.' 
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''  Upon  these  wise  principles,  I  would  not  feel  myself  authorized 
to  declare  the  legal  provision  above  quoted  unconsiitutional. 

*'  The  Legislature,  when  dividing  the  old  corporation  of  New 
Orleans  into  three  municipalities,  were  in  duty  bound  to  secure  to 
the  creditors  of  the  former  the  payment  of  their  debts,  for  which 
the  three  municipalities  were  bound,  and  probably  bound  in  solido. 
By  the  act  of  division,  (act  of  March  6ih,  1836,)  the  Sinking  Fund 
was  created,  for  the  purpose  of  settling  the  concerns  of  the  old  cor- 
poration. That  Sinking  Fund  was  to  consist  of  a  certain  amount  to 
be  paid  yearly,  and  in  a  fixed  proportion  by  each  of  the  municipa- 
lities, of  the  bank  and  other  stocks  belonging  to  the  corporation  at 
the  date  of  the  law,  of  all  moneys,  notes,  credits,  and  accounts  in 
the  possession  of  the  corporation  at  the  same  date,  and  of  the  por- 
tion  of  paviDg  due  by  individuals  to  the  corporation.  To  these 
means,  as  we  have  seen  before,  the  act  of  March  11th,  1836,  added 
the  interest  of  the  proceeds  of  the  lots  decreed  to  belong  to  the  cor- 
poration. 

'*  At  the  time  that  the  act  just  mentioned  was  passed  it  was  by 
many  considered  as  favorable  to  the  First  Municipality,  inasmuch 
as  it  put  at  rest  any  supposed  claim  that  the  state  might  have  to 
the  lots,  or  the  proceeds  in  question.  Whether  the  act  was  passed 
with  this  intention  or  not,  it  is  immaterial  to  enquire  in  this  case ; 
but  we  may,  on  reflecting  upon  the  state  of  things  at  the  time  of  the 
division  of  the  city  into  three  municipalities,  conceive  the  motives 
which  actuated  the  Legislature  in  applying  the  interest  in  question 
to  the  payment  of  the  debts  of  the  former  corporation.  Had  the 
suit  between  the  United  States  and  the  corporation,  as  might  have 
been  the  case,  been  decided  before  the  passage  of  the  acts  of  March 
8th  and  11th,  1836,  the  proceeds  of  the  lots  would  have  been  paid 
into  the  treasury  of  the  corporation,  and  probably  have  been  ap- 
plied to  the  payment  of  its  debts ;  in  which  case  it  will  not  be  said, 
that  the  First  Municipality  would  have  had  a  claim  for  the  amount 
after  the  division.  Besides,  the  Legislature  may  well  have  consi- 
dered that  as  the  First  Municipality  was,  by  the  act  of  division,  re- 
cognized as  the  sole  owners  of  the  town-house,  the  city  jail,  the 
market,  and  other  places  established,  and  paid  for  by  the  former 
corporation  with  the  common  funds,  whilst  the  other  municipali- 
ties did  not  receive  equivalents,  it  was  a  good  reason  to  reqaire 
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from  the  First  Manicipality  an  additional  contribuiion  towards 
the  fand  destined  to  pay  the  debts  of  the  old  corporation,  and  have 
designated  the  interests  above  mentioned  as  such  additional  contri- 
bation. 

'*  Such  a  provision,  I  am  not  prepared  to  consider  aa  unconstitu- 
tional, or  exceeding  the  powers  of  the  Legislature. 

**  Entertaining  the  opinion  just  expressed,  I  cannot  say  that  the 
plaintifis  must  succeed  in  their  demand  against  the  Sinking  Fund, 
which  includes  the  capital  and  interests  of  the  proceeds  of  the  lots 
in  question.  They  cannot  now  recover  the  capital,  because  the 
debts  of  the  corporation  are  not  shown  to  have  been  paid.  They 
cannot  recover  the  interest,  because  that  interest  is  to  go  to  the 
payment  of  those  debts. 

**  But  whilst  denying  the  right  on  the  part  of  the  First  Munici- 
pality to  recover  in  this  action^  and  at  the  present  time,  the  capital 
of  these  proceeds,  having  acknowledged  their  right  to  claim  them 
hereafter,  and  thinking  that  as  owners  of  that  capital,  they  have  an 
interest  and  a  right  to  protect  and  preserve  it,  this  court  is  bound  to 
reserve  to  them  that  right. 

**  It  is  therefore  ordered  that  the  plaintiffs'  demand  against  the 
several  defendants  be  dismissed  with  costs,  reserving,  however,  to 
the  said  plaintiffs,  all  their  rights  to  recover,  in  due  time,  the  capital 
of  the  proceeds  of  the  lots,  awarded  to  the  city  of  New  Orleans, 
in  the  suit  of  the  United  States  against  the  said  city,  and  in  the 
meantime  to  recur  to  all  legal  means  and  measures  to  preserve  said 
capital,  and  prevent  its  being  alienated,  or  spent  by  the  Sinking 
Fund." 

The  plaintiffs  appealed. 

MazureaUt  for  the  appellants. 

Canon,  for  the  Commissioners  of  the  Sinking  Fund,  and  the 
Third  Manicipality. 

BawU,  OrymeSf  and  C.  M.  Conrad,  for  the  Second  Munici- 
pality. 

Garland,  J.  The  plaintifl^  allege  that  at  the  foundation  of  the  city 
of  New  Orleans,,  by  the  King  of  France,  certain  spaces  of  ground 
were  left  vacant  in  front  of  said  city,  from  its  upper  to  its  lower  li- 
micst  for  the  use  of  the  inhabitants,  under  the  name  of  quays,  which 
assochy  had  always  been  used  and  possessed  as  a  common  property 
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previous  to  the  cession  of  Louisiana  to  the  United  States,  and 
since.  That  in  the  year  1825,  the  inhabitants,  under  the  adminis- 
tration of  a  corporation  known  by  the  name  of  the  Mayoii 
Aldermen,  and  Inhabitants  of  the  city  of  New  Orleans,  were  in 
possession  of  the  said  quays,  when  a  resolution  was  passed  for  the 
purpose  of  selling  in  lots,  parts  of  said  quay 9^  which  were  in- 
cluded between  Ursuline,  Lev^e,  and  Barrack  streets,  and  the 
public  road,  and  also  between  Custom  House,  Levee,  and  Bienville 
streets,  and  the  public  road.  That  the  United  States  instituted 
proceedings  against  the  said  corporation  to  prevent  said  salei 
claiming  the  said  spaces  of  ground  as  a  portion  of  the  public  do- 
main, acquired  by  the  treaty  of  cession ;  which  claim,  the  corpo- 
ration resisted,  and  asserted  the  claims  of  the  aforesaid  inhabitants 
to  said  pieces  of  land,  as  a  common  property.  That  during  the 
pendency  of  said  suit,  the  parties  entered  into  an  agreement  to  sell 
the  property  at  public  auction,  the  proceeds  to  remain  deposited  in 
court,  subject  to  the  final  decision  of  the  case ;  in  conformity  with 
which  agreement,  the  said  pieces  of  ground  were  sold  in  lots,  and 
the  net  proceeds  amounted  to  $954,797  76,  and  afterwards,  the 
said  suit,  as  it  is  alleged,  was  decided  in  favor  of  the  present  pe- 
titioners, and  the  property  declared  to  belong  to  them. 

The  petition  farther  represents,  that  subsequent  to  said  judgment 
and  final  decree,  the  proceeds  of  the  sale  being  still  deposited  in 
the  District  Court  of  the  United  States,  an  act  was  passed  by  the 
Legislature  of  this  state,  on  the  8th  of  March,  1886,  by  which  the 
city  of  New  Orleans  was  divided  into  three  separate  Muoicipalitiea, 
the  first  of  which,  now  plaintififs,  is  composed  of  the  city  of  Neir 
Orleans  proper,  within  the  limits,  ^ove  and  below,  that  it  had  at  the 
time  it  was  first  established,  with  the  exception  of  certain  parts  of 
its  commons  on  the  upper  side.  That  by  the  15tfa  section  of  said 
act,  a  Sinking  Fund  was  created,  for  the  purpose  of  paying  the 
debts  of  the  former  corporation,  which  was  placed  under  the  con- 
trol of  certain  Commissioners,  and  that  by  a  subsequent  act 
approved  March  11th,  1836,  supplementary  to  the  foregoing,  the 
moneys  arising  from  the  sale  aforesaid  were  made  to  form  a  part  of 
said  fund,  and  the  interest  thereof  directed  to  be  applied  in  the 
same  manner  as  other  money  and  property  composing  said  fund, 
to  the  payment  of  the  debts  of  the  former  corporation. 
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It  is  alleged,  that  by  rirtae  of  the  aforesaid  proTisioDS,  the  Com- 
missioners of  the  Sinking  Fand  have  taken  possession  of  the 
proceeds  of  the  aforesaid  sale,  to  the  amount  of  #954,797  76,  to 
the  great  detriment  and  prejadice  of  the  inhabitants  of  the  First 
Municipalily,  to  whom  the  said  sum  belongs,  and  from  whom  it  is 
detained  unjustly,  and  by  an  arbitrary  use  or  abuse  of  power, 
there  being  no  more  right  to  take  the  proceeds  than  to  take  the 
land  itself,  if  it  had  not  been  sold ;  and  that  the  said  Commis- 
sioners of  the  Sinking  Fund,  and  the  Second  and  Third  Mtmici- 
palities  claim  to  hold  said  proceeds  or  sum  of  money,  for  the 
objects  specified  in  the  aforesaid  acts  of  the  Legislature,  and  r^use 
to  deliver  or  pay  over  the  same  to  the  plaintifis,  who  aver  a  con- 
stant willingness  and  ability  to  provide  for  their  just  portion  of  the 
debts  of  the  former  corporation.  It  is  therefore  prayed  that  the 
Commissioners  aforesaid,  and  the  Second  and  Third  Municipalities 
be  cited ;  that  it  be  ordered  and  decreed  that  the  proceeds  of  the 
sale  of  the  aforesaid  lots,  '  be  considered  as  belonging  exclusively 
to  the  inhabitants  of  the  city  proper,  to  wit,  the  old  city  of  New 
Orleans,  within  the  limits  which  it  had  from  the  moment  of  its 
feandatioB  by  the  French,  above  as  weU  as  below,  to  the  time 
when  the  act  entitled  an  act  to  incorporate  the  city  of  New  Orleans- 
was  passed,  and  that  as  such,  the  said  proceeds  be  accounted  for^ 
capitiU  and  interest,  and  the  whole  delivered  over  to  your  pe- 
litioneis.' 

Tks  petition  tben  proceeds  to  ask  that  the  property  which, 
pievioas  to  the  cession  of  Louisiana,  belonged  *to  the  then  city 
of  New  Orleaas,  as  commons*  may  also  be  decreed  to  be  the  ex- 
duMve  iNToperty  of  the  inhabitants  thereof/  It  then  proceeds  to 
allege,  thai  in  creating  the  three  municipalities,  a  portion  of  the 
•osuaons  belonging- to  the  old  city  was  arbitrarily  included  in  the 
Second  Municipality,  and  prays  that  a  piece  of  ground  bounded 
by  CanaU  Magazine,  Common  and  Tbhapitoulas  atreels,  and 
another  piece,  bounded  by  Common,  New  Levfo,  Canal  and 
Tcbapatoulas  streets,  may  be  decreed  to  be  the  property  of  the 
inhabitants  of  the  old  city  of  New  Orleans;  and  that  if  the  said 
pieces  of  ground  have  been  sold^  that  the  proceeds  be  paid  to  the 
First  llnnicipality ;  and  that  it  be  adjudged  to  have  the  fiiU,  free, 
and  exclusive  nght  ot  eqjoying  and  disposing  of  the  same ;  and 
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that  said  Municipality  be  put  in  possession,  any  act  of  the  Legis* 
lature  to  the  contrary  notwithstanding. 

The  Commissioners  of  the  Sinking  Fund,  after  pleading  several 
dilatory  exceptions  which  were  overruled,  answered  by  denying 
the  capacity  of  the  plaintifis  to  sue  in  the  manner  and  form  set 
forth.  They  deny  generally  the  allegations  in  the  petition ;  they 
further  say,  that  in  consequence  of  payments  made  by  them,  oat 
of  the  funds  received,  only  a  small  balance  is  in  their  hands,  and 
that  the  whole  fund  will  be  exhausted  when  the  debts  of  the  former 
corporation  are  paid» 

The  Second  Municipality,  in  its  answer^  denies  generally  the 
allegations  of  the  petition,  and  then  proceeds  to  admit  that  the 
pieces  of  ground  mentioned^  formerly  belonged  to  the  city  of  New 
Orleans,  and  were  sold,  and  the  proceeds  deposited  as  before 
stated.  They  further  admit  the  division  of  the  former  incor- 
porated  limits  of  the  city  of  New  Orleans  into  three  municipalities, 
the  alterations  and  amendments  made  to  the  charter  by  the  acta 
of  the  Legislature,  passed  in  March,  1836,  the  creation  of  a  Sink- 
ing Fund  for  extinguishing  the  debts  of  the  former  corporation, 
and  that  the  Commissioners  of  said  fund  have  received  the  pro- 
ceeds of  the  lots  sold,  amounting  to  $954,797  76,  for  the  purposes 
mentioned  in  the  aforesaid  acts  of  the  Legislature,  and  that  they 
hold  the  same  to  be  administered  under  the  said  acts.  It  is  further 
admitted  by  the  Second  Municipality,  that  by  the  aforesaid  acts  of 
the  Legislature,  the  real  estate  which  belonged  to  the  former  cor- 
poration was  divided  between  the  three  municipalities*  by  assign- 
ing and  giving  to  each,  the  portion  situated  within  their  respective 
limits,  whereby  the  pieces  of  ground  now  claimed,  situated  within 
their  limits,  are  their  exclusive  property.  It  is  further  averred,  that 
said  acts  were  a  just  and  proper  exercise  of  Legislative  authority, 
for  the  purpose  of  providing  for  the  payment  of  the  debts  of  the 
old  corporation,  and  making  a  distribution  of  the  property. 

The  Third  Municipality  denies  the  right  of  the  plaintiffs  to  sue, 
or  recover  on  the  allegations  contained  in  the  petition,  and  plead* 
a  general  denial. 

On  the  trial,  the  plaintiflb  offered  in  evidence,  a  copy  of  the 
original  plan  of  the  city  of  New  Orleans,  made  by  De  Pauger, 
representing  its  squares,  streets,  quays,  and  commons,  in  the  year 


JANUARY,  1842.  289 


First  Manieipalit^r  of  New  Orleaos  v.  The  Commissioners  of  the  Sioking  Fund,  ke. 

1724,  which  shows  that  the  lowest  squares  were  those  between 
Hospital  and  Barrack  streets,  and  the  uppermost,  those  between 
Bien\rille  and  Castom  House  streets;  the  latter  street  is  not  repre- 
sented at  all,  nor  were  any  lots  laid  out  above  it,  nor  any  back  of 
Rampart  street.  The  partition  of  the  plantation  of  the  Jesuits  was 
also  shown,  to  prove  that  the  commons  of  the  city  extended  to  their 
lower  boundary ;  also  the  records  of  the  suits  with  the  United 
States,  showing  the  judgments  of  the  Supreme  and  Circuit  Courts 
of  the  United  States,  in  relation  to  the  property,  its  si^le  under  dif- 
ferent orders  of  court,  and  the  payment  of  the  proceeds,  first  by 
the  clerk  of  the  District  Court  of  the  United  States,  to  the  treasurer 
of  the  old  corporation,  and  then  by  him  to  the  comptroller  of  the 
Sinking  Fund. 

Upon  a  full  examination  of  the  case,  the  parish  judge  dismissed 
the  action,  reserving  to  the  Municipality  all  their  rights  to  recover 
in  due  time  from  the  Sinking  Fund,  the  proceeds  of  the  lots 
awarded  to  the  city  of  New  Orleans  by  the  judgment  rendered 
in  the  Supreme  Court  of  the  United  States,  in  the  suit  between 
the  city  and  the  United  States ;  also  reserving  to  said  Municipality 
all  legal  means  to  preserve  the  amount,  and  to  prevent  its  being . 
improperly  alienated  or  spent  by  the  Commissioners  of  the  Sinking 
Fund.     From  this  judgment  the  plaintiffs  have  appealed. 

in  the  argument  of  this  case  by  the  counsel  for  the  plaintiffs, 
we  had  many  authorities  exhibited  to  show  what  were  the  rights 
and  privileges  of  the  inhabitants  of  towns  and  cities  in  France  and 
Spain,  and  their  colonies ;  and  it  was  contended  throughout  that 
the  quays  and  commons  /belonged  to  them,  and  consequently,  that 
the  inhabitants  of  the  old  city  of  New  Orleans  had  an  exclusive 
property  in  those  in  front  of  and  around  it.  What  may  have  been 
the  rights  of  the  inhabitants  of  the  city  of  New  Orleans  under  the 
French  and  Spanish  governments,  it  is  not  now  necessary  to 
inquire.  The  radical  error  in  this  case  consists,  as  is  well  stated 
by  the  parish  judge,  in  the  First  Municipality  supposing  itself  in- 
vested with  the  rights  of  those  inhabitants,  or  that  it  has  succeeded 
to  the  powers,  rights,  and  privileges  of  the  corporation  created  by 
the  act  of  the  17th  of  February,  1805,  and  the  various  acts  sup- 
plementary and  amendatory  thereof.  This  Municipality  is  the 
creature  of  the  act  of  March  the  8th,  18S6;  to  it  we  must  look  for 
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ks  powers,  rights,  and  authority ;  and  it  is  a  great  mistake  to  sup- 
pose, because  we  may  sometimes  have  to  look  into  previous  acts 
of  the  Legislature,  to  which  the  act  of  1836  may  refer,  to  ascer- 
tain its  powers,  that  it  is  the  residuary  legatee  and  depositary  of 
the  powers  and  rights  of  the  corporation  that  existed  previous  to 
March,  1836,  and  ^yhich,  for  some  purposes,  and  in  a  somewhat 
diff*erent  form  still  exists.  That  corporation  is  now  in  a  state  of 
liquidation,  and  as  we  have  held  in  13  La.  344,  and  15  La.  128,  is 
represented  by  the  Mayor  and  Commissioners  of  the  Sinking 
Fund,  in  all  things  appertaining  to  its  settlement  and  rights;  whilst 
the  real  property  which  belonged  to  it  at  the  time  of  its  division 
into  Municipalities,  belongs  to  the  Municipality  in  which  it  is  si- 
tuated. 1  BuUard  &  Curry's  Dig.  123.  Nos.  108,  109.  lb.  125. 
No.  110.  Bach  Municipality  represents  and  acts,  within  and  for 
the  territorial  limits  fixed  by  the  Legislature ;  but  we  no  where 
find  that  the  First  is  substituted  for,  or  entrusted  with  the  rights  of 
the  original  city  or  former  corporation. 

The  parish  judge  was  correct  in  considering  this  as  in  some 
degree  a  petitory  action,  in  which  the  plaintiff  must  recover  upon 
the  strength  of  his  oww  title,  and  not  by  the  weakness  of  his  axiver- 
sary's.  As  against  the  Secomd  Municipality  the  action  is  essen- 
tially petitory;  the  judge  therefore  properly  concludes,  as  the  plain- 
tiff does  not  stand  in  the  place  of  the  original  city  of  New  Orleans^ 
that  no  action  can  be  maintained  by  it  against  that  defendant  for 
the  land  claimed,  or  for  the  proceeds,  it  being  situated  in  that 
Municipality,  and  in  fact  belonging  to  it  under  the  act  of  the  Legis- 
lature of  March  8,  1836. 

Another  material  error  into  which  the  counsel  for  the  plaintifis 
has  fallen,  is  in  supposing  that  the  First  Municipality  is  vested 
with  the  title  which  the  inhabitants  of  the  original  city  had  to  the 
lands  in  question,  or  to  their  proceeds,  admitting  (which  we  are  not 
ready  to  do,)  that  they  had  a  title  such  as  is  set  up.  Suppose  that 
these  inhabitants  could  themselves  recover,  the  benefit  would  not 
accrue  to  the  plaintiffs  by  virtue  of  their  corporate  powers,  but  be 
for  themselves;  and  let  us  suppose  further,  that  the  Municipality 
could  recover,  the  judgment  would  enure  to  the  benefit  of  all 
within  its  limits,  and  they  are  now  much  more  extensive  in  one 
direction,  and  more  contracted  in  another,  than  the  original  limits 
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were,  according  to  the  allegations  in  the  petition,  so  that  all  in 
whom  the  title  was,  or  is,  could  not  he  henefited,  and  many  in 
whom  it  is  not,  would  profit  hy  it. 

Against  the  Third  Municipality,  the  plaintiffs  present  no  claim 
except  so  far  as  it  is  interested  in  the  Sinking  Fund,  which  brings 
US  to  a  brief  consideration  of  the  demand  on  it. 

The  plaintiff's  counsel  complains  loudly  of  the  injustice  and 
oppression  practised  by  the  Legislature,  in  directing  the  proceeds 
of  the  lots  sold  under  the  orders  of  the  District  Court  of  the  United 
States,  to  be  paid  over  to  the  Commissioners  of  the  Sinking  Fund, 
and  the  interest  to  be  applied  in  the  same  manner  as  the  other 
money  in  said  fund,  to  the  payment  of  the  debts  of  the  city  or  old 
corporation.  Whether  the  different  Municipalities  haye  contri- 
buted to  that  fund  in  an  equal  ratio,  is  not  in  evidence ;  but  the 
Legislature  in  creating  these  new  municipal  corporations  had  a 
right  to  dictate  the  terms  on  which  they  should  exist,  if  they  did 
not  violate  section  23  of  the  0th  article  of  the  constitution.  But 
for  the  acts  of  the  8th  and  11th  of  March,  1836,  it  would  be  a 
serious  question  whether  the  old  corporation  had  any  right  to  the 
proceeds  of  the  lots  in  question,  or  to  any  of  the  land  or  squares  in 
controversy ;  and  it  may  be  further  questioned  whether  the  state 
has  done  more  by  the  Ist  section  of  the  act  of  March  11,  1836, 
(1  BuUard  &  Curry's  Dig.  129,  No.  132,)  than  to  grant  the  use  of 
the  moneys,  arising  from  the  sale  of  the  lots  mentioned,  to  the 
Sinking  Fund,  for  the  purpose  of  producing  an  interest  to  be  ap- 
plied to  the  payment  of  the  debts  of  the  city. 

The  Supreme  Court  of  the  United  States,  in  the  case  in  10 
Peters,  737,  abstains  from  deciding  any  thing  as  to  the  rights  of 
the  state  and  the  city  to  the  pieces  of  ground  in  controversy.  They 
say  the  United  States  have  no  claim  to  it ;  but  they  do  not  decide 
who  has.  The  judgment  of  the  District  Court  was  only  reversed, 
and  no  confirmation  of  the  claim  of  the  corporation  is  contained  in 
the  judgment ;  so  that  the  rights  of  the  state  may  not  be  precluded, 
unless  the  two  acts  of  March,  1836,  have  ceded  them. 

As  it  is  probable  that  the  First  Municipality  has  an  interest  in 
the  portion  of  the  Sinking  Fund  under  consideration,  we  see  no 
serious  objection  to  reserving  to  them  the  rights  allowed  by  the 
court  below,  but  we  concur  with  the  learned  judge  that  this  suit 
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caDnot  now  be  maintained  against  the  Con^missioners  to  recover 
the  sum  claimed. 

Judgment  affirmed. 


Henry  Bonnabel  v.  Ursin  Bouligny,  Sheriffl 

Under  tlie  general  issae,  the  defendant  may  show  any  &ct  tending  to  prove  that  he  I« 
not  indebted  to  the  plaintiff,  as  alleged  in  the  petition. 

In  actions  against  officers  for  n^lects,  the  redress  in  damages  should  always  be  pro- 
portioned to  the  injury  really  sostaiped.  It  would  be  unjust  in  such  pfMu  to  place 
the  plaintiff,  at  the  expense  of  the  defendant,  in  a  better  condition  than  he  would 
have  been  had  no  such  neglect  occurred. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Grivot,  for  the  appellant,  submitted  the  case  without  argument. 
No  counsel  appeared  for  the  appellee. 

MoRPHY,  J.  This  action  is  brought  againstlhesherifTand  keeper 
of  the  public  jail  of  New  Orleans,  for  having  set  at  liberty  a  debtor, 
who  had  been  held  to  bail  at  the  suit  of  the  plaintiff,  and  was  de- 
tained on  a  charge  of  fraud  under  the  act  of  1S40,  to  abolish  iia- 
prisonment  for  debt.  After  setting  forth  the  indebtedness  of  the 
said  debtor,  one  Joshua  J.  Hall,  the  petition  arers  that  at  the  time 
the  plaintiff's  writ  of  arrest  was  executed,  to  wit,  on  the  9lh  of 
May,  1840,  the  said  Hall  was  already  in  the  custody  of  defendant 
under  various  writs  of  bail  issued  against  him.  That  on  the  14th 
of  the  same  month,  it  appearing  that  no  board  had  been  paid  by 
any  of  the  creditors  who  had  caused  him  to  be  arrested,  the  defen* 
dant  wrote  a  letter  to  the  petitioner,  informing  him  that  no  jail  fees 
had  been  paid  since  the  10th  of  May,  and  advising  him  that  if  they 
were  not  regularly  paid,  he  would  release  the  said  Hall.  That 
thereupon  the  plaintiff  immediately  sent  and  paid  to  the  said  Bou- 
ligny  $3  60,  for  the  jail  fees  of  said  Hall  for  the  week  commencing 
on  Sunday,  the  10th  of  May,  1840;  and  that  every  week  thereafter 
he  paid  his  jail  fees  punctually.  That  on  the  26th  of  December, 
1840,  that  day  being  a  Saturday,  plaintiff  sent  his  ckrk,  as  usual, 
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to  pay  the  weekly  allowance,  or  jail  fees,  for  the  said  J.  J.  Hall, 
when  he  was  informed  that  his  said  debtor  had  been  set  at  large  by 
the  said  sheriff,  on  the  ground  that  no  jail  fees  had  been  paid,  when 
ia  fact  they  had  been  paid  in  advance  for  the  previous  week,  which 
ended  only  on  the  26th  of  Decemher,  at  twelve  o'clock  at  night. 
The  petition  further  arcrs  that  by  this  act  of  the  sheriff,  the  said 
J.  J.  Hall  has  absconded,  and  that  the  plaintiff  has  been  deprived 
of  all  the  resources,  rights,  and  privileges  which  are  granted  to  him 
by  law  on  the  person  of  his  debtor,  and  that  the  defendant,  by  thus 
setting  the  said  Hall  at  liberty  illegally  and  without  authority,  when 
his  jail  fees  were  paid,  has  rendered  himself  liable  to  pay  the 
amount  of  his  claim  against  the  said  Hall,  amounting  to  $2862  89, 
with  interest  and  costs,  and  $115  50,  the  amount  of  jail  fees  paid  to 
said  Bouligny  from  the  10th  of  May  to  the  26th  of  December, 
1840.     The  defendant  pleaded  the  general  issue. 

The  case  was  tried  by  a  jury,  who  found  in  favor  of  the  defen- 
dant. Judgment  having  been  entered  upon  this  verdict,  notwith- 
standing a  motion  to  set  it  aside  as  contrary  to  the  law  and  evidence 
of  the  case,  the  plaintiff  appealed. 

We  find  in  the  record,  which  has  been  submitted  to  us  without 
argument,  a  bill  of  exceptions  to  the  opinion  of  the  judge  below, 
who  admitted  evidence  to  prove  the  insolvency  of  J.  J.  Hall.  This 
evidence  had  been  objected  to  on  the  ground  that  no  sucH  defence 
had  been  set-up  in  the  answer,  which  contained  only  a.  general  de- 
nial ;  and  that  it  should  have  been  pleaded  specially.  The  judge, 
in  oar  opinion,  decided  correctly.  Under  the  general  issue,  the  de- 
fendant had  the  right  to  show  any  fact  tending  to  prove  that  he  was 
not  indebted  to  the  plaintiff  as  set  forth  in  the  petition;  but  it  ap- 
pears, moreover,  from  the  bill  of  exceptions,  that  the  evidence  was 
admitted  only  after  an  offer  had  been  made  by  defendant's  counsel 
to  continue  the  case,  so  that  if  plaintiff  were  taken  by  surprise  he 
might  have  a  chance  of  procuring  evidence  to  show  the  solvency  of 
Hall. 

The  receipts  of  the  sheriff,  produced  on  the  trial,  show  that  the 
plaintiff  paid  in  advance,  as  required  by  law,  the  jail  fees  for  the 
keeping  of  his  debtor  on  the  Saturday  of  every  week,  from  the 
10th  of  May,  1840,  up  to  the  13th  of  November,  from  which  time 
he  began  to  pay  the  fees  on  the  Friday  of  every  week;  and  the  last 
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receipt  mentions  expressly  that  it  is  given  for  the  week  ending  at 
twelve  o'clock  on  the  night  of  the  25ih  of  December,  1S40.  This 
change  in  the  time  of  paying  the  fees,  which  was  the  act  of  the  plain- 
tifT,  might  have  misled  the  defendant  or  his  officers.  The  weekly 
allowance  not  having  been  paid  as  usual  on  that  Friday,  the  debtor 
was  set  at  liberty  on  the  following  day  between  the  hours  of  ten  and 
eleven  o'clock.  The  record  shows,  moreover,  that  the  said  Hall 
was  utterly  insolvent,  that  he  had  failed  shortly  before,  and  that 
various  executions  issued  against  him  in  the  fall  of  1840,  were  re- 
turned, •  no  property  found.^ 

Under  these  facts  the  jury  had  two  questions  to  solve,  that  of  the 
liability  of  the  defendant,  and  that  of  the  extent  of  the  injury  sus- 
tained by  the  plaintiflf.  Their  finding  is  a  general  and  absolute  one  in 
favor  of  the  defendant.  We  cannot  ascertain  whether  it  is  based  on 
their  opinion  of  the  non-liability  of  the  defendant,  or  of  the  absence  of 
any  injury  to  the  plainlifT.  Be  this  as  it  may,  we  can  see  no  good 
ground  to  disturb  their  verdict.  We  have  held  that  in  cases  of  this 
kind,  the  redress  in  damages  should  always  be  proportioned  to  the 
injury  really  sustained ;  and  that  it  would  be  unjust  to  put  the 
plaintiff,  at  the  expense  of  the  defendant,  in  a  better  condition  than 
he  would  have  been,  had  the  act  complained  of  not  been  committed. 
6  Martin,  N.  S.,  122.  17  La.,  669.  Had  J.  J.  Hall  remained  in 
the  custody  of  the  defendant,  and  been  convicted  of  the  charges  of 
fraud  preferred  against  him,  the  punishment  of  threfe  years  impri- 
sonment, pronounced  by  the  statute,  might  indeed  have  been  of 
some  advantage  to  the  community  by  deterring  others  from  similar 
practices,  but  could  not  in  any  way  have  assisted  the  plaintiff  in 
recovering  his  money.  He  cannot  then  be  said  to  have  suffered 
any  injury  in  a  pecuniary  point  of  view,  even  if,  under  the  evidence, 
the  defendant  had  clearly  made  himself  liable  by  the  course  he  pur- 
sued. 

Judgment  affirmed. 
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The  maker  of  a  note  cannot  complain  of  the  want  of  protest,  or  that  it  waa  illegally 
protested. 

Where  the  priee  of  a  sale  is  payable  in  several  inslalments,  for  each  of  which  a  sepa- 
rate note  has  been  given,  secured  by  mortgage,  the  hypothecary  action  will  lie  for 
the  whole  price,  immediately  after  tlie  maturity  of  the  first  note ;  but  the  terms  of 
the  ssle  must  be,  cash  for  the  first  instalment,  and  the  balance  payable  as  the  sub- 
■ei|iient  instalments  respectively  beeome  doe. 

An  onler  of  seizure  and  sale  is  always  granted  ex  parte;  no  previous  notice  is  re- 
quired. The  notice  mentioned  in  art.  735  of  the  Code  of  Practice  is  not  required 
to  be  given  before  the  order  of  seizure  and  sale,  but  before  the  seizure  is  made ;  the 
object  of  this  notice  is,  to  give  the  debtor  an  opportunity  of  pi'eventing  the  seizure 
by  an  application  to  the  Judge. 

Art.  3361  of  the  Civil  Code,  so  iar  as  it  requires  proof  of  the  fiiilure  of  payment  to 
entitle  a  party  to  an  order  of  seizure  and  sale,  is  re|)ealed  by  art  63  of  the  Code  of 
Practice.  Where  the  hypothecated  profierty  is  in  the  hands  of  the  debtor,  and  the 
creditor  1  as,  besides  his  hypothecary  right,  a  title  importing  a  confession  of  judg- 
ment, he  may  have  the  hypothecated  property  seized  immediately,  without  any  proof 
of  failure  of  payment  Art.  63  of  the  Code  of  Practice  disposes  with  the  neces- 
sity of  putting  the  mortgagor  in  mora,  before  obtaining  an  order  of  seizure  and 
sale,  if  such  necessity  ever  existed. 

No  other  testimony  is  required  to  support  an  order  of  seizure  and  sale,  than  the  au- 
thentic flwC  containing  the  confession  of  judgments 

la  an  act  executed  before  a  notary  by  a  parly  who  signs  it  by  his  mark,  it  is  not  neces- 
sary that  it  should  appear  that  It  was  read  or  explained  to  him.  It  will  be  presumed, 
if  he  did  not  read  it  himself,  that  it  was  read  to  him  by  the  notary. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan,  J.* 

G.  Strawbridge,  for  the  plaintiff. 

Hennen,  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  an  order  of  seizure 
and  sale,  and  relies  upon  an  assignment  of  errors  apparent  on  the 
face  of  (he  record,  as  follows : 

1.  Because  there  was  no  protest  of  the  note  alleged  to  be  due ; 
nor  could  there  be  a  legal  protest  or  demand  of  that  which  was  not 
yet  due. 

2.  The  second  note  sued  on  was  not  yet  due,  and  the  allegation 

*  An  appeal  having  been  refused  in  this  case,  a  mandamus  was  issued  to  the  judge 
sommanding  him  to  allow  it    See  14  La.,  350. 
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tffB  dae,  was  premature,  as  well  as  untrue. 
'-"'^ gfuff^^^  ^^ %d  by  art.  735  of  the  Code  of  Practice  was 
^ "^f/ie  ^^"^^  ^fbtor,  before  the  order  was  obtained.     The  re- 
ffireti  ^^!„Qiice  is  nothing  but  reasonable,  and  is  in  confor- 

jjj/V/  **       ras  no  legal  proof  of  *  failure  of  payment'  given  by  the 
J'  ^     obtain  this  order  of  seizure  and  sale,  as  required  by  the 

r/ie  defendant  was  never  put  in   default,   as  required  by  the 

.  \  Code,  art.  1905;  and  the  mortgage  could  not  be  enforced , 

^7  the  *  failure  of  payment,'  and  the  default  of  defendant. 

g.  The  order  was  for  the  payment  of  a  debt  not  yet  due,  and  was 

therefore  illegal ;  and  the  demand  of  the  sheriff  of  the  whole  debt, 

interest,  and  costs,  was  for  more  than  was  due,  and  was  therefore 

oppressive  and  unjust. 

7.  It  is  apparent  on  the  face  of  the  record  that  the  plainiiflT  was 
DOt  entitled  to  the  whole  amount  of  money,  which  he  claimed ;  the 
court  is  bound  to  notice  it.  State  v.  Bank  of  Louisiana^  5  La., 
327. 

8.  '  All  the  testimony  adduced  on  the  trial  of  the  case,'  comes 
up  with  the  record,  according  to  the  statement  and  certificate  of  the 
clerk  and  judge ;  but  it  was  not  sufficient  to  authorize  the  pro- 
ceedings. 

9.  The  plaintiff  did  not  adduce  any  legal  evidence  to  the  judge 
below  to  show  that  the  defendant  assented  to  the  mortgage.  For 
the  defendant  could  not  write,  as  the  act  shows,  and  only  made  bis 
mark  thereto,  which  was  not  sufficient ;  and  no  mention  is  made  in 
the  act  that  it  was  read  to  defendant ;  and  no  party  unable  to  read 
an  act  is  bound  by  it  in  consequence  of  putting  a  mark  to  it,  unless 
it  appears  that  the  same  was  read  or  explained  to  him. 

I.  The  defendant  and  appellant  being  the  maker  of  the  note,  can- 
not complain  that  it  was  not  protested  at  all,  or  that  it  was  incor- 
rectly protested. 

II.  When  the  price  of  the  sale  is  to  be  paid  by  several  instal' 
ments,  for  each  of  which,  a  separate  note  is  given,  the  hypothecary 
action  lies  for  the  whole  price  immediately  after  the  maturity  of  the 
first  note.     But  the   terms  of  the  sale  must  be.  cash  for  the  first 
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instttlraeat,  and  as  to  the  subsequent  ones,  payment  as  they  respec- 
tively become  payable. 

III.  The  notice  mentioned  in  the  Code  of  Practice,  art.  735,  is 
evidenily  that  which  the  debtor  is  entitled  to  before  the  seizure* 
The  order  of  seizure  and  sale  is  always  granted  ex  parte;  the  law 
does  not  require  any  previous  notice.  The  notice  in  the  part  of 
the  Code  of  Practice  cited  is  a  posterior  one,  or  at  most  a  simujia* 
neous  one.  *  In  obtaining  this  order  of  seizure^  it  shall  svffice  to 
give  three  days  noticeJ*  The  notice  is  not  required  before  the  order 
of  seizure  is  obtained,  nor  before  the  petition  for  it  is  presented  ;  and 
the  object  of  this  notice  is  that  the  debtor  may  prevent  the  seizure 
by  an  application  to  the  judge.  For  this  three  days  is  giren  him, 
besides  a  sufficient  time,  according  to  the  distance  between  the 
place  where  the  notice  is  given  to  him  and  the  residence  of  the 
judge. 

IV.  The  Civil  Code,  art.  3361,  so  far  as  it  required  proof  of  the 
failure  of  payment,  is  repealed  by  the  Code  of  Practice,  art.  63, 
which  provides  that  'when  the  hypothecated  property  is  in  the 
hands  of  the  debtor,  and  where  the  creditor,  besides  his  hypothe- 
cary right,  has  against  his  debtor  a  title  importing  a  confession  of 
judgment,  he  shall  be  entitled  to  have  the  hypothecated  property 
seized  immediately^^  id  estj  without  any  delay  to  give  notice,  and 
without  exhibiting  legal  proof  o(  failure  of  payment. 

y.  The  article  of  the  Code  of  Practice  just  cited,  dispenses  with 
the  necessity  of  putting  the  mortgagor  in  mora  before  an  order  of 
seizure  issues,  if  such  necessity  ever  existed. 

VI.  What  we  have  said  on  the  subject  of  the  second  error  as* 
signed,  is  a  sufficient  answer  to  the  sixth. 

VII.  So  it  is  to  the  seventh  error.  We  have  been  referred  to  the 
Stale  V.  Bank  of  Louisiana^  5  La.,  327  ;*  but  we  found  no  such 
case  in  the  volume  to  which  we  are  referred. 

VIII.  No  testimony  was  in  our  opinion  lecessary  to  support  this 
action.  The  authentic  act  containing  a  confession  of  judgment 
sufficed. 

IX.  Nothing  shows  the  inability  of  the  defendant  to  read,  an 
ioability  which  does  not  necessarily  result  from  the  inability  to 


*  The  ease  referred  to  Is  in  5  Martin,  N.  S.  S9r. 
VOL.  I.  38 
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write ;  and  this  last  inability  does  not  always  result  from  ignorance, 
it  may  be  caused  by  in6rmity  or  accident.  The  presumption  is 
that  if  the  man  did  not  read  the  act,  the  notary  would  hare  read  it 
or  caused  it  to  be  read  to  him. 

Judgment  qfirmed. 


Whitino  Yalentinb  v.  Edward  R.  Christib. 

Tbe^omission  in  the  body  of  a  bond,  of  the  name  of  one  who  signs  it  as  a  snretf,  is 

immaterial. 
Bail  are  not  entitled  to  notice  of  a  Jieri  faciof,  or  capiat  ad  HU^fadendum^  issued 

against  their  principal. 

Where  two  persons  have  signed  a  joint  and  several  bond  as  sureties,  either  may  be 
proceeded  against  without  the  other. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 
The  bail  bond  in  this  case  was  joint  and  several,  and  was  signed  by 
the  defendant,  and  Solomon  High  and  James  Mooney,  as  his  secu- 
rities.    High's  name  was  not  mentioned  in  the  body  ef  the  bond. 

Micou^  for  the  plaintiflf.     No  counsel  appeared  for  the  appellant. 

Martin,  J.  Solomon  High  is  appellant  from  a  judgment  against 
him  as  bail  of  the  defendant,  who  left  the  state  before  the  judg- 
ment obtained  against  him  could  be  notified.  The  court  appointed 
High,  his  curator,  to  receive  notice  of  the  judgment.  It  was  ac- 
cordingly served  on  him.  A  fieri  facias  issued,  which  was  returned 
nuUa  bona,  and  was  followed  by  capias  ad  satisfaciendum  which 
was  returned  ^non  est  inventus;^  and  the  usual  process  was 
commenced  against  the  appellant.  His  counsel  has  complained  of 
the  irregularity  of  the  proceeding,  as  the  bail  was  not  bound  to 
accept  the  curatorship  of  the  principal.  The  record  shows  that  the 
curatorship  was  not  repudiated,  and  that  the  service  was  made  oh 
him  without  his  objecting  thereto.  It  has  been  further  objected 
that  the  appellant's  name  was  not  inserted  in  the  body  of  the  bail 
bond  ;  that  the  execution  was  not  served  on  him,,  and  that  he  was 
not  notified  of  the  capias  ;  and  that  his  co-surety  in  the  bail  bond 
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is  DOt  a  party  to  these  proceedings.  Our  attention  has  been  ar- 
rested by  a  bill  of  exceptions  to  the  opinion  of  the  court,  overruling 
the  bail's  opposition  to  the  case  being  immediately  tried,  and 
requiring  it  to  be  set  down  for  a  future  day,  according  to  the  Code 
of  Prac.,  art.  756,  and  to  the  rules  of  the  Parish  Court.  This 
article  provides  that  *  the  cases,  which  are  to  be  decided  in  a  sum- 
mary manner,  shall  not  be  set  down  on  the  ordinary  docket  of  suits, 
but  are  decided  on  days  fixed  for  the  purpose,  and  in  a  speedy 
manner,  conformably  to  such  special  rules  as  each  court  may 
establish  on  this  subject.'  It  does  not  appear  to  us  that  the  court 
erred.  It  is  admitted  that  the  case  was  a  summary  one,  and  as  we 
have  not  been  furnished  with  the  rules  of  the  Parish  Court,  regu- 
lating the  trial  of  such  cases,  we  are  unable  to  say  that  they  were 
violated.  On  the  merits,  the  court  correctly  gave  a  judgment  for 
the  plaintiff.  The  appellant  placed  his  name  between  that  of  the 
defendant  and  that  of  the  other  surety  in  the  bail  bond.  The  bail 
is  not  entitled  to  any  notice  of  the  Jieri  facias  or  capias  against  his 
principal,  and  either  of  them  may  be  proceeded  against  without 
kis  co-surety. 

Judgment  affirmed. 


Jamss  Martin  v.  Sakuel  Wright. 

Ohe  who  wishes  to  probe  the  eonaeience  of  his  adrersary,  must  bring  himself 
UricUj  within  the  exception  esUblished  bj  law  to  the  rule  whieh  exelodes  a  partj 
from  testifying  in  his  own  ease. 

A  ptrtj  to  a  lait  ean  only  be  examined  by  interrogatories  annexed  to  the  petition  or 
taswer,  unless  with  his  consent.  He  may  object  to  being  Terbally  examined  on 
tile  trial. 

Where  one  of  the  parties  to  a  suit  is  called  upon  to  be  sworn  and  examined  ou 
die  trial,  without  any  specific  interrogatories  having  been  previously  propounded 
to  him,  he  must  be  considered  as  called  upon  as  any  other  witness,  and  be  allowed 
to  testify  genenlly.  Where  the  other  party  desires  to  confine  his  examination  to 
ecftain  fiicts,  he  must  pursue  the  course  pointed  out  by  law  for  examinations  on 
fiwtsand  articles. 

Action  before  the  Commercial  Court  of  New  Orleans,  TFatts^  J. 
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There  was  a  verdict  and  judgment  against  the  plaintiff,  and  ia 
favor  of  the  defendant  on  a  reconventional  demand.  The  plaintiflf 
appealed. 

G.  B.  Duncarif  for  the  plaintiff.  No  counsel  appeared  for  the 
appellant. 

MoRFBY,  J.  A  bill  of  exce(>tions  which  we  find  in  the  record, 
presents  the  only  question  to  he  determined  in  this  case.  On  the 
trial  below,  the  defendant  was  called  upon  by  the  plaintiff  to 
answer  verbal  interrogatories  touching  certain  advances  of  money, 
alleged  to  have  been  made  to  him  in  New  Orleans  by  the  peti- 
tioner. These  interrogatories  having  been  answered  without 
objection,  the  defendant's  counsel  proceeded  io  interrogate  him  on 
all  the  other  matters  in  controversy.  To  this  the  plaiaiitf's  counsel 
objected,  on  the  ground  that  defendant  could  not  be  made  a 
general  witness  in  his  own  case,  and  could  only  explain  the  facts 
and  circumstances  connected  with  the  interrogatories  propounded 
by  the  plaintiff.  The  judge  overruled  the  objection,  and  states  as 
the  reasons  for  his  opinion,  that  no  formal  application  was  made  to 
the  court  to  put  any  particular  interrogatories  to  the  defendant,  but 
that  plaintiff's  counsel  desired  that  the  defendant  should  be  sworn, 
and  that  it  was  ouly  after  he  had  been  accordingly  sworn  and  in- 
terrogated by  the  plaintiff,  that  defendant  was  examined  as  a 
general  witness  by  his  counsel;  that  in  his  opinion,  a  party  may  be 
formally  interrogated  on  facts  and  articles,  or  sworn  as  a  witness 
on  the  trial  of  a  case,  and  that  if  sworn,  he  is  thereby  made  a 
general  witness.  We  think  that  the  judge  decided  correctly,  al- 
though we  do  not  believe  with  him  that  it  is  optional  with  a  party 
either  to  put  formal  interrogatories  to  the  other  party,  or  to  have 
him  sworn  as  a  witness.  To  the  general  rule  which  excludes  a  * 
party  from  testifying  in  his  own  cause,  our  Legislature  has  intro- 
duced an  exception  which  authorizes  parties  to  be  examined  on^ 
facts  and  articles  annexed  either  to  the  petition  or  to  the  answer  in 
the  case ;  and  a  suitor  who  wishes  to  probe  the  conscience  of  his 
adversary  must  bring  himself  strictly  within  this  exception.  It  is 
clear  that  if  the  defendant  had  objected  to  his  being  verbally  ex- 
amined on  the  trial,  his  objection  must  have  been  sustained  by  the 
court.  Code  of  Prac.  aris.  347,  348.  3  La.  241.  4.1b.  511. 
When  the  defendant  was  called  upon  to  be  sworn  and  examined  on 
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the  trial,  without  any  specific  interrogatories  being  put  to  him,  he 
must  have  understood  that  be  was  desired  to  testify  as  any  other 
witness  in  the  case,  and  it  was  perhaps  under  this  impression  that 
he  consented  to  be  sworn.  Had  the  plaintiff  intended  to  confine 
his  examination  of  the  defendant  to  certain  facts  of  his  case,  he 
should  have  pursued  the  course  pointed  out  to  him  by  law ;  having 
neglected  to  do  this,  and  having  had  the  defendant  sworn  as  an 
ordinary  witness,  we  see  no  good  reason  why  the  latter  should  not 
testify  generally,  and  without  restriction  in  the  case,  in  conformity 
with  the  oath  administered  to  him. 

On  the  merits,  we  find  nothing  in  the  record  which  makes  it  our 
daty  to  disturb  the  verdict  of  the  jury. 

Judgment  affirmed. 


Mark  Walton  v.  George  Beauregard. 

Pkmtiff  ivas  holder  of  defendant's  note  for  the  purchase  of  a  lot,  subsequently  sold  bj 
the  latter  to  a  third  (terson,  who  bound  himself  to  pay  the  iiote,  PlaintiiT  did  nut 
intervene  in  the  act  of  sale  from  the  defendant,  and  expressly  declare  by  signing  it 
that  he  accepted  the  vendee  as  his  debtor ;  but  he  always  looked  to  him  as  such,  re- 
eetved  payments  from  him,  sued  in  his  own  imme  on  the  agreement  in  the  contract 
belwten  him  and  the  defemlant,  and  ai\er  obtaining  judgment,  gninted  him  delay  on 
conditions  more  onerous  to  defendant  tlian  any  he  had  agreed  to:  Held,  tliat  defendant 
was  discharged. 

There  cannot  be  a  move  formal  acceptance  of  a  delegated  debtor,  than  by  suing  him  on 
his  obligation. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Garland,  J.  The  defendant  being  sued  on  his  promissory  note, 
dated  on  the  2d  May,  1834,  payable  five  years  after  date,  on  which 
a  balance  of  $1449  58,  with  interest,  appears  to  be  due,  answered 
that  he  is  not  liable  to  pay  it,  because  he  says  the  note,  with  others, 
was  given  by  respondent  to  the  plaintiff,  to  secure  the  payment  of  a 
part  of  the  price  of  certain  lots  of  ground,  situated  in  the  city  of 
Lafayette,  which  he  ha)  purchased  of  the  plaintiff.  That  the  de- 
fendant aftejrwards  sold  the  same  lots  to  Maurice  Canon,  who  under- 
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took  to  pay  the  notes  of  defendant  to  plaintiflT,  and  the  one  sued  on 
among  the  rest.  That  Canon,  having  become  unable  to  meet  his 
engagements  at  maturity,  the  plaintiflT,  without  the  knowledge  of 
the  defendant,  made  an  agreement  wiih  him  to  give  him  additional 
time  to  pay,  on  condition  of  his  paying  interest  at  ten  per  cent  per 
annum  on  the  amount;  in  consequence  of  which  extension  of  time, 
the  defendant  alleges  that  he  is  absolved  from  all  liability  he  ever 
was  under  to  pay  the  note  sued  on. 

The  testimony  shows  that  Walton  sold  the  property  to  the  defen- 
dant in  May,  1834,  for  an  amount  payable  in  five  years.  In  March, 
1836,  the  defendant  sold  it  to  Canon  for  ^33,000,  who  paid  ^14,000 
in  cash,  and  agreed  to  pay  the  plaintiff  the  notes  he  held,  amount- 
ing to  about  $19,000.  Canon  made  various  payments  on  the  notes. 
The  last  became  due  on  the  5th  of  May,  1839 ;  two  days  after- 
wards AValton  sued  him,  and  he  confessed  judgment  for  the  balance 
due,  with  an  understanding  that  no  execution  was  to  issue  for 
twelve  months,  on  the  condition  of  his  agreeing  to  pay  interest 
at  the  rate  of  ten  per  cent  per  annum.  On  the  16th  of  July,  1839, 
Canon  made  a  cession  of  his  property,  and  on  the  21st  of  March, 
1840,  the  property  was  sold,  leaving  still  due  the  balance  claimed. 
It  was  proved  that  in  1836  or  1837,  the  property  would  hare 
sold  for  more  than  $20,000,  but  there  is  no  evidence  of  a  decline 
of  price  from  May,  1839,  to  March,  1840.  It  was  further  shown 
that  the  defendant  left  the  state  in  1836,  and  that  he  did  not  return 
until  the  latter  part  of  1839,*  or  the  commencement  of  1840,  and 
that  he  had  no  knowledge  of  any  of  these  arrangements. 

A  judgment  was  rendered  in  favor  of  the  plaintiff,  from  which 
the  defendant  has  appealed. 

We  are  of  opinion  that  the  district  judge  erred  in  giving  this 
judgment.  From  the  evidence  in  the  case  it  is  certain  that  Walton 
knew  that  by  the  act  of  sale  from  the  defendant  to  Canon,  a  new 
debtor  had  been  delegated,  who  had  obliged  himself  to  pay  the  debt 
now  sued  for.  Soon  after  this  contract  was  made,  the  defendant 
left  the  state,  and  was  absent  for  three  years  ;  the  plaintiff  took  no 
legal  measures  against  him,  but  always  looked  to  Canon,  and 
treated  with  him  as  his  debtor.  From  him  he  received  large  pay- 
ments, and  finally  sued  him,  and  recovered  judgment  in  his  own 
name  on  the  promise  and  agreement  to  pay  contained  in  the  con- 
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tract  between  the  defendant  and  Canon,  stipulated  new  conditions 
for  delay,  and  made  the  contract  more  onerous  to  Canon,  than  he 
had  previously  agreed  that  it  should  be.  It  is  true,  that  in  the  act 
of  sale  from  the  defendant  to  Canon,  the  plaintiff  did  not  intervene, 
and  expressly  declare,  by  signing  the  act,  that  he  accepted  Canon 
as  his  debtor ;  but  his  subsequent  conduct  shows  that  he  so  consi. 
dered  him,  particularly  when  he  instituted  a  suit  to  recover  the  debt 
of  him.  We  know  of  no  more  formal  acceptance  of  a  delegated 
debtor,  than  commencing  a  suit  against  him  to  enforce  the  execution 
of  the  obligation  he  has  undertaken  towards  the  creditor.  We 
think  the  case  comes  within  the  true  intent  of  articles  2188, 
2189  of  the  Code,  and  of  the  case  in  9  La.,  216. 

If  it  were  the  intention  of  the  plaintiff  not  to  discharge  the  de- 
fendant from  all  liability,  he  should  in  treating  with  Canon,  have  so 
acted  as  not  to  have  made  him  his  debtor,  nor  to  have  made  the 
contract  more  onerous  on  him. 

The  judgment  of  the  District  Court  is  therefore  reversed  ;  and  it 
is  further  ordered  that  a  judgment  be  entered  for  the  defendant,  with 
costs  in  both  courts. 


Wharton^  for  the  plaintiff. 
Durante  for  the  appellant. 


HsXAN  Swift  and  others  v.  Matthias  Hare  and  another. 

Intrartkms  to  an  agent  to  inrest  the  proeeeds  of  a  bill  in  a  partiealar  vay,  it  an  ez- 
prcfs  and  special  aathoritj  to  endorie  the  bill  in  the  name  of  the  prine'tpal,  such  at 
is  required  by  art«  8966  of  the  Civil  Code;  for  the  invettment  eould  not  be  made 
without  such  endorsement,  whether  money  were  to  be  procured  by  the  sale  of  th% 
bill,  or  the  biU  itself  were  to  be  giren  in  payment  for  the  articles  in  which  the  in- 
Testment  was  to  be  made. 

Action  before  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
L.  C.  Duncan^  for  the  plaintiffs. 
Ro9tlxu$^  for  the  appellants. 
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Martin  J.  The  defendants  are  appellants  from  a  judgment,  by 
which  the  plaintifTs  have  recovered  the  amount  of  a  bill  of  ex- 
change drawn  to  the  order  of  the  former,  and  endorsed  to  the  latter 
by  the  elf rk  of  the  defendants;  and  the  sole  question  which  the 
case  presents  for  our  solution  is,  whether  the  clerk  was  sufficiently 
authorized  by  his  employers  to  endorse  the  bill  ?  One  of  the  de- 
fendants, being  about  to  depart  from  New  Orleans,  informed 
McDonnell  that  a  remittance  would  be  soon  made  by  his  partner, 
the  other  defendant,  who  was  then  in  Georgia ;  that  when  it  arrived 
he  wished  it  to  be  invested  in  merchandize  which  he  described  ; 
and  requested  him  to  call  from  time  to  time  during  his  absence  at 
the  store  of  the  firm,  to  see  that  all  was  going  right,  and  on  the 
arrival  of  the  remittance,  to  assist  the  clerk  in  making  the  pur- 
chases. He  also  requested  Bryan  to  afford  assistance  to  the  clerk. 
Soon  after,  the  clerk,  on  receiving  a  letter  from  the  partner  in 
Georgia,  opened  it,  and  carried  the  bill  of  exchange  which  it  en- 
closed to  the  store  of  Bryan,  and  he  being  out,  left  it  with  his 
(Bryan's)  partner,  telling  him. that  he  wished  to  have  it  discounted, 
to  purchase  from  Bryan's  -firm  the  merchandize  he  was  directed  to 
procure.  Bryan,  on  his  return,  attempted  to  sell  the  bill,  and 
offered  it  to  several  brokers,  who  appeared  willing  to  buy  it,  but 
required  him  to  endorse  it,  which  he  declined  doing;  finally  the 
plaintiffs  bought  the  bill  from  a  broker,  the  signature  of  the  defen- 
dant's firm  having  been  put  thereon  by  the  clerk,  who  soon  after 
absconded.  The  Civil  Code,  art.  2966,  requires  the  power  to  en- 
dorse a  bill  of  exchange  to  be  express  and  special. 

The  first  judge  was  of  opinion  that  the  clerk  was  invested  by 
one  of  the  defendants,  with  the  express  and  special  power  to  invest 
the  proceeds  of  the  bill  of  exchange,  which  the  other  defendant 
was  to  remit  from  Georgia,  in  the  purchase  of  merchandize;  and 
that  this  invested  him  expressly  and  especially  with  the  power  of 
endorsing  the  bill ;  for  the  investment  could  by  no  possibility  have 
been  made  without  such  an  endorsement,  whether  money  were  pro- 
cured to  make  the  purchase  by  the  sale  of  the  bill,  or  whether  the 
bill  were  given  in  payment  to  a  vendor  of  the  merchandize  directed 
to  be  procured.  It  does  not  appear  to  us  that  he  erred.  He  who 
authorizes  another  to  do  an  act,  authorizes  him  to  do  whatever  is 
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necessary  to  arrive  at  the  proposed  end.     Cum  quid  conceditur^ 
conetditur  ei  id  per  quod  pervenitur  ad  illud. 

Judgment  affirmed. 


Firsmen's  Insurance  Company  of  New  Orleans  v.  Lewis 
Harper  Gillinoham  and  others. 

Where  property  offered  for  aale  under  execution  is  mortgaged  to  lecure  the  payment 
of  notes,  not  yet  due,  with  the  aeeruing  interest,  the  purchaser  roust  retain  in  hit 
hands  enough  to  pay  such  notes,  wilh  interest  to  the  day  of  sale,  not  to  the  pe- 
riod of  the  maturity  of  the  notes. 

Griffith  and  Barnes  are  appellants  from  a  judgment  of  the 
Commercial  Court  of  New  Orleans,  Waits,  J. 

W.  TV.  King,  for  the  appellants.  No  counsel  appeared  for  the 
appellees. 

Garland,  J.  Under  a  judgment  obtained,  and  execution  issued 
thereon  by  the  plaintifis  against  the  defendants,  Griffith  &  Barnes 
became  the  purchasers,  for  ^6000  cash,  of  a  lot  of  ground  and  the 
improvements  thereon,  situated  in  the  faubourg  Delord.  When 
the  sheriff  offered  the  property  for  sale,  he  read  a  certificate  from 
the  Register  of  Mortgages,  slating  that  there  was  a  mortgage  on 
said  property  in  favor  of  Louise  Delord  Burthe,  wife  of  Dominique 
Fran9oi8  Burthe,  for  $3600  and  interest,  prior  to  that  of  the  plain- 
tiffs ;  the  certificate  then  says,  *  which  last  mortgage  and  reversion 
are  diminished  each  to  the  amount  of  seven  hundred  and  twenty 
dollars.'  It  also  appears  there  are  several  notes  outstanding,  which 
are  secured  by  the  same  mortgage  under  which  the  plaintiffs  claim, 
and  consequently  entitled  to  a  concurrent  privilege.  The  debt  to 
Burthe  will  not  be  due  for  several  years,  but  bears  interest  at  a  rate 
not  stated.  This  interest  is  consequently  secured  by  the  same  lien 
as  the  principal  debt.  None  of  the  mortgages  come  up  with  the 
record  ;  it  is  therefore  difficult  to  understand  the  transac  ions  from 
the  record,  or  to  revise  the  calculations  made  by  the  judge  of  the 
VOL.  I.  89 
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Commercial  Court ;  but  as  the  parties  do  not  complain,  we  take 
them  to  be  correct,  if  the  principles  he  decides  be  so. 

The  question  for  us  to  decide,  is  what  amount  of  the  purchase 
money  Griffith  &  Barnes  are  to  retain  in  their  hands  to  meet  the 
mortgage  in  favor  of  Burthe,  that  is,  whether  they  shall  retain  the 
principal  and  the  interest  due  at  the  time  of  the  sale,  or  the  prin- 
cipal and  interest  accruing  up  to  the  maturity  of  the  debt.  The 
judge  below  decided  the  purchasers  should  retain  in  their  hands 
the  amount  of  Burthe's  debt,  and  the  interest  to  the  day  of  sale  ; 
and  we  think  he  decided  correctly. 

The  article  679  of  the  Code  of  Practice,  says  the  purchaser  may 
retain  in  liis  hands  '  the  amount  of  the  privileges  and  special  mort- 
gages to  which  such  property  is  subject.'  To  what  privileges  and 
mortgages  was  the  property  subject  at  the  day  of  the  sale  ?  To 
none  other  than  the  principal  and  the  interest  then  due.  It  is  well 
known  that  a  mortgage  may  be  extinguished  by  the  creditor  acquir- 
ing the  property  of  the  thing  mortgaged ;  we  will  then  suppose 
that  Burthe  had  become  the  purchaser  of  the  premises  sold,  would 
not  every  one  pronounce  a  claim  on  her  part  to  retain  in  her  hands 
the  principal  of  her  debt  and  the  unaccrued  interest,  as  approaching 
to  an  absurdity  ?  That  case  would  be  something  stronger  than  the 
present,  yet  we  see  no  difference  in  the  principle.  There  are  some 
cases  in  which  other  persons  than  the  creditor  can  extinguish  the 
mortgage.  Suppose  one  of  them  as  applicable  to  the  mortgage  of 
Burthe;  we  presume  that  no  syndic,  or  other  person  acting  on  such 
an  occasion,  would  give  a  release  for  more  than  the  interest  actually 
due.  The  law  and  equity  of  this  case  seem  to  us  to  accord  with 
the  judgment  of  the  Commercial  Court. 

Judgment  affirmed. 
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Frank  Perret  and  another  v.  Keill  and  another. 

A  compromise  reg^ulates  onlj  sach  matters  as  it  elearij  appears  that  the  parties  in- 
tended it  should  embrace,  and  the  necessary  consequences  thereof. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Benjamin  and  Lockett,  for  the  plaintiffs. 

EustiSy  for  the  appellants. 

MoRPHY,  J.  The  petitioners  represent  that  in  the  .month  of 
March,  1837,  they  entered  into  an  agreement  with  one  Edmond 
Courant,  acting  for  Keill  &  Courant,  a  commercial  partnership 
established  at  Liverpool,  in  Great  Britain,  and  for  Franfoi'o  Courant 
&  Co.,  a  commercial  partnership  established  at  Havre,  in  France, 
for  the  shipment  to  Europe  of  a  certain  quantity  of  cotton,  to  be 
sold  for  the  joint  account,  in  equal  shares,  of  the  petitioners,  Keill 
&  Courant,  and  the  said  Fran9ois  Courant  &  Co.;  and  that  by  the 
said  agreement  the  cotton  was  to  be  purchased  with  the  proceeds 
of  bills  of  exchange,  to  be  drawn  by  petitioners  on  the  said  Keill  & 
Courant,  and  Francois  Courant  &  Co.,  and  to  be  by  them  accepted 
and  paid. 

The  petitioners  further  show,  that  in  pursuance  of  said  agreement 
cotton  was  purchased,  and  bills  of  exchange  were  drawn  by  them 
on  said  Keill  &  Courant,  and  Fran9ois  Courant  &  Co.,  for  the  price 
of  said  cotton,  but  that  the  said  bills  were  not  accepted  by  the 
drawees,  but  on  the  contrary  were  dishonored  and  returned  to  New 
Orleans,  where  petitioners,  as  drawers,  were  obliged  to  take  them 
up  at  a  heavy  advance  on  the  original  amount,  for  exchange,  costs, 
charges,  &c. 

The  petitioners  further  show,  thatF.  Courant  &  Co.  subsequently 
assigned  to  the  defendants  their  interest  in  the  adventure,  so  that 
they  and  the  defendants  remained  alone  interested  therein,  in  the 
proportion  of  one-third  for  petitioners,  and  two-thirds  for  the  said 
Keill  &  Courant. 

The  petitioners  further  aver,  that  various  disputes  and  difficulties 
having  arisen  in  the  settlement  of  said  joint  adventure,  an  agree- 
ment was  finally  entered  into  between  the  parties  at  Havre,  on  the 
ISth  of  October,  1837,  that  all  the  clauses  and  conditions  in  the 
agreement  of  March,1837,  had  been  fully  complied  with,  and  the  part- 
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nership  existing  bet\%eeQ  the  said  Keill  &  Courant  and  them  for  the 
purchase  of  said  cotton  had  been  finally  closed  and  liquidated,  with 
the  following  exception,  to  wit.:  that  Keill  &  Courant  had  not  paid 
and  had  refused  to  credit  them  with  the  two-thirds  of  the  loss  on  the 
returned  bills  of  exchange,  which  had  been  drawn  on  the  partner- 
ship account,  and  consequently  should  be  charged  to  the  partner- 
ship ;  that  the  loss  on  the  returned  bills  of  exchange  amounted  to 
nine  thousand  seven  hundred  and  forty-four  dollars  and  5S  cents, 
two  thirds  whereof,  to  wit.  $6496  89,  are  due  to  the  petitioners,  and 
for  which  they  pray  judgment  against  the  said  Keill  &  Courant. 
The  attorney  appointed  to  represent  the  defendants,  denied  all  the 
allegations  of  the  petition,  except  that  of  their  interest  in  the  cotton 
shipments,  and  the  agreement  entered  into  at  Havre,  which  he  avers 
has  been  fulfilled  by  Keill  &  Courant.  The  settlement  of  the  amount 
due  to  the  plainiiffs,  having  been  left  open  for  further  proof,  by 
agreement  of  counsel,  the  court  below  decided,  that  in  the  settle- 
ment to  be  made  between  the  parties,  the  plaintiffs  should  be  cre- 
dited with  two-thirds  of  such  sum  as  shall  be  found  to  be  the 
amount  of  the  loss  on  the  bills  returned ;  and  from  this  judgment 
the  defendants  have  appealed. 

The  only  difficulty  in  this  case  turns  on  the  proper  construction  to 
be  given  to  the  compromise  entered  into  between  the  parties  on  the 
18th  of  October,  18:i7.  It  is  urged  by  the  appellants'  counsel,  that 
all  the  matters  concerning  the  cotton  adventure  on  joint  account 
were  embraced  by  and  finally  settled  in  this  compromise  ;  and  that 
Keill  &,  Courant  are  thereby  exonerated  from  any  claim  whatsoever 
on  the  part  of  the  plaintiffs.  The  latter,  on  the  other  hand,  contend 
that  the  main  object  of  the  agreement  was  to  relieve  Keill  &  Cour- 
ant from  the  damages.for  which  they  would  otherwise  have  been  liable 
as  drawees,  for  having  suflfered  bills  drawn  on  them  by  express 
agreement  to  return  protested ;  but  that  it  was  never  intended  to  dis- 
charge them  as  partners  in  the  adventure  from  the  obligation  of 
bearing  their  proportion  of  the  loss  on  these  returned  bills,  which 
had  been  drawn  by  plaintiffs  for  account  of  the  partnership.  As 
sustaining  their  view  or  construction  of  the  compromise,  the  appel- 
lants rely  chiefly  on  the  second  and  fifth  articles  of  that  instrument. 
The  former  acknowledges  the  right  of  Keill  &  Courant  to  let  the 
drafts  return  under  protest,  and  regulates  at  what  rates  of  exchange 
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certain  sums  due  by  the  defeodants  to  the  plaintiflTs  in  pounds  ster- 
ling, and  by  the  plaintiffs  to  Francois  Courant  db  Co.  in  dollars, 
shall  be  admitted  in  compensation  on  the  settlement  of  their  ac- 
counts. The  other  article  provides  for  the  removal  of  all  attach- 
ments laid  by  the  plaintiffs  on  funds  belonging  to  Keill  &>  Courant, 
in  New  Orleans,  and  stipulates  that  the  plaintiffs  shall  levy  no  other 
attachments  on  account  of  the  business  done  between  them,  which 
is  to  be  considered  as  finally  settled  by  the  agreement.  These  ar- 
ticles, notwithstanding  the  language  used  in  the  latter  of  them,  do 
not  appear  to  us  inconsistent  with  the  construction  contended  for  by 
the  appellees.  It  is  clear  that,  but  for  this  compromise,  the  plain- 
tifl^  might  well  have  refusad  to  bear  their  proportion  of  the  loss  re- 
sulting from  defendants'  breach  of  their  contract,  in  refusing  to  ac* 
cept  the  bills,  and  might  have  insisted  that  the  whole  amount  of  it 
should  be  borne  by  them.  Their  refusal  to  accept  the  bill^,  and  the 
repudiation  of  the  original  agreement  which  such  refusal  seemed  to 
imply,  had  led  the  plaintiffs  to  bring  the  suit  reported  in  15  La.  210, 
and  to  attach  divers  funds  belonging  to  the  defendants.  The  com- 
promise took  place  pending  these  attachments,  and  probably  with  a 
view  to  remove  them.  From  the  whole  context  of  the  instrument 
we  are  satisfied,  that  the  individual  liability  of  the  defendants  to  the 
plaintiffs  for  their  refusal  to  accept  the  bills  drawn  for  the  cotton, 
was  the  main  difficulty  intended  to  be  obviated.  The  unprecedented 
embarrassments  and  derangement  of  trade  in  the  spring  of  1837,  no 
doubt  induced  the  plaintiffs  not  to  insist  rigorously  upon  their  rights, 
and  justified  in  their  opinion,  to  a  certain  extent,  the  course  pursued 
by  Keill  db  Courant.  But  the  acknowledgment,  which  the  plaintiffs 
made  of  the  right  of  the  latter  to  suffer  the  bills  to  return  protested, 
was  never  intended  or  understood  as  affecting  or  questioning  in  any 
way  their  owa  right  to  make  the  shipments  on  joint  account,  and  to 
draw  against  them  on  the  two  firms  in  Liverpool  and  Havre.  It 
would  be  then  most  unreasonable  to  infer  from  it,  that  they  intended 
not  only  to  exonerate  Keill  &,  Courant  from  all  direct  and  individual 
responsibility  to  them,  but  also  to  free  them  from  all  contribution  to 
the  partnership  loss  incident  to  the  return  of  the  bills,  and  to  assume 
the  whole  amount  of  this  loss  upon  their  own  shoulders.  *  As  the 
compromise  exhibits  no  consideration  whatever  for  such  an  onerous 
undertaking  on  the  part  of  Perret  6&  Gaily,  it  would  in  fact  amount 
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to  a  donation,  and  nemo  facile  donare  videtur.  It  is  a  well  settled 
rule,  that  compromises  regulate  only  such  matters  as  appear  clearly 
to  be  embraced  in  them  by  the  intention  of  the  parlies,  whether  it 
be  explained  in  a  general  or  particular  manner,  unless  it  be  the  ne- 
cessary consequence  of  what  is  therein  expressed.  Civ.  Code,  art. 
3040.  Far  from  there  being  any  express  mention  that  this  com- 
promise was  a  settlement  of  all  the  previous  concerns  between  the 
parties,  it  results  clearly  from  several  articles  of  the  instrument,  that 
it  was  merely  to  put  an  end  to  some  of  the  difficulties,  which  had 
arisen  between  thein.  After  settling  these  difficuUies,  the  agree- 
ment regulates  the  manner  in  which  the  accounts  in  relation  to  the 
shipments  of  cotton,  the  result  of  which^was  not  yet  known  t^  the 
parlies,  were  to  be  adjusted.  Article  8,  provides,  that  the  *  plaintiffs 
are  to  be  debited  wiih  their  share  in  the  extra  charges  and  bank 
commissions  paid  to  prevent  the  sacrifice  of  the  cotton.'  Article  7, 
Uhat  the  defendants  shall  credit  the  plainliffs  with  their  (the  defend- 
ants') share  in  the  loss  on  the  shipments  on  joint  account;'  and  ar- 
ticle 3,  •  that  the  plaintiffs  shall  be  allowed  to  verify  the  account  of 
sales  and  other  items  in  their  details,  but  that  the  account  shall  in 
all  cases  be  finally  established  agreeably  to  a  model  annexed  to  the 
agreement ;  and  the  model  referred  to  contains  to  the  credit  of  the 
plainlifTs,  the  defendants'  share  in  the  loss  on  the  shipments.  It 
only  then  remains  to  be  enquired  whether  the  loss  on  the  returned 
bills  of  exchange  is  a  part  of  the  losses  on  the  shipments,  for  which 
the  defendants  are  liable  in  proportion  to  their  interest  in  the  joint 
operation.  Of  this,  it  appears  to  us,  that  there  can  hardly  be  a 
doubt.  The  billb  of  exchange  having  been  drawn  by  the  plain- 
tiffs for  the  purchase  of  the  cotton  shipped  on  joint  account,  the  loss 
consequent  on  the  return  of  these  bills  must  form  an  item,  which 
for  the  purpose  of  ascertaining  the  result  of  the  adventure,  must  be 
either  deducted  from  the  profits  or  added  to  the  loss,  as  the  case  may 
be.  The  damages  paid  on  these  bills  must  be  viewed  as  one  of  the 
charges  of  the  shipments  on  joint  account,  as  well  as  all  the  other 
expenses,  such  as  freight,  insurance,  exchanges,  interest,  storage, 
&c.  The  exemption  from  the  obligation  to  bear  their  share  or  pro- 
portion of  these  damages,  which  the  defendants  claim  under  the 
compromise,  is  not  only  unwarranted  by  the  letter  and  spirit  of  that 
instrument,  but  would  violate  those  principles  of  fairness  and  equa- 
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lity  which  should  always  obtain  among  partners,  and  would  more- 
OTer  be  contrary  to  law.  Civ.  Code,  art.  2785.  In  the  language 
of  the  judge  a  quOy  'the  strange  anomaly  might  be  exhibited  of 
some  of  the  partners  making  a  profit  by  the  same  operation  in 
which  their  co-partners  incurred  a  loss.' 

Judgment  affirmed. 


Brison  Stillwell  v.  William  Bodb. 

Where  a  note  is  pajmble  at  a  particular  place,  payment  must  be  demanded  there,  be- 
fore a  reooTcrj  can  be  had. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Garland,  J.  The  plaintiff,  alleging  himself  to  be  the  endorsee 
of  a  promissory  note,  sued  one  of  the  drawers,  and  obtained  a 
judgment,  from  which  the  latter  has  appealed. 

The  evidence  shows  that  the  note  was  executed  in  the  state  of 
Mississippi,  where  all  the  parties  are  bound  jointly  and  severally, 
although  the  obligation  be  only  joint  on  its  face  according  to  our 
law.  The  rate  of  interest  is  shown  to  be  eight  per  cent^  and  it  is 
further  shown  that  the  note  was  made  payable  at  the  Commercial 
and  Rail  Road  Bank  at  Vicksburg. 

The  defendant  presents  various  defences,  but  it  is  only  necessary 
to  notice  one.  He  says  that  the  note  is  made  payable  at  a  particular 
place,  and  that  there  is  no  evidence  it  ever  was  presented  at  that 
place  for  payment,  previous  to  the  institution  of  the  suit.  We  have 
examined  the  record  in  vain  for  evidence  to  prove  a  demand  of 
payment  at  the  bank  in  Yicksbnrg.  The  plaintiff's  counsel  insists 
that  by  the  laws  of  Mississippi  this  demand  is  not  necessary  there, 
and  that  it  should  not  be  exacted  here.  We  are  not  satisfied,  from 
any  thing  we  see  in  the  record,  that  it  is  not  necessary  in  Mississippi 
to  enable  a  party  to  recover;  and  if  it  were  shown  to  be  a  rule  of 
evidence  in  that  state,   it  would  still  be  questionable  whether  it 
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would  authorize  us  to  disregard  the  settled  jurisprudence  of  our 
own  state,  which  is,  that  whenever  a  note  is  made  payable  at  a 
particular  place,  payment  must  be  demanded  there  before  a  reco- 
very can  be  had  on  it.     3  Martin,  N.  S.,  423.     14  La.,  180. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and 
ours  is  for  the  defendant  as  in  case  of  non-suit,  with  costs  in  both 
courts. 

C.  M.  Jones,  for  the  plaintiff. 

Chinn,  for  the  defendant. 


William  Buckley  v,  John  McCloskt  and  others. 

A  steamer  having  heen  seized  and  advertised  for  sale  by  the  Marshal  of  the  City 
Court  of  New  Orleans,  under  several  executions  issued  on  judgments  obtained  In 
that  court  and  in  the  courts  of  the  associate  judges,  a  creditor  who  had  obtained  a 
judgment  against  Uie  boat  in  the  District  Court  of  the  United  States,  |>aid  to  the 
Marshal  the  full  amount  of  all  the  executions  in  his  hands,  with  the  costs,  in  order 
to  release  it  from  seizure,  and  place  it  in  the  possession  of  the  Marshal  of  the 
United  States  under  his  judgment,  notifying  the  Marshal  of  the  City  Court  at  the 
time,  that  his  claim  on  the  boat  was  a  privilege  of  a  higher  ortter  than  those  of  the 
judgment  creditors  at  whose  suit  it  was  seized.  On  a  rule  by  one  of  the  latter  to 
show  cause  why  his  claim  should  not  be  paid  by  privilege  out  of  the  funds  in  the 
hands  of  the  City  Marshal,  the  creditor  who  had  obtained  a  judgment  in  the  United 
States  Court  having  intervened,  and  claimed  to  be  paid  by  preference  over  all 
the  other  creditors,  held,-  that  the  boat  not  having  been  sold,  and  the  payment  to 
the  City  Marshal  having  heen  made  avowedly  to  release  it  from  seizure,  and  to 
enable  the  Marshal  of  the  United  States  to  take  possession  and  sell,  thus  deprivin|^ 
the  original  seizing  creditors  of  their  recourse  against  the  boat,  the  payment  to  the 
City  Marshal  must  be  regarded  as  a  satis&c'ion  of  the  executions  in  his  hands,  and 
.  the  amount  be  distributed  among  the  several  seizing  creditors  in  pro|H)rtion  to  their 
respeotive  judgments. 

Appeal  from  the  City  Court  of  New  Orleans,  Duncan,  J. 
Pepin,  for  the  appellees. 
Grymes,  for  the  appellant. 

MoRPHT,  J.     Gregory  Byrne,  an  intervenor  in  this  suit,  appeals 
from  a  judgment  dismissing  his  intervention  under  the  following 
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circumstances.  The  steamboat  Pioneer  having  been  seized  and 
adrertised  for  sale  by  the  City  Marshal,  by  virtue  of  several  execu- 
tions under  judgments  from  the  City  Court  and  the  Associate  Judges* 
Gregory  Byrne,  who  had  obtainect  a  judgment  against  the  boat  for 
#8566  96,  in  the  United  States  District  Court,  paid  to  the  Marshal 
of  the  City  Court  the  full  amount  of  all  the  executions  in  his  hands, 
together  with  the  costs  incurred  on  each,  with  a  view,  as  he  stated » 
to  release  the  boat  from  the  seizure,  and  place  her  in  the  possession 
of  the  United  States  Marshal,  under  his  admiralty  decree  or  judg** 
ment ;  but  at  the  same  time  notifying  the  City  Marshal  that  his 
claim  on  the  boat  was  of  a  higher  privilege  than  that  of  any  of  the 
plaintiffs  in  the  various  executions  or  writs  issued  against  her* 
These  facta  appeal  from  the  fetum  made  by  the  Marshal,  on  a  tule 
taken  on  him  and  the  seizing  creditors  by  one  W.  H.  Hutchings,  a 
judgment  creditor,  to  show  cause  why  his  claim  should  not  be  paid 
by  privilege  and  preference  out  of  the  funds  in  the  hands  of  the 
Marshal,  being  the  proceeds  of  the  sale  of  the  steamer  Pioneer. 
After  doing  this,  Gregory  Byrne  intervened,  claiming  a  preference 
OTer  all  the  other  creditors  in  the  distribution  of  the  money  he  had 
thus  paid  to  the  Marshal.  We  concur  in  the  view  taken  of  this 
case  by  the  inferior  court.  It  is  clear,  from  the  return  of  the  Mar- 
shal, that  this  case  presents  no  question  of  distribution  or  privilege 
ander  article  8204  of  the  Civil  Code.  There  has  been  no  sale  of 
the  boat,  and  therefore  no  proceeds  to  be  divided  among  the  cre- 
ditors according  to  the  rules  therein  laid'  down  ;  but  sufficient  funds 
have  been  placed  in  the  hands  of  that  officer  to  satisfy  all  the  judg^ 
ments  which  he  held  against  her.  All  that  he  had  to  do,  was  to 
pay  over  to  the  several  seizing  creditor^  the  amount  of  their  judg- 
ments. Had  these  funds  been  made  by  the  sale  of  the  property 
tmder  seizure,  Byrne,  or  any  other  third  person,  might  have  come 
in  by  way  of  opposition,  pursuant  to  article  401  of  the  Code  of 
Practice  ;  but  here  the  payment  to  the  Marshal  by  Byrne  was  made 
arowedly  to  release  the  boat  from  the  several  seizures  she  was  un- 
der, in  order  to  enable  the  United  States  Marshal  to  take  posses- 
sion of  and  sell  her  under  his  decree  in  admiralty.  What  has 
since  been  done  with  the  boat,  the  record  does  not  inform  us.  After 
paying  the  amount  of  the  several  executions  in  the  hands  of  the 
Marshal  and  thus  releasing  the  boat,  and  depriving  the  creditors  at 
VOL.  I.  40 
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whose  suit  she  had  been  seized,  of  their  recourse  against  her,  G. 
Byrne  cannot  be  permitted  to  contest  their  right  to  receive  their 
respective  claims.  It  is  not  pretended  that  this  payment  was  made 
by  him  through  error,  force,  or  fraud.  Whatever  may  have  been 
his  ultimate  views  or  intentions  in  making  it,  we  cannot  view  it  in 
any  other  light  than  as  a  satisfaction  of  the  various  executions  held 
by  the  Marshal,  who  should  have  made  his  return  accordingly^.. 
Byrne  may  have  claims  against  the  steamboat  Pioneer  or  her  pro- 
ceeds;  but  neither  boat  nor -proceeds  were  before  the  City  Court, 
which  decided  correctly  that  the  money  in  the  Marshal's  hands  caa 
in  no  wise  be  regarded  as  the  proceeds  of  the  boat;  and  that  the 
judgment  creditors  should  receive  the  full  amount  of  their  claims. 

But  leaving  out  of  view  the  ground  assumed  by  the  judge  for  his 
decision,  this  intervention  should  perhaps  have  been  dismissed  for 
want  of  jurisdiction  in  the  City  Court,  the  amount  claimed  being 
over  $900.  1  BuUard  and  Carry's  Digest,  214.  It  has  since  been 
provided  by  law  that  whenever  in  a  conflict  of  privileges  between 
diflTerent  creditors,  the  first  seizure  of  a  piece  of  property  has  been 
made  by  an  order  or  writ,  from  the  City  Court,  and  the  privileged 
OT^mortgaged  claims  sought  to  be  enforced  on  said  property  are  for 
an  amount  exceeding  the  jurisdiction  of  said  court,  th6  proceedings 
shall  be  transferred  to  the  District  Court  for  the  first  district,  or  to 
the  Parish  Court  for  the  parish  and  city  of  New  Orleans.  1  Bullard 
and  Curry's  Digest,  786.  But  at  the  time  the  intervention  was 
filed,  no  such  provision  existed,  and  it  was  no  doubt  the  knowledge 
of  this  want  of  jurisdiction,  which  first  induced  the  intervenor  to 
pay  off  the  claims  against  the  boat  in  the  Ciiy  Court  in  order  to 
place  her  under  the  control  of  the  United  States  Marshal. 

Judgment  affirmedm 


FEBRUARY,   18«e.  816 

LalftDde  v,  Bormeao. 


Benjamin  Poydras  de  Lalands    and   others   v.  Madeleine 
Michelle   GARifiER  Bormeau* 

Action  before  the  District  Court  of  Pointc  Couple,  Nieholh^  J., 
by  Benjamin  P.  de  Lalande  for  himself,  and  as  attorney  in  fact  for 
the  other  heirs  of  the  late  Julien  Poydras,  against  the  defendant,  re- 
presented by  Gastave  Delamare,  her  attorney  in  fact 

Janin,  for  the  appellants. 

R,  N.  Ogden,  for  the  appellee. 

BuLLARD,  J.  The  plaintiffs  allege,  that  their  ancestor,  Jnliea 
Poydras,  by  his  will,  ordered  that  all  his  slares  should  be  considered 
as  attached  to  one  or  other  of  his  plantations,  and  sold  therewith  on 
tbe  condition,  that  the  purchaser  should  emancipate  them  at  the  ex- 
piration of  twenty- five  years  after  the  sale  ;  and  that  such  of  them 
as  should  be  sixty  years  of  age,  should  be  free  after  reaching  that 
age,  and  have  a  right  to  live  on  the  plantation,  free  from  labor,  and 
should  further  receive  a  stipend  of  twenty-five  dollars  per  annum. 
That  one  of  the  plantations  was  sold  to  Madame  Bormeau  and  Ma- 
dame Mourain,  which  was  afterwards  partitioned  between  them, 
and  that  six  of  the  statu  liberi  fell  to  the  share  of  Madame  Bor- 
raeau,  and  that  they  were  above  the  age  of  sixty  on  the  1st  of 
January,  1833,  and  were  entitled  to  the  benefit  of  said  stipulations 
io  the  contract  of  sale,  in  conformity  with  the  testament.  They 
aver,  that  Madame  Bormeau,  represented  by  her  agent,  the  defend- 
ant, had  refused  to  pay  the  said  stipend,  and  that  the  sttUu  liberie 
aided  by  one  of  the  plaintifis,  had  failed  in  an  action  to  recover  the 
amount  of  the  stipend  thus  due  to  them.  They  further  allege,  that 
the  said  stipend  formed  a  part  of  the  price  of  the  slaves  sold,  and 
that  said  portion  of  the  price  is  unpaid,  and  is  due  to  the  estate  of 
Julien  Poydras.  They  therefore  pray  judgment  against  Delamare, 
as  the  agent  of  Madame  Bormeau,  for  the  arrearages  of  said  stipend, 
to  wit,  nine  hundred  dollars,  and  the  further  annual  sum  of  twenty- 
five  dollars  for  each  of  the  statu  liberie  from  the  Ist  of  January,  1839. 

The  plaintiffs  are  appellants  from  a  judgment  againp.t  them. 

It  appears  to  ns,  that  the  petition  does  not  disclose  a  right  of  ac- 
tion in  the  plaintiffs.  Admitting  their  conslructioa  of  the  will  to  be 
correct,  aad  that  by  the  condiuons  of  4he  jiale  the  purchaser  bound 
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himself  to  comply  with  the  conditions  imposed  hy  the  will,  it  hy  no 
means  follows,  that  the  vendors,  even  with  the  right  to  enforce  the 
specific  performance  of  the  contract,  or  to  rescind  the  sale  for  a  non 
compliance  with  its  conditions,  have  a  right  to  recover  a  part  of  the 
consideration  in  this  form  of  action.  The  argument,  that  the  an- 
nuity of  twenty-five  dollars  per  annum  for  such  slaves  as  shall  have 
attained  the  age  of  sixty,  is  a  legacy  in  favor  of  such  slaves,  which 
has  hecome  lapsed  in  consequence  of  the  incapacity  of  the  legatees, 
and  that  therefore  the  plaintiffs  have  a  right  to  recover  it,  has  not 
much  weight  with  us^  In  the  case  of  these  same  slaves  against 
Delamare,  we  held  that  *  the  slaves,  which  the  will  requires  to  he 
kept  on  the  plantation,  with  which  they  were  hought,  after  their 
sixtieth  year,  free  from  lahor,  and  with  a  yearly  stipend  of  twenty- 
five  dollars  for  their  existence  and  support  of  their  old  age,  are  those 
which  have  heen  emancipated/  See  12  La.,  270,  The  plaintiff 
have  no  capacity  to  represent  the  statu  liberie  and  non  constat 
but  that  their  mistress  will  pay  at  a  proper  time,  or  that  the  statu 
Kberi  will  coerce  the  payment  as  soon  as  they  shall  have  acquired 

»  legal  capacity  to  act. 

Judgment  affirmed^ 


Benjamin  Jewell  and  others,  Heirs,  Ibc,  v.  Sarah  Jewell 

and  others. 

An  affidsTit  by  a  party, '  that  the  fiicts  are  trae  to  tht  best  of  his  knowledge  and  belief,' 
is  as  positiTe  in  point  of  law  as  if  the  words  *  to  the  best  of  his  knowledge  and  be- 
lief,* had  been  omitted. 

An  affidavit  should  be  so  positiye,  that  the  party  may  be  conTieted  of  perjury  in  ease  of 
his  swearing  falsely. 

Appeal  from  the  District  Court  for  Pointe  Couple,  NiehoUsy  J. 

Janin^  for  the  appellants. 

Stevens,  for  the  defendants,  contended  that  the  injunction  should 
be  dissolved  on  account  of  the  insufficiency  of  the  affidavit,  the 
party  swearing  only  that  the  allegations  in  the  petition  were  true 
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*  to  the  best  of  his  knowledge  and  belief/  He  might  have  had  no 
knowledge  respecting  the  truth  of  the  allegations.  6  La.,  60,  81, 
246.     13  lb.,  46.     14  lb.,  87*  274. 

BiTLLAXD,  J.  The  plaintiffs  in  this  case  have  appealed  from  a 
judgment  of  the  District  Court  dissolving  their  injunction  on  the 
ground  that  the  affidavit  was  insufficient.  One  of  the  plaintiffs 
made  oath  that  ^  the  facts  stated  in  the  foregoing  petition  are  true  to 
the  best  of  his  knowledge  and  belief.'  The  judge  was  of  opinion 
that  the  oath  was  not  sufficiently  positive,  but  was  qualified  by  the 
latter  expression,  <  to  the  beat  of  his  knowledge  and  belief.*  We  do 
not  concur  in  this  opinion.  It  appears  to  us  that  on  an  indictment 
for  perjury  those  expressions  would  not  avail  the  traverser,  if  it  were 
proved  that  the  material  statements  in  the  petition  were  false  to  his 
knowledge^  The  affidavit  ought  to  be  so  positive  that  the  party 
swearing  may  be  convicted  of  perjury,  if  he  swear  falsely.  This 
case  difi*er8  materially  from  that  in  the  5  La.,  80,  upon  which  the 
appellee  relies.  In  that  case  the  party  declared  upon  oath  that  *the 
material  facts  were  true  ^nd  correct  to  the  best  of  his  knowledge,* 
and  that  was  held  insufficient.  The  court  then  remarked  that  *  whe- 
ther the  loose  mode  of  swearing  to  the  best  of  one's  knowledge  and 
belief  be  a  sufficient  abbreviation  of  the  proper  formula  (used  in 
courts  of  equity  in  the  other  states),  we  ought  not  to  say  till  a  case 
before  us  require  our  decision.'  In  the  present  case  that  question 
presents  itself,  and  we  are  of  opinion,  that  the  affidavit  is  as  positive 
in  point  of  law  as  if  the  words  '  to  the  best  of  his  knowledge  and 
belief '  had  been  entirely  omitted. 

The  judgment  is  therefore  reversed  with  costs,  and  the  case  re« 
manded  for  further  proceedings  according  to  law. 
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Marine  Denis  v.  Joseph  Barthelemy  Ramouin. 

Where  there  has  been  no  express  imputation,  a  payment  must  be  imputed  to  the 
most  onerous  debt. 

A  debt  contracted  as  surety  fcr  another  is  not  necessarily  less  onerous  than  one  due 
as  principal ;  and  where  tliere  has  been  no  express  imputation,  a  paymet|t  is  not 
neoeosarily  4o  be  imputed  to  a  debt  due  in  the  latter  eaptidty,  rather  than  to  one 
due  in  the  former.  Whether  a  debt  be  more  or  less  onerous,  depends  on  the  in- 
terest tlie  debtor  has  in  discharging  it 

The  defendant  is  appellant  from  a  judgrraent  of  the  District  Court 
of  Iberville,  Nicholh,  J. 

Edivards,  for  the  plaintiff. 

Janin,  for  the  appellant,  contended  that  the  payment  should  be 
imputed  to  the.  personal  dett  of  Blanchard,  as  more  onerous  than 
one  due  by  him  as  surety.  Civ.  Code,  2162.  12  Duranton,  art, 
199,  No.  7.     7  TouUier,  art.  179. 

BuLLARD,  J.  The  appellant,  Ramouin,  ha.ving  in  1832  recovered 
a  judgment  against  Narcisse  Blanchard  and  Drausin  Allain,  which 
was  recorded  so  as  to  operate  as  a  judicial  mortgage  upon  their  pro- 
perty, took  out  his  order  of  seizure  and  sale  against  a  tract  of  land 
which  had  belonged  to  one  of  the  debtors,  but  which  is  now  in  pos- 
session of  the  appellee.  The  third  possessor  made  opposition  and 
obtained  an  injunction  against  the  order  of  seizure  on  the  ground, 
that  the  mortgage  had  been  extinguished  and  paid  in  the  following 
manner,  to  wit:  that  Blanchard,  one  of  the  defendants,  paid  to  Ra- 
mouin, in  August,  1832,  the  sum  of  $1865  54,  including  the  amount 
of  the  judgment  against  him  and  Allain,  by  a  transfer  to  him  of  a 
debt  due  to  Blanchard  by  Pritchard  ;  and  that  Pritchard  has  long 
since  paid  the  amount.  This  fact  appearing  to  be  satisfactorily 
proved,  the  court  below  perpetuated  the  injunction  ;  and  the  plain- 
tiff in  the  summary  proceedings  has  appealed. 

It  appears  that  the  sum  which  Ramouin  received  under  this  dele- 
gation, was  not  sufficient  to  pay  the  whole  of  his  claims  against 
Blanchard,  including  the  judgment  which  had  been  recorded  as  a 
mortgage,  and  that  the  payment  was  made  without  any  express  im- 
putation. The  appellee  contended  successfully  in  the  court  below, 
that  the  payment  should  be  imputed  first  to  the  judgment  debt,  as 
the  most  onerous.    To  this  it  is  replied  and  urged  in  this  court,  that 
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the  debt  of  Narciase  BlanchaTd,  foT  which  judgment  had  been  ren- 
dered, was  a  security  debt,  and  that  the  imputation  should  be  made 
first  to  his  own  personal  debts,  as  those  which  he  had  the  greatest 
interest  to  pay. 

It  may  be  true  that  a  judgment  does  not  change  the  relatire  po- 
sition of  parties,  and  that  a  surety  remains  so  even  after  judgment 
recoTered  against  him,  so  far  as  it  concerns  his  co-obh'gors;  but  as 
it  relates  to  the  creditors,  we  cannot  recognize  any  distinction. 
Whatever  may  be  the  origin  or  consideration  6(  a  debt,  it  is  still  a 
debt,  and  whether  the  more  or  the  less  onerous  will  not  depend  on 
the  question,  whether  it  is  a  security  debt,  but  whether  the  debtor 
has  a  greater  interest  in  discharging  it.  This  debt  created  a 
mortgage  upon  all  the  real  estate  of  the  defendant,  and  bore  an  in- 
terest of  ten  per  cent.  No  other  debt  due  at  the  time  was  shown  to 
he  equally  burdensome.     The  court,  in  our  opinion,  did  not  err. 

Judgment  affirmed. 


William  Shea  v,  Joseph  Schlatre.  |  fil'^i 

^     MQi 

Where  a  laborer  hired  for  a  certain  time,  is  discharged  by  his  employer  before  the     _  . 

'  tiiae  for  which  be  was  engaged  has  expired,  without  nny  serious  ground  of  com- 
plftint,  be  will  be  entitled,  under  art. '2720  of  the  Cinl  Code,  to  tlic  whole  amount 
of  wage*  he  might  have  claimed  had  iho  full  term  of  his  service  arrived.  This 
right  accrues  as  soon  as  he  is  discharged  ;  and  the  fact  that  he  engaged  bis  services 
immediately  after  to  another  employer,  for  the  remainder  of  the  term,  cannot  affect 
bis  right  to  reeover  the  full  amount  from  his  first  employer.  But  art.  27S0  speaks 
only  of  the  wages  due  to  the  laborer,  and  should  not  be  exten(kd  to  any  thing  else, 
as  to  an  allowaoee  for  board,  lodging,  &c. 

Afpeal  from  the  District  Court  of  Iherville,  Nichollsy  J. 

Labauve,  for  the  appellant.  No  counsel  appeared  for  the  ap- 
pellee. 

MoftPHT,  J.  The  petitioner  represents  that  some  time  in  April, 
1839,  an  agreement  was  entered  into  between  him  and  his  servant 
Frances,  a  free  person  of  color,  under  his  care  and  protection,  and 
the  defendant,  Joseph  Schlatre.     That  hy  this  agreement,  his  ser- 
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yices  were  engaged  for  one  year  to  the  defendant  to  give  his  atten-^ 
tion,  care,  and  industry  in  and  concerning  a  warehouse  at  the 
Indian  village  on  bayou  Plaquexnine,  for  the  sum  and  price  of  six 
hundred  dollars ;  and  that  the  services  of  Frances  were  also  en- 
gaged to  the  defendant  for  one  year  to  manage  and  carry  on  a 
tavern  or  boarding  house,  at  the  same  place,  for  one  hundred  dol- 
larsv  That  the  petitioner  and  Frances  were  to  be  found  with 
boarding,  lodging,  and  washing,  by  the  defendant  during  the  year, 
as  well  as  with  the  necessary  servants.  That  the  petitioner  and 
Frances  entered  into  the  employment  of  Joseph  Schlatre,  under 
their  aforesaid  agreement,  about  the  15th  of  May  following,  and 
continued  in  his  employment,  performing  both  of  them  their  duties 
most  faithfully,  until  the  22d  of  July  of  the  same  year,  when  with- 
out any  good  and  legal  cause  the  said  Schlatre  peremptorily  dis- 
charged the  petitioner  and  Frances  from  his  service.  The  petitioner 
avers  that  his  board,  lodging,  and  washing  were  worth  one  hundred 
and  fifty  dollars  for  the  balance  of  the  year,  from  the  time  of  his 
discharge,  and  that  for  value  received  the  said  Frances  has  trans- 
ferred to  him  her  claim  against  defendant,  amounting  to  two  hundred 
and  fifty  dollars,  thus  entitling  the  petitioner  to  one  thousand  dol- 
lars, for  which  he  prays  judgment.  The  answer  admits  the  agree-' 
ment  relied  on  by  the  petitioner  and  Frances,  but  sets  forth  a  series 
of  grievances  and  ckuses  of  complaint  which,  it  is  alleged,  justified 
their  dismissal.  As  the  facts  therein  stated  have  not  been  supported 
on  the  trial  by  a  tittle  of  evidence,  it  is  deemed  unnecessary  to  men- 
tion them.  There  was  a  judgment  below  in  favor  of  the  plaintifiT 
for  two  hundred  and  forty-one  dollars,  with  which  being  dissatisfied, 
he  appealed. 

The  evidence  shows  that  sometime  after  the  plaintiff  had  removed 
from  the  defendant's  house,  he  was  engaged  at  the  same  place  and 
in  the  same  capacity  by  F.  N.  Bissel,  at  the  rate'  of  sixty  dollars 
per  month,  and  that  he  continued  for  more  than  one  year  in  hia 
employment.  The  district  judge  was  of  opinion,  that  by  reason  of 
this  circumstance  the  plaintiflT  was  not  entitled  to  the  full  wages  se* 
cured  by  article  2720  of  the  Civ.  Code  to  the  laborer  who,  being 
hired  by  the  year,  is  sent  away  by  his  employer  before  the  end  of 
his  term,  without  any  serious  ground  of  complaint.  It  appears  to 
us  that  the  judge  erred.     In  this  case,  the  defendant  informed  the 
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plaiotiflT  in  writing,  that  ^his  aerrices  were  no  longer  required,  and 
that  he  was  to  consider  himself  out  of  his  employment  from  the  22d 
of  July,  lSd9.'  This  put  an  end  to  the  contract  between  them,  and 
plaintiff's  claim,  under  the  above  mentioned  article  of  theXI^ode,  was 
for  the  salary  agreed  on  for  the  whole  year.  This  right  accrued  to 
him  as  soon  as  he  was  discharged.  15  La.,  360.  The  employment 
which  he  found  elsewhere,  could  not  aflTect  this  rested  right. 

As  to  the  claim  for  the  board,  lodging  and  washing,  which  were 
to  he  furnished  by  the  defendant  during  the  engagement,  we  do  not 
think  that  it  should  be  allowed.  The  article  2720  speaks  only  of 
the  wages  agreed  on,  and  should  not  be  extended  to  any  thing  else. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
annulled,  and  that  ours  be  for  the  plaintiff  for  the  sum  of  seven 
hundred  dollars,  with  costs  in  both  courts. 


Louis  De  La  Croiz  v.  John  Nolam. 

The  fyroprietor  of  the  estate  owini;  a  Krvitnde,  is  bound  to  fix  the  place  where  he 
wishes  it  to  be  exercised,  and  qotil  he  does  so  preseription  for  non-aser  will  not 
ran. 

A  designation  in  tlie  aet  of  sale,  hj  the  pnrehaser  ci  an  estate  subject  to  a  servitude  of 
•wwjf  of  the  place  for  the  exercise  of  the  right,  is  a  sufficient  deliveiy  of  the  way  to 
support  a  plea  of  preseription  for  non-user. 

The  prorision  of  art.  7S6  of  the  Civil  Code,  that  the  time  of  preseription  for  non- 
user  b^ns,  as  to  interrupted  servitudes,  from  tlie  day  when  they  ceased  to  be  used, 
cannot  be  construed  to  prevent  prescription  where  the  servitude  has  never  been 
lued.  If  siich  a  servitude  be  lost  by  non-user  during  a  certain  time,  it  will  a  fortiori 
be  preacribe<l  where  il  has  never  been  used  at  all,  for  the  extinguishment  by  non- 
I  user  is  founded  on  the  presumed  abandonment  of  the  right  by  the  person  entlUed  to 

I  the  servitude. 

Where  the  prescription  of  non-user  is  opposed  to  the  owner  of  the  estate  to  whom  the 
servitude  is  due,  it  is  incumbent  on  him  to  prove  that  be,  or  some  one  in  his  name, 
has  used  the  servitude,  as  appertaining  to  his  estate,  within  the  time  necessary  to  es- 
tablish such  preseription. 

The  plaintiff  is  appellant  from  a  judgment  of  the  District  Court 
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of  West  Baton  Rouge,  Deblieux,  J.  There  was  judgment  in 
favor  of  the  defendant,  on  a  plea  of  prescription. 

Labauve^  for  the  appellant. 

Preston,  for  the  defendant. 

MoRPHY,  J.  On  the  13th  of  October,  18^,  the  petitioner  pur- 
chased of  Francois  Therriot,  a  portion  of  the  rear  part  or  double 
concession  of  his  plantation,,  the  said  vendor  engaging  in  tbe  deed 
of  sale  to  deliver  to  him  a  road  of  twelve  feet  wide  for  ingress  and 
egress  to  and  from  the  tract  purchased  to  the  river,  and  warranting 
the  peaceable  and  perpetual  opening  of  said  road.  On  the  2Sid  of 
August,  1822,  the  defendant,  J.  Nolan,  bought  of  Therriot  a  por- 
tion of  his  front  tract  or  plantation,  and  in  the  sale  it  was  stipulated 
that  Nolan  should  give  the  use  of  a  road  of  twelve  feet  wide  on  his 
upper  line  for  the  use  and  benefit  of  the  plaintiff,  and  the  succes- 
sive owners  of  the  piece  of  land  lying  back  of  his  purchase.  The 
petition  alleges  that  notwithstanding  this  stipulation,  Nolan  enclosed 
and  stopped  up  said  road,  which  he  has  since  his  purchase  continu- 
ally tefused  to  open  upon  frequent  amicable  demands^  thus  caus- 
ing to  the  plaintiff  damages  to  the  amount  of  one  thousand  dollars. 
The  defendant  pleads  the  general  issue,  and  avers  that  if  any  such 
servitude  ever  existed  in  favor  of  petitioner,  the  same  has  been 
extinguished  by  non-usage  during  ten  years. 

The  present  suit  was  instituted  only  on  the  26th  of  October, 
1840,  twenty  years  after  the  sale  to  plaintiff,  and  about  eighteen 
years  after  the  sale  to  Nolan,  both  of  which  established  the  right  of 
way  sought  to  be  recovered  in  this  suit.  It  has  not  been  shown 
that  the  servitude  claimed  is  a  natural  and  necessary  one,  originating 
from  the  relative  situation  of  the  two  tracts,  which  would  exist 
independent  of  any  agreement,  and  against  which  no  prescription 
for  non-usage  can  run,  as  provided  by  article  791  of  the  Civil  Code. 
Pierre  Blanchard,  one  of  the  witnesses,  says  that  he  cultivates  the 
land  of  De  La  Croix,  and  experiences  no  inconvenience  whatever 
in  getting  to  the  river  from  the  rear  tract;  that  he  (the  witness),  and 
all  his  neighbors  use  a  road  contiguous  to  the  one  claimed,  which 
was  reserved  for  their  common  benefit  on  the  land  of  Judge  Chinn  ; 
that  since  1827  this  road  has  been  used  by  the  public,  and  that  since 
that  time  plaintiff  has  always  used  it,  although  not  included  in  the 
reservation  made  of  this  common  road.     It  does  not  appear   that 
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plaintifT  ever  exercised  the  right  of  way  stipulated  for  him  on  the 
defendant's  land,  or  that  there  has  ever  heen  any  opposition  or  re- 
fasal  on  the  part  of  defendant  to  let  him  use  it,  until  within  a  short 
time  previous  to  the  institution  of  this  sait,  when  he  called  upon  the 
defendant  for  the  delivery  of  this  road,  which  would  only  be  an 
enlargement  of  the  contiguous  one,  which  he  had  always  used  until 
then.  It  is  contended  on  the  part  of  the  plaintiff  and  appellant  that 
his  right  to  this  servitude  cannot  he  lost  by  non-usage,  under  article 
7S5  of  the  Code,  because  the  road  had  never  been  delivered  to  him; 
that  no  prescription  can  run  on  account  of  the  non-usage  of  a  thing 
which  has  never  been  used^  the  road  never  having  been  located  or 
(ized  on  «ny  particular  place  of  the  front  plantation.  This  position 
would  perhaps  be  correct,  were  it  true  that  no  place  had  been  desig- 
nated for  the  exercise  of  the  plaintiff's  ri^ht.  As  the  proprietor  of 
the  estate  owing  the  servitude  is  bound  to  fix  the  place  where  he 
wishes  it  to  be  exercised,  so  long  as  he  does  not  do  so,  prescription 
does  not  begin  to  run  for  non-usage.  Civ.  Code,  ait.  775,  But  in 
the  caseliefore  us,  the  defendant,  when  he  purchased  of  Therriot, 
did  designate  as  the  place  for  the  exercise  of  the  plaintiff's  right  of 
way,  the  upper  line  of  his  plantation.  Of  this,  the  plaintiff  cannot 
pretend  ignorance,  or  want  of  notice,  as  his  demand  is  predicated 
on  this  very  clause  in  the  sale  to  the  defendant,  and  as  he  himself 
alleges  that  since  defendant's  purchase  he  has  repeatedly  called 
upon  him  to  deliver  the  road,  though  there  is  n«  evidence  of 
such  repeated  demands.  Such  a  designation  in  the  public  act  of 
sale  we  consider  as  a  sufficient  delivery  of  the  road,  so  far  at  least 
as  to  support  the  plea  of  prescription,  to  prevent  which  suit  should 
have  been  brought  by  the  plaintiff,  had  any  opposition  been  made 
to  his  right  or  attempt  to  use  his  servitude.  Civ.  Code,  art.  2455. 
But  it  is  insisted  that  article  786  provides  that  the  time  of  prescrip- 
tion for  non-usage  begins,  as  to  interrupted  servitudes,  from  the  day 
they  ceased  to  be  used,  and  that  in  the  present  case  the  road  never 
having  been  used,  no  prescription  has  yet-begun  to  run.  We  can- 
not assent  to  this  reasoning.  It  appears  to  us  that  if  under  the  law 
SQch  a  servitude  is  lost,  by  the  neglect  to  use  it  during  tea  years 
after  it  has  once  been  enjoyed,  it  should  a  fortiori  be  prescribed 
where  it  has  never  been  used  at  all,  for  this  extinguishment  by  npn- 
asage  is  founded  on  the  presumed  abandonment  of  his  right  by  the 
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person  entiiled  to  the  servitude.  8  Toullier,  Nos.  689,691.  With- 
out making  the  distinction  contended  for,  article  800  of  the  CiWl 
Code  provides,  that  when  the  prescription  of  non-usage  is  opposed 
to  the  owner  of  the  estate  to  whom  the  servitude  is  due,  it  is  iDCum- 
bent  on  him  to  prove  that  he,  or  some  person  ii  1  is  name,  has 
made  use  of  the  servitude  as  appertaining  to  his  estate,  during  the 
time  necessary  to  prevent  the  establishment  of  such  prescription. 

Judgment  qfirmtd. 


Victor   Duperron  v.  Jacob  C.  Van  Wicklb,   Sheriff, 
I  61  ^M8  ^^^  Others. 
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^^  ^^  Art  574  of  the  Code  of  Practice,  which  proTides  that  the  jadge,  on  graoting  an  ap- 
peal, shaU  state  at  the  foot  of  the  petitioD,  the  amouDt  of  the  auretj  to  be  given 
hj  the  appellant,  relates  only  to  devolutiye  appeals.  In  anupensive  appeals  the 
amount  is  fixed  bj  the  Code,  at  a  sum  exceeding  by  one  halt'  the  amount  of  tbe 
judgment. 
Judgment  for  three  hundred  and  fifty  dollars ;  the  judge  on  granting  an  appeal  fixed 
the  amount  of  the  bond  at  fi^e  hundred  and  fifty  dollars ;  appeal  bond  executed  for 
one  hundred  and  fifty  dollars  only.  Appeal  dismissed,  on  the  ground  that  tbe 
bond  vas  insufficient  for  a  suspensiTe  appeal,  being  for  less  than  half  the  judf^ 
ment,  or  for  a  devolutire  appeal,  being  for  a  sum  less  than  was  fixed  by  the 
judge. 

The  defendants  are  appellants  from  a  judgment  of  the  District 
Court  of  Pointe  Couple,  NichoUs,  J. 

Stevens n  for  the  appellees,  moved  to  dismiss  the  appeal ;  on  the 
ground,  among  others,  that  the  bond  of  the  appellant  was  not  exe* 
cuted  conformably  to  the  order  of  appeal,  it  being  for  one  hundred 
and  fifty  dollars  only,  while  the  order  required  one  for  five  hundred 
and  fifty.     6  Mart.,  N.  S.,  237.    2  La.,  88. 

/(tmtn,  for  the  appellant.  The  eflTect  of  the  error  in  the  amount 
of  the  appeal  bond,  is  to  render  the  appeal  devolutive,  instead  of 
suspensive. 

Mabtin,  J.  The  dismissal  of  this  appeal  is  asked  for  on  the 
ground,  tliat  a  bond  was  given  for  a  sum  less  than  was  required  by 
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tile  order  of  the  judge.  The  judgment  is  for  three  hundred  and 
fifty  dollars.  A  suspensive  appeal  was  prayed  for ;  the  judge  in 
granting  it,  required  a  hond  to  be  given  for  the  sum  of  five  hundred 
and  fifty  dollars  ;  and  the  bond  given  is  for  one  hundred  and  fifty 
only.  The  Code  of  Practice,  art.  574,  provides,  '  that  the  judge  in 
granting  the  appeal,  shall  state,  at  the  foot  of  the  petition  of  appeal, 
the  amount  of  the  surety  to  be  given  by  the  appellant.'  This  ar- 
ticle of  the  Code  relates  to  devolutive  appeals ;  for  in  suspensive 
ones  the  sum  is  fixed  by  the  Code  at  an  amount  exceeding  by  one 
half  that  of  the  judgment.  In  the  present  case,  the  bond  being  for 
one  hundred  and  fifty  dollars  only,  is  insufficient  for  a  suspensive 
appeal,  as  it  is  less  than  one  half  of  the  judgment.  It  is  also  in- 
sufficient to  support  a  devolutive  appeal,  as  it  is  for  a  sum  less  than 
that  fixed  by  the  judge. 

Appeal  dismissed. 


Abraham  F.  Riohtor  and  others  v,  Augustus  S.  Phelfs. 

A  eontnet  to  aell  a  right  to  locate  a  certain  number  of  acres  *  on  anj  unappropriated 
lands'  of  the  United  States  in  a  particular  state,  is  not  complied  with  by  the  oft'er 
of  a  right  to  locate  such  number  of  acres  *  on  any  public  lands  In  that  state  subject 
to  entrj.'  The  contract  contemplated  the  right  of  locating  upon  any  part  of  the 
public  domain  within  the  state,  while  the  offer  restricted  it  to  such  portion  as  had 
been  once  offered  at  public  sale. 

Appeal  from  the  District  Court  of  Ascension,  NichoUs^  J. 
Abraham  F.  Rightor,  and  Elizabeth  Ann,  his  wife,  daughter  of 
William  Conway,  deceased,  and  the  other  heirs  of  the  said  Conway, 
are  appellants  from  a  judgment  of  the  court  below.    , 

Isley  and  Beatiy,  for  the  appellants. 

Miles  Taylor^  for  the  defendant. 

BuLLARD,  J.  The  plaintiffs  represent,  that  being  entitled  as  heirs 
of  William  Conway  to  certain  tracts  of  land  called  the  White  Cliff 
claims,  amounting  in  all  to  4660  arpens^  which  they  held  in  com- 
mon, and  which  lands  were  then  possessed  by  other  persons  claimr 
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ingf  title  under  the  United  States,  and  that  being  determined  to  apply 
to  Congress  for  permission  to  locate  an  equal  quantity  of  lands  on 
any  of  the  unappropriated  lands  of  the  United  States  in  the  state  of 
Louisiana,  they  did  by  a  notarial  act  bargain  and  agree  to  sell  to 
the  defendant,  Phelps,  all  their  lijht  and  title  to  the  said  tracts  of 
land,  or  to  such  similar  quantity  of  land  as  might  be  afterwards,  by 
net  of  Congress,  substituted  therefor  out  of  any  unappropria  ed 
public  lands,  which  promise  of  sale  was  for  and  in  consiJeration  of 
four  dollars  per  arpent^  of  which  four  thousand  was  payable  in  ten 
days,  which  was  paid,  and  -the  balance  on  the  passage  of  such  act 
of  Congress,  it  being  understood  that  the  purchaser  should  be  boand 
to  pay  only  at  the  rate  of  four  dollars  per  arpent  for  such  quantity 
as  might  be  delivered  to  him  with  a  perfect  title  ;  it  being  the  object 
of  said  Phelps  to  acquire  from  the  plaintiffs  the  right  to  locate  a 
similar  quantity  of  land  on  some  of  the  public  lands,  by  virtue  of 
an  act  of  Congress,  the  passage  of  which  was  anticipated,  and  to 
obtain  which  the  said  defendant  was  to  take  all  the  necessary  steps 
at  his  own  cost. 

They  further  allege  that  on  the  2d  of  July,  1836,  Congress  did 
pass  an  act  by  which  they  or  their  representatives  were  authorized 
to  locate,  within  twelve  months  from  the  date  of  the  act,  on  any  of 
the  unappropriated  lands  of  the  United  States  in  Louisiana,  one 
thousand  and  seventy  acres  in  a  body,  and  on  any  lands  in  the  said 
state,  subject  to  entry,  the  further  quantity  of  2789  acres,  and  that 
the  proper  officers  were  authorized  to  issue  a  patent  or  patents  ac- 
cordingly, provided  that  the  petitioners  or  their  representatives 
within  one  year,  and  previous  to  making  the  locations,  should  exe- 
cute a  release  in  favor  of  the  United  States  of  the  land  originally 
granted,  and  confirmed  by  certificates,  Nos.  48,  49,  60. 

"Whereupon  they  notified  the  defendant  to  come  forward  and  make 
his  election,  either  to  accept  or  reject  the  said  act  of  promise  of  sale; 
and  they  allege  that  the  defendant  did  by  notarial  act,  on  the  7th  of 
May  declare,  as  their  legal  representative,  in  virtue  of  the  act  of 
promise  of  sale,  that  he  formally  renounced,  abandoned,  and  released 
in  favor  of  the  government  the  quantity  of  1070  acres,  and  de- 
clared it  to  be  bis  intention  to  renounce,  release,  and  abandon  the 
balance  of  said  claims,  as  soon  as  he  should  have  made  the  locatioB 
with  the  approval  of  the  proper  officers  of  the  government,  in  con- 
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fonnity  to  the  act  of  Congress.  The  plaiDtiflTs  allege  that  in  conse- 
quence of  the  premises,  the  defendant  Phelps  bound  himself  to  pay 
the  price  of  the  whole  tract  *or  tracts  as  purchaser,  and  that  he  be- 
came unconditionally  bound  to  them.  They  further  aver  that  they 
offered  in  a  formal  manner  to  execute  the  conveyance  contemplated 
by  their  agreement,  and  gave  the  defendant  notice  of  the  time  and 
place  vrhere  such  conveyance  would  be  made,  but  that  be  failed  to 
attend.  They  therefore  pray  judgment  for  the  balance  of  the  sti- 
pulated price  for  the  tracts  of  land  agreed  to  be  sold  and  conveyed. 

The  defendant,  in  his  answer,  admits  the  conditional  agreement 
set  forth  in  the  petition,  and  avers  that  he  has  always  been  ready 
and  willing  to  accept  any  act  of  Congress  passed  or  to  be  passed, 
granting  said  land  or  otherwise,  provided  said  act  be  in  conformity 
with  the  promise  of  sale,  and  the  understanding  of  the  parties  at 
the  time  of  the  contract.  He  further  alleges  that  the  plaintiffs  never 
could  make  him  a  valid  title  to  the  lands,  since  one  of  the  parties* 
the  wife  of  Maurin,  holds  her  portion  as  dotal  properly,  which  she 
cannot  alienate. 

Upoa  these  pleadings  the  parties  submitted  their  cause  to  a  jury, 
whose  verdict  was  for  the  plaintiffs  for  a  part  only  of  their  demand, 
that  is  to  say,  for  the  price  of  such  part  of  the  lands  as  the  act  of 
Congress  authorized  to  be  located  on  any  unappropriated  lands  in 
Louisiana,  after  deducting  the  amount  already  paid  ;  and  the  plain- 
tiffs, being  dissatisfied  with  the  judgment  rendered  on  the  verdict, 
prosecute  the  present  appeal. 

The  appellee,  in  support  of  the  judgment  below,  contends  in  this 
court,  that  it  was  proposed  and  intended  by  the  parties,  that  an  ap- 
plication should  be  made  to  Congress  for  permission  to  locate  the 
quantity  of  land  embraced  in  the  White  Cliff  claims,  on  any  public 
lands  in  Louisiana;  and  that  the  plaintiffs  proposed  to  sell  him  their 
right  and  title  to  such  claims,  or  to  such  other  tracts  as  might  be 
substituted  for  them,  if  the  application  should  be  successful ;  that 
the  real  object  and  intention  was  in  entering  into  the  contract,  to 
acquire  the  permission  of  Congress  to  locate  a  similar  quantity  on 
any  unappropriated  lands.  That  the  price  was  four  dollars  per  ar- 
pent  for  so  much  as  should  be  thus  located.  That  the  act  of  Con- 
gress, the  passage  of  which  he  had  procured  by  his  exertions,  per- 
mitted such  location  for  only  about  one-third  of  the  claim,  and  that  to 
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that  extent  he  was  entitled  to  the  advantage  resulting  from  the  act. 

We  readily  admit  the  obvious  distinction  between  locating  on 
any  unappropriated  lands^  and  locating  on  public  lands  subject  to 
entry.  The  distinction  is  made  in  the  act  of  Congress  in  the  re- 
cord ;  and  we  therefore  conclude  that  the  parties,  in  their  original 
contract,  contemf  lated  the  passage  of  an  act  of  Congress  which 
should  accord  to  the  defendant  the  privilege  of  locating,  not  upon 
lands  which  had  been  offered  for^ale,  but  upon  any  part  of  the 
public  domain  within  the  limits  of  Louisiana.  The  act  of  Congress 
did  not  grant  such  a  right  for  the  whole  quantity,  but  only  for  a 
eertain  portion ;  and  with  respect  to  the  largest  part  of  the  right,  it 
was  restricted  to  such  lands  as  were  subject  to  entry,  that  is  to  say, 
such  as  had  been  once  offered  at  public  sale.  It  follows  that,  at 
least  for  a  part,  the  defendant  was  not  bound  to  accept  the  convey- 
ance, and  pay  the  price,  the  application  to  Congress,  accoidtog  to 
the  intent  of  the  parties,  having  failed. 

It  remains  to  enquire,  whether  the  defendant  has  accepted  the 
conditions  of  the  act  of  Congress,  notwithstanding  this  discrepancy, 
and  thereby  signified  his  intention  to  make  the  abandonment  re- 
quired by  that  act,  and  consequently  to  hold  himself  liable  to  pay 
the  price.  This  depends  upon  the  act  of  the  7th  of  May,  which  the 
plaintiffs  allege  was  a  formal  acceptance,  on  the  part  of  the  defen- 
dant, of  the  act  of  Congress,  and  consequently  a  waiver  of  the 
Condition  that  he  should  have  the  faculty  to  locate  the  whole  quan- 
tity as  contemplated  by  the  contract.  Let  us  therefore  look  into 
the  act  of  the  7ih  of  May,  with  a  view  to  ascertain  to  what  extent 
the  defendant  has  waived  any  advantage  he  might  have  claimed 
under  his  original  contract,  and  whether  he  has  become  liable  for 
the  price  of  the  whole  tract. 

That  act  recites  the  substance  of  the  original  contract  by  which 
the  delendant  had  agreed  to  purchase  the  three  tracts  of  land,  upon 
condition  that  permission  should  be  obtained  from  Congress  to 
locate  the  same  upon  any  unappropriated  public  lands  in  the  stale 
of  Louisiana,  and  that  an  act  of  Congress  had  been  passed  au- 
thorizing the  heirs  of  Conway  to  locate,  within  twelve  months  from 
the  passage  of  the  act,  on  any  unappropriated  lands  in  the  state  oi 
Louisiana,  1070  acres,  and  further  to  locate  on  any  of  the  puhhc 
lands   subject  to  entry,  the  quantity  of   2789  acres,  under  the 
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same  limitations,  provided  the  said  heirs,  or  their  legal  representa* 
tires,  should  execute  withio  a  year  from  the  date  of  said  act  of 
Congress,  and  before  locating  as  aforesaid,  a  release  in  favor  of  the 
United  States,  for  the  lands  originally  included  in  the  grants  num- 
bered 4d,  49,  and  50.  The  defendant  then  declares,  in  his  capacity 
of  legal  representative  of  the  heirs  of  Conway,  in  virtue  of  the  act 
of  sale,  and  in  accordance  with  the  act  of  Congress,  that  he  formally 
renounces,  releases,  and  abandons  in  favor  of  the  United  States  the 
quantity  of  1070  acres,  it  being  the  quantity  he  has  already  applied 
to  the  Surveyor  General  to  locate,  and  a  part  of  said  original 
grants,  which  had  been  sold  by  the  United  States.  He  then  con- 
tinues to  declare,  in  his  aforesaid  capacity,  *his  intention  to  re- 
nounce, release,  and  abandon,  in  favor  of  the  United  States,  the 
balance  of  said  claims,  to  wit,  2789  acres,  it  being  the  part  of  said 
original  grants,  which  has  been  confirmed  by  Commissioners  of  the 
United  States  as  donations  to  settlei^s  thereon,  as  soon  as  he  shall 
have  made  the  location  thereof,  with  the  approval  of  the  proper 
officers  of  government ;  and  he  further  declares,  that  it  shall  be  dis- 
tinctly understood  that  this  act  shall  be  considered  as  a  formal  and 
sufficient  release,  in  favor  of  the  United  States,  of  the  land  origi- 
nally included  in  the  three  grants,  dbc,  and  as  soon  as,  and  at  the 
same  time,  that  the  proper  officers  shall  recognise  and  approve  the 
location  he  shall  have  made  in  conformity  with  the  said  act  of 
Congress.' 

This  act  appears  to  us  a  formal  acceptance  of  the  terms  of  the 
act  of  Congress.  With  respect  to  such  portion  of  the  land  as  had 
already  been  located  by  the  defendant,  it  contains  an  unreserved 
surrender  of  the  land  originally  granted,  the  defendant  assuming  to 
act  as  the  representative  of  the  heirs  of  Conway,  in  virtue  of  his 
contract  with  them;  and  as  it  regards  the  balance  of  the  claim  to  be 
located  on  public  land  subject  to  entry,  he  announces  his  intention 
to  comply  with  the  act  of  Congress,  and  to  release  and  abandon  all 
title  under  the  original  grants,  simultaneously  with  the  approval  of 
the  locations  which  he  is  to  make  in  conformity  with  said  act  of 
Congress.  As  to  the  first  quantity  of  1070  acres,  it  appears  that 
the  defendant  was  satisfied,  and  his  release  to  the  United  States  of  so 
much  of  the  land  as  was  embraced  in  the  original  grants,  was  uncon- 
ditional and  unreserved.  The  plaintiffs  could  no  longer  pretend  to 
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any  title  to  that  portion  ;  the  contract  thas  far  had  become  absolute. 
Could  that  contract  be  divided  ?  Was  it  the  intention  of  the  parties^ 
to  sell  or  to  purchase  less  than  the  whole  quantity  of  land  em- 
braced in  the  three  grants  ?  The  terras  of  the  contract  are  :  '  three 
tracts  of  land  above  described,  containing  in  all  4560  arpens,  or 
such  other  similar  quantity ^  as  may  be  hereafter,  by  permission  of 
Congress,  substituted  therefor,  on  any  of  the  unappropriated  public 
lands,'  &c.  The  price  is  declared  to  be  $18,240,  that  is  to  say  '  at 
the  rate  oi  four  dollars  for  each  and  every  superficial  arpentJ* 
Nothing  shows  that  the  plaintiffs  intended  in  any  contingency  to  sell 
less  than  the  whole  quantity  of  land  embraced  in  the  grants ;  and 
the  defendant  having  signified  his  intention  to  comply  with  the 
conditions  of  the  act  of  Congress,  and  to  take  a  part  of  the  land 
from  that  portion  of  the  domain  subject  to  entry,  instead  of  insist- 
ing upon  the  privilege  of  locating  the  whole  upon  any  unappro- 
priated public  lands  within  the  state  of  Louisiana,  is  no  longer  in 
our  opinion  at  liberty  to  retract  without  the  consent  of  the  plaintiffs. 
The  contract  of  sale  has  become  absolute,  and  the  defendant  owes 
the  balance  of  the  price  stipulated  in  the  contract. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed,  and  that  the  verdict  be  set  aside;  and  proceeding  to  render 
such  judgment  as  should,  in  our  opinion,  have  been  given  below, 
it  is  further  decreed  that  the  plaintiffs  recover  of  the  defendant  four- 
teen thousand  two  hundred  and  forty  dollars,  with  interest  at  fiv» 
per  cent  from  judicial  demand,,  to  wit :  the  22d  day  of  September* 
1837,  and  the  costs  in  both  courts. 


Samb  Case— »0n  an  application  fob  a  be-heabino. 

A  rehearing  will  not  be  allowed  on  a  point  not  made  in  the  argoment  of  the  eate, 
nor  notieed  in  the  points  filed. 

Janin^  for  the  defendant  prayed  for  a  re-hearing. 

BuLLABD,  J.    The  petition  in  this  case  for  a  re-hearing,  brings 
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to  our  notice  questions  relating  to  the  power  of  some  of  the  plain- 
tlfis  to  sell,  which  were  not  suggested  in  the  points  filed  before  tbe 
cause  was  set  down  for  argument.  We  nerer  allow  re-hearings  on 
points  not  made  in  the  argument,  and  we  are  not  dissatisfied  with 
the  construction  we  first  gare  to  the  contracts  between  the  parties. 

Be-hemring  refused. 


Edmond  Bouro,  and  others,  Heirs,  dbc.  v.  Louis  Monoinot 

and  others. 

Where  the  sheriff  neglects  to  publish  the  advertisements  required  by  lav  on  the  sale 
of  property  under  execution,  the  title  of  the  debtor  will  not  be  divested. 

The  prescription  of  five  years,  established  by  the  act  passed  the  lUth  of  March,  1834, 
and  promulgated  the  28th  of  April  following,  in  jfavor  of  purchasers  at  public 
lalety  runs  from  the  day  of  sale ;  but  where  the  sale  was  made  before  the  passage 
of  the  act,  prescription  must  be  reckoned  from  the  day  of  its  promulgation. 

Appeal  from  the  District  Court  of  Assumption,  Deblieux^  J. 
The  plaintiffs  sue  as  heirs  of  Maxil  and  Caroline  Bourg. 
■  Miles   Taylor^  for  the  plaintiffs.     No  counsel  appeared  for  the 
defendants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment,  by 
which  the  plaintiffs  have  recovered  a  tract  of  land  sold  as  their 
property,  on  proceedings  before  the  parish  judge,  at  the  suit  of  two 
individuals,  to  whom  had  been  adjudicated  certain  work  required 
to  be  done  on  the  levies,  roads,  bridges,  and  ditches  of  said  land, 
and  for  taxes  due  thereon.  The  defendants  claimed  a  title  under 
the  sheriff^s  deed,  and  pleaded  the  prescription  of  ten  and  ^Ye 
years.  The  district  judge  was  of  opinion  that  *the  character  of 
those  proceedings  is  such,  that  it  would  be  futile  to  enter  seriously 
into  the  discussion  of  their  validity.'  Be  that  as  it  may,  the  sheriff* 
in  the  sale  under  which  the  defendants  claim,  appears  to  have  so 
utterly  neglected  to  make  the  advertisements  required  by  law,  that 
the  plaintiffs  were  not  divested  of  their  title.  The  prescription  of 
ten  years  cannot  avail  the  defendants,  as  the  sale  was  effected  on 
the  ^22d  July,  1829,  and  this  suit  was  instituted  on  the  Ist  April, 
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1839,  80  that  upwards  of  three  months  were  lacking  to  complete 
the  ten  years.  It  appears  from  a  certificate  of  the  Secretary  of 
State,  that  the  act  of  1834  which  established  the  prescription  of 
five  years,  in  favor  of  purchasers  at  sales  under  execution,  was 
promulgated  on  the  28th  day  of  April,  1834.  The  prescription 
according  to  this  act,  runs  from  the  day  of  the  sale,  but  as  in  the 
present  case,  the  sale  took  place  before  the  passage  of  the  act,  the 
prescription  is  to  be  reckoned  from  the  day  of  its  promulgation ;  so 
that  on  the  day  the  suit  was  instituted  there  were  twenty  seven 
days  lacking  to  complete  the  prescription  of  five  years. 

Judgment  affirmed. 


William  Nolan  v.  John  W.  Danks,  and  another. 

Dninkennesa  in  a  laborer,  hired  for  a  certain  term,  is  a  sufficient  caose  of  dismitnl, 
without  any  stipulation  to  that  effect  in  the  contract. 

A  laborer,  discharged  bj  his  employer,  for  good  cause,  before  the  expiration  of  his 
term  of  service,  %%  entitled  to  recover  his  wages  up  to  the  time  of  his  dischargjp. 
Art  2719  of  the  Civil  Code,  which  provides  that  the  laborer  may  leave  his  em- 
ployer, or  the  employer  may  discharge  his  laborer,  for  good  cause,  before  the 
expiration  of  the  term  of  service,  pronounces  no  forfeiture  against  the  party 
giving  the  other  just  cause  of  complaint 

Appbal  from  a  judgment  of  the  District  Court  of  Lafourche 
Interior,  NickolU^  J.  The  facts  of  this  case  are  detailed  in  the 
opinion  of  the  court.  The  agreement  between  the  parties  provided 
that  the  plaintiffs  should  '  give  the  said  Nolan  eight  hundred  and 
fifty  dollars'  for  one  year's  services,  and  furnish  him  with  certain 
aupplies  in  the  course  of  the  year,  'on  the  conditions  that  he  said 
Nolan  should  attend  strictly  to  their  business,'  &c.,  'and  do  all  other 
things  that  it  is  the  duty  of  an  overseer  to  do,  and  not  taste  any 
kind  of  spirits,  or  wine  until'  the  expiration  of  the  term  of  his 
engagement. 

leley,  for  the  plaintiff. 

Beatty^  for  the  appellants. 
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MoRFHT,  J*  The  petitioner  claims  eight  hundred  and  fifty  dol- 
lars for  his  services  as  overseer  on  the  plantation  of  the  defendants, 
from  the  1st  of  Jannary,  1830,  to  the  1st  of  January,  1640,  under 
a  written  agreement  with  them,  bearing  date  the  10th  of  A  pril, 
1839.  This  instrument,  after  setting  forth  divers  obligations 
entered  into  on  both  sides,  concludes  with  the  stipulation  that 
Nolan  engages  to  do  all  other  things  that  it  is  the  duty  of  an  over- 
seer to  do,  and  not  to  taste  any  kind  of  spirituous  liquors  or  wine, 
until  the  Ist  day  of  January,  1840.  The  defence  is,  that  previous 
to  the  written  contract  between  the  parties,  the  defendants  had 
employed  the  plaintiff  as  an  overseer,  but  that  finding  him  disposed 
to  become  intoxicated,  they  discharged  him ;  but  that  afterwards,  at 
his  own  urgent  request,  they  again  employed  him,  giving  him  an 
increase  of  one  hundred  dollars  on  his  wages,  upon  the  express  con- 
dition that  he  should  abstain  from  drinking  any  spirituous  liquors 
for  the  balance  of  the  year.  That  in  consideration  of  this  increase 
of  wages,  the  plaintiff  assented  to  this  condition,  but  that  he  after- 
wards became  repeatedly  so  intoxicated  as  to  be  entirely  unable  to 
fulfil  his  duties,  and  that  the  defendants  were  obliged  to  discharge 
him  at  a  season  of  the  year  when  it  is  difficult  to  procure  an  over- 
seer; and  that  by  his  misconduct  he  has  caused  damage  to  them 
.  to  the  amount  of  $700.  The  answer  sets  forth  divers  suras  paid 
by  the  defendants  for  the  account  of  Nolan,  and  concludes  with  a 
leconventional  demand  against  the  plaintiff  for  the  sums  thus  due 
to  the  defendants.  There  was  a  judgment  below  in  favor  of  the 
plaintiff  for  $410  41,  from  which  the  defendants  appealed. 

The  evidence  shows  that  Nolan  remained  on  the  plantation,  dis- 
charging the  duties  of  an  overseer,  from  the  1st  of  January,  1839, 
to  the  11th  of  October,  when  he  was  discharged;  and  that  previous 
to  this  latter  date  he  was  seen  on  several  occasions  in  a  state  of  in- 
toxication. Drunkenness  we  should  consider  a  legitimate  cause  of 
dismissal,  even  without  any  stipulation  to  that  effect  in  the  contract 
between  the  parties ;  but  the  question  is  whether  by  thus  giving  to 
his  employer  such  a  cause  of  complaint  as  justified  his  discharge, 
the  plaintiff  has  forfeited  his  wages  for  the  length  of  time  the  de- 
fendants thought  proper  to  keep  him  at  work  on  their  plantation. 
Articles  2720  and  2721  of  the  Civil  Code  provide  that  should  a  labo- 
rer, having  without  any  just  cause  of  complaint,  leave  his  employer 
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before  the  expiration  of  his  engagement,  he  shall  forfeit  his  wages ; 
and  that,  on  the  other  hand,  should  the  employer  send  him  away 
without  any  just  cause,  before  the  end  of  the  year,  he  shall  pay  the 
full  amount  of  his  wages,  as  if  he  had  served  the  whole  time. 
The  previous  article,  2719,  which  provides  that  for  just  and  good 
causes  the  laborer  may  leave  his  employer,  and  the  employer  may 
send  away  the  laborer,  before  the  expiration  of  the  time  agreed 
upon,  pronounces  no  forfeiture  against  the  party  who  gives  to  the 
other  a  just  cause  of  complaint;  nor  does  it  follow  necessarily  by 
implication  from  the  two  succeeding  articles  quoted  above.  We  do 
not  feel  ourselves  authorized  to  pronounce  a  forfeiture,  which  is  to 
be  found  neither  in  the  law,  nor  in  the  agreement  of  the  parties ; 
and  cases  may  well  be  imagined,  in  which  great  hardship  and  in- 
justice would  result  from  the  doctrine  contended  for  by  the  defen- 
dants. After  an  exemplary  course  of  conduct,  and  valuable  services 
rendered  to  his  employer  during  the  greatest  part  of  his  engage- 
ment, a  laborer  may  commit  a  fault  justifying  his  dismissal,  but  it 
appears  little  consonant  to  equity  that  such  a  fault  should  have  a 
retrospective  effect,  and  deprive  him  of  the  wages  he  had  up  to  that 
time  faithfully  earned,  and  that  the  employer  should  enrich  himself 
at  the  expense  and  by  the  sweat  of  his  brow.  The  agricultural  in- 
terests of  the  country  have  induced  the  law-giver  to  pronounce 
expressly  a  forfeiture,  in  the  cases  provided  for  by  articles  2720 
and  2721,  where  there  is  a  positive  and  voluntary  abandonment  of 
the  contract  by  the  laborer  or  the  employer  :  but  we  cannot  extend 
it  to  other  cases,  however  analogous  they  may  appear.  The  fault 
committed  by  the  plaintiff,  although  doubtless  very  blameable, 
might  well  have  been  anticipated,  for  promises  such  as  that  obtained 
from  him,  are  proverbially  known  to  be  seldom,  if  ever  kept,  and 
had  they  intended  that  a  forfeitjire  of  his  wages  should  be  incurred 
by  the  breaking  of  his  promise,  they  should  have  made  an  express 
stipulation  to  that  efiect.  It  does  not  appear  at  what  times,  or  how 
long  before  his  dismissal,  plaintiff  got  drunk.  If  he  was  retained 
any  length  of  time  after  his  last  act  of  misbehaviour,  he  might,  in 
like  manner,  have  been  suffered  to  work  until  a  few  days  before 
the  expiration  of  the  year,  and  then  might  have  been  dismissed  for 
his  past  transgressions,  without  receiving  any  pay.  Upon  the  whole, 
we  think  that  the  judge  decided  correctly  in  allowing  to  plaintiff 
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his  wages  for  the  time  he  was  at  work  on  the  plantation  of  the  de- 
fendants, who  appear  to  have  been  otherwise  satisfied  with  his 

services. 

Judgment  affirmed. 


Theodork  Second  v.  Emanuel  Landry. 

A  renuociation  of  prescriiitioii  may  be  proved  on  the  trial,  though  not  alleged  in  the 
petition.  Such  an  allegation  is  unnecessary,  for  the  plaintiff  cannot  know  that 
preaoription  will  be  pleaded  in  the  answer. 

WaiTcr  of  prescription  may  be  proved  by  oue  witness,  where  the  amount  of  the 
obligation  is  under  five  hundred  dollars. 

The  english  text  of  article  342.3  of  the  Civil  Code,  is  an  incorrect  translation  of  tlie 
original  french.  The  french  text  is  copied  verbatim  from  article  2S20  of  the  Code 
Napoleon ;  and  means  only  that  no  reouneiation  can  be  made,  at  tlie  time  of  entei^ 
ing  into  a  contract,  of  the  right  of  pleading  a  prescription  which  may  be  thercaAer 
acquired.  It  does  not  prohibit  the  renunciation  of  the  benefit  of  time  already 
elapsed,  to  prevent  prescription  from  being  accomplished,  which  is  but  an  intcr- 
raption  of  prescription  such  as  would  result  from  an  acknowledgment  of  the  debt. 
But  no  stipulation  ean  be  made  to  prevent  its  running  anew,  the  moment  after  such 
interruption. 

Appeal  from  the  District  Court  of  West  Baton  Rouge, 
Nichollsy  J. 

MoRPHY,  J.  The  defendant  is  sued  on  an  open  account  for  goods 
sold  and  delivered,  and  on  sundry  notes  of  hand.  The  answer 
pleads  the  general  issue,  admits  the  signatures  to  the  notes  sued  on, 
and  opposes  the  plea  of  prescription  as  to  a  note  of  $417  69,  hear- 
ing date  the  25th  of  February,  1834,  payable  one  year  after  date. 
There  was  a  judgment  below  ia  favor  of  plaintiff  only  for  $397  78, 
from  which  he  prosecutes  this  appeal. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  opinion  of  the 
judge,  admitting  testimony  to  prove  an  endorsement  on  the  note,  in 
pencil  mark,  in  the  handwriting  and  over  the  signature  of  the  de- 
fendant, purporting  to  be  a  renunciation  of  prescription,  bearing 
date  the.  19th  of  February,  1840,  and  several  conversations  between 
the  witness  and  the  defendant,  in  which  the  latter  disclaimed  any  in- 
tention of  availing  himself  of  the  plea  of  prescription.     The  testi- 
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mony  had  been  objected  to  on  the  ground  that  such  renunciation 
formed  no  part  of  the  pleadings,  and  could  not  therefore  be  proved  ; 
that  parol  evid  nee  was  inadmissible;  and  that  even,  if  admitted, 
such  evidence  could  have  no  effect,  as  a  renunciation  cannot  be 
made  when  prescription  is  not  yet  acquired.  The  judge,  in  our 
opinion,  decided  correctly.  It  was  not  necessary  for  the  plaintiff  to 
allege  the  defendant's  renunciation  of  a  prescription,  because  the 
plea  might  or  might  not  have  been  made  in  the  answer,  and  the 
plaintiff  had  every  reason  to  believe,  that  it  would  not  be  relied  on. 
The  proof  of  this  renunciation  was  rendered  necessary  by  the  de- 
fence set  up,  and  could  be  made  by  one  witness,  the  amount  of  the 
obligation  not  exceedin^r  five  hundred  dollars.  The  judge,  however, 
after  admitting  the  evidence,  sustained  the  plea  of  prescription, 
being  of  opinion  that  as  there  were  a  few  days  wanting  to  complete 
prescription,  it  could  not  be  lawfully  renounced  by  defendant.  In 
this,  we  think,  he  erred.  He  appears  to  us  to  have  misunderstood 
article  34253  of  the  Civil  Code,  which  provides  that  *  one  cannot  re- 
nounce a  prescription  not  yet  acquired,'  &c.  The  english  is  evi- 
dently a  bad  translation  of  the  french  text,  which  is  taken  verbatim 
from  the  Code  Napoleon,  article  2220,  '  on  ne  pent  iPavanee  re- 
noncer  a  lapriacripfion,^  This  provision,  according  to  the  french 
commentators,  means  simply  that  no  anticipated  renunciation  can 
be  made  of  the  right  of  pleading  a  prescription,  which  may  be 
thereafter  acquired.  If  at  the  time  of  making  a  contract,  parties 
were  permitted  to  renounce  beforehand  future  prescriptions,  these 
renunciations  would  be  always  stipulated,  would  become.a  standing 
and  customary  clause  in  every  contract,  and  thus  the  beneficial  ef- 
fects to  society  supposed  to  flow  from  prescription  would  be  defeated. 
According  to  their  understanding  of  this  provision  of  the  law, 
nothing  in  it  would  prevent  a  party  from  renouncing  the  benefit  of 
the  time  which  has  been  running,  to  stop  prescription  from  being 
accomplished.  Such  a  renunciation  they  view  in  the  light  of  an  in- 
terruption of  the  prescription,  such  as  would  result  from  an 
acknowledgment  of  the  debt ;  but  no  stipulation  can  be  made  to 
prevent  prescription  from  running  anew  the  very  moment  after  such 
renunciation  or  interruption,  for,  as  remarks  Bartolus,  '  rent/n/tn- 
returjuri  oh  ulilitatempuhlicam  introducto;  quod  fieri  non  potest.* 
1  Troplong  on  Prescription,  No.  46.     Duranton,  218.  No.  117. 
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This  construction  appears  sound  and  reasonable.  The  absolute 
renunciation  of  the  right  of  pleading  prescription  at  the  time  of  en- 
tering into  a  contract,  was  the  stipulation  intended  to  be  prohibited 
as  contrary  to  the  policy  of  the  law  of  prescription.  But  where 
prescription  has  been  for  some  time  progressing,  we  can  see  no  good 
reason  why  a  party  should  not  be  permitted,  in  order  to  obtain 
some  indulgence  from  his  creditor,  to  waive  the  time  which  may 
hare  run,  since  under  article  3486  he  can  do  the  same  thing  by 
expressly  acknowledging  the  debt ;  in  fact,  such  a  waiver  implies 
the  acknowledgment  of  the  debt,  and  must  interrupt  prescription. 

This  sum  of  #417  69  being  added  to  the  amount  which  is  proved 
to  be  due  to  the  plaintiff,  entitles  him  to  $852  74. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
reversed  ;  and  that  the  plaintiff  do  recover  of  the  defendant  the  sum 
of  eight  hundred  and  fifty-two  dollars  and  seventy-four  cents,  with 
legal  interest  from  the  day  of  judicial  demand,  and  costs  in  both 
courts. 

Labauve^  for  the  appellant.  No  counsel  appeared  for  the  ap« 
pellee. 


JCAN  FaLCOK  t).   GeOROE   BotrCHERVILLB. 

Where  the  consideration  of  a  mortgage  ii  not  stated  in  the  aet,  and  the  mortgagor 
pleads  a  frilnre  of  consideration,  parol  eridence  is  admissible  to  prove  Uie  nat|ire 
of  the  consideration  and  its  failure. 

Plaintiff  mortgaged  a  slave  to  defendant,  an  attorney,  to  seenre  the  payment  of  three* 
hnndred  dollars,  in  consideration  of  his  paying  a  debt  of  eight  or  ten  dollars  doe 
by  the  former  to  a  third  person,  and  condacting  a  suit  for  him  for  the  reeoTcry 
of  a  tract  of  land.  Defendant  paid  the  debt,  but  took  no  steps  towards  instituting 
the  suit.  On  an  application  to  enjoin  an  order  of  seizure  and  sale  obtained  by  the 
htter,  injunction  perpetuated,  on  the  ground  that  the  payment  from  the  small- 
ness  and  uncertainty  of  its  amount,  the  principal  part  of  the  consideration  having 
&iled,  would  not  authorize  the  resort  to  an  order  of  seizure  and  sale,  reserving 
to  defendant  his  right  to  recover  back  the  amount  paid  by  him. 

Appeal  from  the   District   Court  of   Lafourche  Interior,  Ni* 
(hoUs,  J. 
Mey^  for  the  plaintiff. 

VOL.  I.  43 
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BoueherviUe^  pro  se^  argued:  I,  That  an  authentic  act  is  full 
proof  of  itselff  and  that  no  parol  evidence  can  be  admitted  against 
or  beyond  what  it  contains.  Cir.  Code,  2233,  2256.  4  TouUier, 
pp.  303, 307.  16  La.  130.  2,  That  where  a  mortgage  is  executed 
to  recover  the  payment  of  a  certain  sum  acknowledged  by  it  to  be 
duet  no  evidence  can  be  adduced  to  prove  a  failure  of  considera- 
tion. 18  La.  69.  3,  That  where  part  of  the  consideration  of  a 
mortgage  fails,  the  mortgage  subsists  for  the  security  of  the 
remainder. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  per- 
petuating an  injunction  obtained  to  stay  proceedings  on  an  order 
of  seizure  and  sale  which  he  had  procured,  the  judgment  having 
been  rendered  on  the  ground  of  the  absence  of  any  consideration 
to  support  the  defendant's  claim  to  the  mortgage  he  sought  to 
enforce.  The  authentic  act,  from  which  the  confession  of  judg- 
ment is  said  to  result,  expresses  only  that  the  mortgagor  has 
declared  that  he  owes  the  mortgagee  the  sum  of  three  hundred 
dollars,  without  stating  the  nature  of  the  debt,  or  the  consideration 
from  which  it  arises.  The  plaintiff  alleges,  that  the  real  consider- 
ation of  the  debt  of  $300  mentioned  in  the  authentic  act,  was  the 
payment  by  the  mortgagee  of  a  judgment  which  Foley  had  ob- 
tained against  the  mortgagor  for  ninety  six  dollars,  interest,  and 
costs,  and  a  compensation  to  the  mortgagee  for  his  services  in  a 
suit,  which  he  was  to  carry  on  for  the  mortgagor,  in  order  to 
recover  a  tract  of  land.  That  the  mortgagee  has  utterly  neglected 
and  refused  to  pay  the  said  judgment,  so  obtained  by  Foley  against 
the  defendant,  or  to. institute  the  suit  aforesaid;  whereby  the  con- 
sideration of  the  debt  of  $300,  for  which  the  mortgage  was  given, 
has  entirely  failed.  Out  attention  is  first  drawn  to  a  bill  of  excep- 
tions taken  by  the  defendant  to  the  admission  of  parol  evidence,  to 
establish  the  nature  of  the  consideration  of  the  debt  and  its  failure. 
It  does  not  appear  to  us  that  the  court  erred.  The  plaintiflf  relied 
on  the  failure  of  the  consideration,  and  as  this  consideration  was 
not  stated  in  the  act,  it  became  necessary  to  establish  it  by  testi- 
mony, in  order  to  prove  its  failure. 

On  the  merits,  the  record  shows  that  the  plaintifT  was  in  no  way 
indebted  to  the  defendant  at  the  date  of  the  authentic  act,  and  that 
the  sum  of  $300  therein  mentioned  was  principally  the  campen- 
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Miion  ifae  defendant  waa.io  reoeire  fer  his  serTices,  in  a  suit  ta  be 
iBstuoted  for  the  recerery  of  a  tract  of  land  claimed  by  the  plain- 
tifi^  which  suit  the  defendant  utterly  neglected  to  bring*  It  dees 
«ot  appear  that  the  defendant  bound  himself  peraonally  to  pay  the 
judgment  obtained  by  Foley  against  the  present  plaintiff,  but  that 
he  engaged  to  discharge  it  from  the  proceeds  of  the  sale  of  the 
mortgaged  slave.  This  judgment  has  however  been  paid  without 
the  aid  of  the  present  defendant.  It  is  in  eridence  that  fhe  latter 
has  paid  to  one  Birdsall  a  small  sum  of  money,  the  precise  amount 
of  which  is  not  shown,  but  ,it  is  sworn  not  to  have  exceeded  ten 
dollars. 

The  district  judge  has  reserved  to  the  defendant  his  right  to 
claim  the  last  mentioned  sum,  which,  from  its  smallness  and  inde- 
finiteness,  he  hns  thought  useless  otherwise  to  notice,  having 
concluded  that  it  alone  could  not  justify  a  resort  to  an  order  of 
seizure  and  sale.     It  does  not  appear  to  us  that  he  erred. 

Judgment  affirmed. 


Dblphins  Souet  i;.  Jban  Baptistb  Solet. 

Appbai.  from  the  District  Court  of  Lafourche  Interior,  iVi- 
cAoSs,  J. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  obtain- 
ed against  him,  in  an  action  of  slander,  by  his  daughter,  who 
charges  him  with  having  said  that  ^  that  she  was  a  thief  j''  and  ^  thai 
$he  was  the  most  base  and  infamous  person  thai  ever  lived.*  She 
had  a  verdict  for  five  dollars,  and  judgment  accordingly.  The  par- 
ties are  persons  of  color.  The  plaintiff  left  the  defendant  to  live  in 
concubinage.  The  words  charged  appear  to  have  been  spoken  in 
a  moment  of  irritation,  on  the  departure  of  the  plaintiff  with  the 
man  with  whom  she  went  to  live.  It  appears  to  us  that  the  rela- 
tion in  which  the  parties  stand  to  each  other,  renders  it  probable 
Ihal  in  rebuking  has  daughter  for  her  iU-conduct«  the  father  was 
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und^r  the  influence  of  a  sense  of  duty,  rather  than  prompted  by 
malice  to  injure  her.  If,  during  the  excitement  under  which  he 
.  was,  he  used  an  expression  which,  if  applied  to  any  other  person 
than  a  guilty  daughter,  might  be  imputed  to  a  malicious  intention, 
his  relation  to  her,  and  her  own  misconduct  repel  the  imputation. 
The  trifling  sum  for  which  the  jury  gave  their  verdict,  manifests 
their  opinion  that  little  injury  was  done  the  plaintifi*;  and  we  think 
the  yerdict  ought  to  hare  been  for  the  defendant. 

It  is  therefore  ordered  that  the  judgment  be  reveised  ;  and  that 
ours  be  for  the^defendant  with  costs  in  both  courts. 

Boucherville,  for  the  plaintiff. 

Beattyf  for  the  appellant. 


Peter  Bvtterlt  v.  Pierre  Yalmont  Blanchard. 

One  who  has  received  an  injury,  for  which  he  Is  entitled  to  damages  In  a  ciril  action, 
and  which  may  give  rise  to  a  criminal  prosecution,  may  lawfully  receive  a  sum  as 
the  amount  of  the  damages  to  which  he  is  entitled,  even  when  offered  In  the  hope 
that,  being  satisfied  therewith,  he  will  not  resort  to  a  criminal  prosecutions  and  a 
promise  to  pay  such  damages  is  a  good  consideration  for  a  note. 

Appeal  from  the  District  Court  of  Ascension,  Nicholh^  J. 

Miles  Taylor^  for  the  plaintiff.  1.  The  contract  was  legally  en- 
tered into  by  the  plaintiflf  to  obtain  compensation  for  a  personal 
injury,  without  in  any  manner  obstructing  the  administration  of 
public  justice.  Chitty  on  Contracts,  513,  516,  519,  524  and  fioU. 
2.  The  money  already  paid  cannot  be  recovered  back,  though  the 
contract  be  illegal.     lb.,  498. 

Connelly  and  /«/ey,  for  the  appellant. 

Martin,  J.  The  defendant,  sued  on  his  promissory  note,  resists 
the  claim  of  the  plaintiff,  on  an  averment  that  the  plaintiff  is  with- 
out interest  therein,  as  he  transferred  it  to  a  third  person,  and 
erased  the  endorsement  without  the  authority  of  the  transferree* 
H#  further  urges  that  the  note  was  given  without  a  lawful  conside- 
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ration,  the  object  of  the  defendant  having  been  to  prevent  the 
plaintiff  from  instituting  a  criminal  prosecution  against  him ;  and 
he  claims  in  reconvention  the  sum  of  five  hundred  dollars,  which  he 
paid  to  the  plaintiff  for  the  same  purpose.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

His  counsel  has  contended  in  this  court,  that  the  consideration  of 
the  note,  being  the  suppression  of  a  criminal  prosecution,  was  un- 
lawful. Civ.  Code,  arts.  1685-9.  3  Martin,  N.^S.,  46.  6  lb., 
409.     6  lb.,  220. 

The  record  shows  that  the  endorsee  of  the  note  deposed,  that  he 
never  had  any  interest  therein,  it  having  been  endorsed  to  him  for 
collection  only,  and  that  he  erased  the  endorsement  himself. 

The  defendant  had  violently  assaulted  and  beaten  the  plaintiff, 
and  being  desirous  of  avoiding  any  prosecution,  and  the  plaintiff 
wishing  to  obtain  some  satisfaction,  the  former  agreed  to  pay  to  the 
plainti^  one  thousand  dollars,  one  half  of  which  was  paid,  and  the 
note  sued  upon  executed  for  the  balance.  It  does  not  appear  that 
the  plaintiff  engaged  not  to  provoke  a  state  prosecution  against  the 
defendant. 

It  is  perfectly  lawful,  for  a  person  who  has  received  an  injury, 
for  which  he  is  entitled  to  damages  in  a  civil  action,  and  which  may 
be  the  basis  of  a  state  prosecution,  to  receive  a  sum  tendered  as  the 
amount  of  the  damages  to  which  he  is  entitled ;  even  when  it  is 
offered,  in  the  hope,  that  the  injured  party,  satisfied  therewith,  will 
not  resort  to  a  state  prosecution.  Indeed  when  a  compensation  is 
thus  accepted,  and  the  case  is  not  attended  with  aggravating  cir- 
cumstances, the  court  generally  contents  itself  with  the  infliction  of 
a  nominal  fine. 

Jtidgment  affirmed^ 
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Marie  Madelcink  Borne   v.  Robaxis  Perret,  Tutriz. 

Appeal  from  the  Court  of  Probates  of  Lafourche  Interior, 
Knohlock^  J. 

Boucherville^  for  the  appellant.  No  counsel  appeared  for  the 
plaintiff. 

Bullard,  J.  The  plaintiff  sues  her  former  tutrix,  to  recover  the 
amount  due  her  frpm  her  father's  estate,  and  for  an  account  of  her 
tutorship.  She  recovered  a  part  of  her  claim,  and  the  defendant 
appealed. 

The  case  turned  in  the  court  below  upon  questions  of  fact  merely, 
and  a  careful  examination  of  tbe  testimony  has  failed  to  satisfy  us, 
that  the  court  erred.  It  was  not  shown  satisfactorily,  that  the  father 
of  the  I  plaintiff  administered  the  paraphernal  estate  of  his  wife,  or 
(that  any  offsett  was  due  on  account  of  sums  received  by  him  for  the 
defendant.  If  the  tutrix  had  rendered  her  account  as  contempUted 
by  law,  she  would  hare  been  entitled  to  the  costs  attending  such 
rendition  under  article  352  of  the  Civil  Code,  as  contended  for  by 
the  appellant ;  but  not  only  she  rendered  no  such  account,  even 
when  sued  in  this  case,  but  it  became  necessary  to  coerce  her  by 
euit  lo  pay  over  what  was  in  her  hands,  and  in  our  opinion  the  costa 
of  suit  were  properly  taxed  against  her. 

Judgment  cffirmtd. 
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Joseph  Kenton  v,  Mtchaela  Lbonarda»  Baroness  op 
pontalba. 

Tbe  trantfer  bj  the  Ring  of  Spain  of  the  tOTereignty  of  Lonistfina  to  the  French 
Repoblie,  vaa  not  eomplete  by  the  treaty  of  Sao  Ildefjnao,  of  the  Ist  of  Oetober, 
1800,  Dor  by  that  of  Madrid,  of  the  Slit  of  March,  1801.  Spain  continned  to  be 
tlie  aoTereign  de  Jactof  and  the  terms  of  these  treaties  do  not  necessarily  import  a 
change  of  sovereignty  de  Jure,  but  only  convey  the  idea  of  a  promise  to  cede  on 
the  performance  of  certain  conditions  precedent.  The  first  authentic  evidence  of  any 
admiaaion  by  the  King  of  Spain  that  the  conditions  had  been  performed  by  the 
French  Republic,  or  of  any  act  towards  the  execution  of  the  promise  stipulated  io 
those  treaties,  is  in  the  Cidula  or  Royal  Order  of  the  15th  of  October,  1802,  the 
terms  of  which  are  inconsistent  with  the  idea  that  tbe  sovereignty  of  Louisiana  had 
already  Tested  in  the  French  Republic 

The  Royal  Order  of  the  King  of  Spain  for  the  retroceaaion  of  the  territory  of  Lonis- 
iaoa  to  the  French  Republic,  was  dated  the  15th  of  October,  1802;  the  appointment 
of  Commissioners  to  deliver  possession,  was  made  on  the  ISthof  May,  1803;  and  the 
final  surrender  of  the  colony,  was  made  on  the  80th  of  November  following. 

On  the  transfer  of  the  sovereignty  of  a  country,  the  inhabitants  are  protected  in  the 
poaaeaaion  of  their  private  property.    Such  is  the  law  of  nations,  even  in  cases  of 


This  action  was  instituted  before  tlie  District  Court  of  the  First 
District*  Buchanan^  J*  The  plaintiff  claims  to  be  the  owner  of 
a  tract  of  land,  between  the  inhabited  part  of  the  citj  of  New  Or- 
leans and  the  bayou  St.  John,  having  two  arpens  front  on  the  south 
west  side  of  the  canal  Carondelet,  near  the  first  half-moon,  and 
extending  between  parallel  lines  to  Common  street,  on  which  it 
tlso  fronts,  one  of  the  side  lines  being  seventeen  arpens,  two  toi9€8j 
sod  two  feet  in  length,  and  the  other  seventeen  arpens^  and  &re 


Fresion^  for  the  plaintiff. 

Janifit  for  the  defendant.  The  grant  under  which  the  plaintiff 
claims  is  void,  for  it  was  made  on  the  20th  of  May,  1801,  and  by 
the  foarteenth  section  of  the  act  of  Congress  of  the  26th  of  March, 
1804,  (1  Land  laws,  503,)  it  is  enacted  'that  all  grants  for  lands 
wiihin  the  territories  ceded  by  the  French  Republic  to  the  United 
Slates,  by  the  treaty  of  the  30ih  oi  April,  1803,  the  title  whereof 
was,  at  the  date  of  the  treaty  of  San  Ildefonso  (1st  October,  1800), 
in  the  crown,  goremment,  or  nation  of  Spain,  and  erery  act  and 
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proceeding  subsequent  thereto,  of  whatsoever  nature,  towards  the 
obtaining  any  grant,  title,  or  claim,  to  such  lands,  and  under  what- 
soever authority  transacted  or  pretended,  be  and  the  same  are  here- 
by declared  to  be,  and  to  have  been  from  the  beginning,  null,  void« 
and  of  no  effect  in  law  or  equity.' 

An  exception  is  made  by  a  proviso  in  favor  of  persons  who  have 
'  actually  settled*  on  the  lands  so  granted  to  them,  before  the  20th 
of  December,  1803. 

This  law,  which  .has  never  been  repealed,  must  decide  the  ques- 
tion. The  plaintiff's  claim  has  never  been  confirmed  by  the 
United  States,  and  he  is  not  within  the  above  exception.  For  the 
tract  granted  is  a  low  swamp,  it  never  was,  and  indeed,  in  its  present 
condition,  is  not  susceptible  of  settlement. 

*  Settlement,'  in  the  meaning  of  the  acts  of  Congress,  requires 
cultivation  and  permanent  occupancy.  Hickie  v.  Starke^  1  Peters, 
94.    2  Land  laws,  465. 

Congress,  in  its  subsequent  acts,  persevered  in  the  same  policy. 
By  the  first  section  of  the  act  of  March  2d,  1805,  providing  for  the 
settlement  of  Spanish  and  french  land  titles  in  Louisiana,  grants 
made  subsequently  to  the  1st  of  October,  1800,  are  again  excepted 
from  the  measures  prescribed  for  other  claims,  1  Land  laws,  518, 
and  the  proviso  of  the  fifth  section  of  the  same  act  says,  (p.  521,) 
*  that  nothing  in  this  act  shall  be  construed  so  as  to  recognize  any 
grant  or  incomplete  title,  bearing  date  subsequently  to  the  1st  of 
October,  1800,  or  to  authorize  the  commissioners  aforesaid  to  make 
any  decision  thereon.'  - 

By  the  fifth  section  of  the  act  of  the  21st  of  April,  1806,  1  Land 
laws,  5^,  the  land  commissioners  were  directed  *  to  enquire  into 
the  nature  and  extent  of  the  claims  which  may  arise  from  a  right 
or  supposed  right,  to  a  double  or  additional  concession  on  the  back 
of  the  grants  or  concessions  heretofore  made,  or  from  grants  and 
concessions  heretofore  made  to  minors,  and  not  embraced  by  the 
provisions  of  this  act,  or  from  grants  or  concessions  made  by  the 
Spanish  government  subsequent  to  the  \st  of^priU  ISOO,  for  lands 
which  were  actually  settled  and  inhabited  on  the  20/A  of  December^ 
1803,  and  to  make  a  special  report  thereon  to  the  Secretary  of  the 
Treasury,  which  report  shall  be  by  him  laid  before  Congress, ai 
their  next  ensuing  session.* 


PEBRUART,    1842.  845 


Kenton  v.  The  Baroness  of  Ponulba. 


Mr.  GraHatin's  instructions,  which  were  approved  by  the  Presi- 
dent, 1  Land  laws,  986,  direct  that  all  grants  posterior  to  the  1st  of 
October,  1800,  mast  be  rejected,  unless  they  are  embraced  by  the 
second  section  of  the  act  of  March  2d,  1805,  (lb.,  518,)  that  is,  un- 
less they  were  both  *  cultivated  and  inhabited*  before  the  20th  of 
December,  1803. 

The  preceding  are  the  only  provisions  of  the  laws  of  Congress 
relating  to  those  claims.  They  deprive  the  plaintiff  of  all  right ; 
conscious  that  he  was  not  within  the  exception,  he  did  not  even 
make  an  effort  to  haver  his  claims  confirmed.  "What  can  the  plain- 
tiff oppose  to  these  positive  enactments?  He  is  without  an  answer^ 
nnless  they  be  unconstitutional  or  contrary  to  the  treaty  of  cession. 
But  such  an  assertion  is  easily  met. 

Congress  has  always  treated  grants  posterior  to  the  1st  of  Octo- 
ber, 1800,  as  nullities,  because  from  that  date,  which  is  that  of  the 
treaty  of  San  Ildefonso,  Louisiana  ceased  to  belong  to  Spain,  or  at 
least,  Spain  was  deprived  of  the  right  of  disposing  of  any  part  of 
the  domain.  The  treaty  of  San  Ildefonso  is  not  to  be  found  in  the 
books  which  are  usually  consuhed,  but  the  only  part  material  in  this 
controversy  is  recited  in  the  treaty  of  cession  of  Louisiana  to  the 
United  States,  art.  1.  1  Land  laws,  42.  '  Whereas  by  the  third 
article  of  the  treaty  of  San  Ildefonso,  the  9th  Vend£miaire,  an  9, 
(1st.  October,  1800,)  between  the  First  Consul  of  the  French  Re- 
public and  his  Catholic  Majesty,  it  was  agreed  as  follows :  His 
Catholic  Majesty  promises  and  engages  on  his  part  to  retrocede  to 
the  French  Republic,  six  months  after  the  full  and  entire  execution 
of  the  conditions  and  stipulations  herein  to  his  Royal  Highness  the 
Duke  of  Parma,  the  colony  or  province  of  Louisiana,  with  the 
same  extent,*  &c. 

It  is  useless  to  enquire  what  those  conditions  were,  and  when 
they  were  complied  with.  It  is  well  known  that  from  the  date  of 
the  treaty,  both  parties  considered  Louisiana  as  belonging  to  France; 
that  Spain  was  satisfied  with  the  manner  in  which  France  acquitted 
herself  towards  the  Duke  of  Parma,  and  never  threw  any  obstacles 
in  the  way  of  the  delivery  of  Louisiana,  which  was  delayed  only 
on  account  of  causes  foreign  to  the  treaty.  If  Louisiana  had  not 
been  ceded  instanter  by  the  treaty,  the  treaty  woul  I  at  least  be  cor- 
rectly assimilated  to  a  promise  of  sale  coupled  with  a  suspensive 
VOL.  I.  44 
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condition,  the  accomplishment  of  which  lies  with  the  vendee.  On 
the  accomplishment  of  the  condition  he  would  become  the  absolute 
proprietor,  and  be  entitled  to  the  possession  of  the  propeft j,  without 
diminution,  and  any  partial  sales  subsequent  to  the  promise  of  sale 
in  question  would  be  null  as  to  him.  As  France  stipulated  to  gire 
a  fixed  and  well  ascertained  equivalent  for  Louisiana  as  it  was  on 
the  1st  of  October,  1800,  she  was  entitled,  on  complying  with  her 
engagement,  to  the  undiminished  ownership  of  what  she  had  agreed 
to  buy  on  that  day.  If  Spain  did  not  prevent  subsequent  conces- 
sions by  her  officers,  the  fault  was  hers,  and  France  cannot  suffer 
therefor.  In  a  question  between  two  governments  affecting  the 
interests  of  their  subjects,  the  subjects  of  neither  can  be  consider- 
ed as  third  persons. 

The  United  States  acted  with  becoming  liberality  by  confirming 
these  subsequent  claims,  which  were  immediately- converted  by  the 
grantees  to  their  legitimate  purpose  by  actual  settlement.  No  incH 
tive  of  policy,  no  principle  of  justice  required  the  confirmation  of 
grants  not  settled  on. 

This  question  is  not  a  new  one.  It  underwent  a  full  and  elabo- 
rate discussion  in  the  case  of  Foster  and  Elam  v.  NieUon^  2  Peters, 
288,  and  that  decision  was  followed  in  the  cases  of  Garcia  v.  Haich^ 
8  Martin,  N.  S.,  398,  and  Garcia  v.  Zee,  12  Peters,  611.  In  these 
three  cases  lands  were  claimed  lying  between  the  thirty  first  degree 
of  latitude,  the  Iberville  river,  the  Mississippi,  and  the  Perdido. 
After  the  cession  of  Louisiana,  Spain  still  retained  the  possessioa 
of  this  portion  of  country  until  1810,  claiming  it  as  a  part  of  West 
Florida.  The  United  States,  on  the  contrary,  claimed  it  as  a  part 
of  Louisiana.  The  questions  decided  by  the  courts  were  :  1.  That 
the  district  of  country  in  question  was  a  part  of  Louisiana,  and 
passed  as  such  to  the  United  States  by  the  treaty  of  cession  of  1803. 
2.  That  the  grants  sued  on  were  null  and  void,  because  they  were 
posterior  to  the  treaty  of  San  Ildefonso  of  the  30th  of  October, 
1800.  It  is  unnecessary  to  do  more  than  to  refer  to  the  reasoning 
of  Chief  Justice  Marshall  in  the  case  of  Foster  and  Elam  v.  iVtef- 
son,  2  Peters,  288.  The  latter  point,  in  the  opinion  of  the  Supreme 
Court,  was  alone  sufficient  to  decide  the  case  against  the  plaintiff, 
and  has  alone  a  bearing  upon  the  present  case.  It  may  be  ob- 
served that  the  grants  in  those  cases  were  posterior  to  the  20th  of 
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December,  1803,  but  in  the  case  of  Foster  and  Elam  y.  Nielson^ 
the  order  of  raryey  was  anterior  to  that  date,  and  coosequeDtly  thi^ 
«ase  18  in  every  respect  aoalogons  to  the  present. 

Bot  Congress  never  made  any  difference  between  unsettled 
grants  posterior  to  the  1st  of  October,  1800,  whatever  might  be  their 
precise  date.  The  same  laws  and  the  same  reasoning  are  applica- 
ble to  all  these  cases.  It  that  decision,  it  will  also  be  noticed  that 
the  court  is  of  opinion  '  that  the  judiciary  is  not  the  department  of 
the  gorernment,  to  which  the  assertion  of  its  interests  against 
foreign  powers  is  confided ;  and  that  its  duty  commonly  is  to  decide 
upon  individual  rights  according  to  those  principles  which  the  po- 
litical departments  of  the  nation  have  established.  If  the  course  of 
the  nation  has  been  a  plain  one,  its  courts  would  hesitate  to  pro- 
nounce it  erroneous.'  2  Peters,  907.  The  applicability  of  these 
views  to  the  present  case  is  obvious.  The  United  States  have  uni- 
formly maintained  that  Spain  had  no  right  to  grant  lands  in  Louisiana 
after  the  treaty  of  San  Ildefonso ;  and  our  courts  would  not,  without 
strong  reasons,  declare  the  contrary.  See  particularly  pp.  315  and 
316,  which  contain  a  recapitulation  of  the  acts  of  Congress.  On 
p.  304,  Chief  Justice  Marshall  says,  '  the  act  of  March  26tb,  1804, 
eec.  14,  (which  annuls  all  grants  posterior  to  dOth  October,  1800,) 
teas  4ibviously  intended  to  att  on  all  grants  made  -by  Spain  after 
her  retrocession  of  Louisiana  to  France,  and  withovt  deciding  on 
the  extent  of  that  retrocession,  to  put  the  titles  which  might  be 
thus  acquired  through  the  whole  territory,  whatever  might  be  its 
extent,  completely  under  the  control  of  the  American  government,^ 

It  follows,  that  without  a  positive  confirmation  by  Congress,  such 
claims  have  no  value  whatever. 

The  cases  of  Har court  v.  (hiillard,  12  Wheaton,  528,  Render- 
son  V.  Poindexter's  Lessee,  lb.,  500,  and  Poole  v.  Fleeger,  11  Pe- 
ters, M7,  present  instances  of  grants  made  by  the  wrongful,  though 
bona  fide  possessors  of  the  country,  and  annulled  for  reasons  similar 
to  those  presented  by  this  case. 

BuLLARD,  J.  The  defendant,  by  her  agent,  having  advertised 
lor  sale  at  auction  certain  lots  of  ground  in  the  rear  of  the  city  of 
New  Orleans,  the  plaintiff  obtained  from  the  District  Court  of  the 
first  judicial  district  an  injunction  restraining  her  proceedings,  on 
alleging  title  to  said  lots,  and  denying  the  right  of  the  defendant  te 
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the  same,  and  praying  to  be  quieted  in  his  title  against  her  preten. 
sions.  The  defendant,  by  her  answer,  denies  the  right  of  the 
plaintiff,  asserts  title  in  herself  to  the  locus  in  quo  in  dispute,  and 
further  pleads  prescription  of  ten,  twenty,  and  thirty  years.  Judg- 
ment having  been  rendered  in  favor  of  the  plaintiflf  in  the  court 
below,  the  defendant  prosecutes  the  present  appeal. 

The  plaintiflf  exhibits  as  evidence  of  title,  a  patent  in  due  form, 
granted  by  the  Intendant  of  Louisiana,  Don  Ramon  de  Lopez  y 
Angulo,  and  bearing  date  the  20th  of  May,  1801,  (and  which  ai>- 
pears  to  have  been  duly  registered  in  the  land  office  of  the  United 
States,)  in  favor  of  Carlos  Guard iola,  together  with  a  regular  chain 
of  conveyances  from  the  original  grantee  down  to  himself. 

The  argument  in  this  court  has  turned  mainly  upon  the  alleged 
nullity  of  this  grant.  It  has  been  strenuously  urged  that  it  is  void, 
because  after  the  1st  of  October,  1800,  the  date  of  the  treaty  of  San 
Ildefonso,  Spain  was  no  longer  the  sovereign  of  Louisiana ;  that  it 
belonged  de  jure  to  the  French  Republic,  and  that  the  Governor, 
Intendants,  or  Sub-delegates,  acting  under  the  pretended  authority 
of  Spain,  had  no  longer  a  right  to  make  any  grants  of  land.  It  is 
further  contended  that  even  supposing  the  authority  of  the  Inten- 
dant unimpaired,  the  grant  is  nevertheless  void,  because  the  same 
land  had  been  previously  conceded  by  the  government  of  France 
as  early  as  1752  and  1764;  and  that  the  certificate  of  Trudeau,  the 
Surveyor  General,  that  the  land  was  vacant  previously  to  Guar- 
diola's  grant,  was  manifestly  erroneous. 

It  is  therefore  under  this  two-fold  aspect,  that  we  are  to  examine 
the  pretensions  of  the  parties.  If  Guardiola's  concession  be  void, 
either  on  the  ground  of  a  change  of  sovereignty  previous  to  its  date, 
or  because  the  land  no  longer  belonged  to  the  domain,  then  the 
plaintiff  must  fail. 

I.  It  is  probable  that  some  misconceptions  have  existed  in  relation 
to  the  celebrated  treaty  of  San  Ildefonso.  It  would  seem  from  the 
words  of  an  act  of  Congress,  relied  on  in  argument,  that  the  legis- 
lative department  of  the  government  of  the  United  States  had  re- 
garded the  change  of  sovereignty  as  complete  at  the  date  of  that 
treaty,  to  wit,  October  1,  1800;  and  that  France  became  from  that 
moment  the  true  sovereign  of  the  province  of  Louisiana.  A  recur- 
rence to  the  treaty  itself,  and  to  the  history  of  the  day,  will  show 
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dearly  that  such  was  not  the  intention  of  the  contracting  parties. 
It  was  stipulated  by  the  treaty  that  the  Duke  of  Parma  should  be 
elevated  to  the  rank  of  king,  under  the  auspices  of  the  French 
Republic,  wi.h  an  extension  of  territory  and  an  augmented  number 
of  subjects,  and  that  his  regal  dignity  should  be  recognized  by  the 
other  crowned  heads.  By  the  third  article,  his  Catholic  Majesty 
promises  and  engages,  six  months  after  the  full  and  complete  exe- 
cution of  the  conditions  and  stipulations  relative  to  the  Duke  of 
Parma,  to  retrocede  to  the  French  Republic  the  province  of  Louis- 
iana, with  the  same  extent,  &c.  *  The  treaty  of  Madrid  of 
the  21st  of  March,  1801,'  says  the  historian,  *  renews  these  en- 
gagements, and  the  first  article  contains  the  detail  of  the  conditions 
upon  which  the  cession  was  made.  It  was  specially  stipulated 
that  the  reigning  Duke  of  Parma,  as  an  indemnity  for  that 
Dotchy,  and  its  dependencies,  and  also  in  consideration  of  the 
cession  which  the  King  of  Spain  made  of  Louisiana,  should  be 
put  in  possession  of  Tuscany  under  the  name  of  the  Kingdom  of 
Etruria.'  These  stipulations  which  could  not  be  executed  at  that 
time,  became  afterwards  the  subject  of  many  complaints  on  the 
part  of  Spain,  and  Louisiana  remained  yet  for  some  time  under  its 
domination.     Barb6  Marbois.     Hist,  de  la  Louisiane,  p.  185. 

This  last  treaty  spoken  of  by  the  historian  has  been  little  known, 
and,  as  well  as  that  of  the  year  1800,  does  not  appear  to  have  been 
promulgated  in  extenso  at  that  period,  nor  for  many  years  after- 
wards. It  is  a  matter  of  historical  notoriety,  that  the  Spanish  gover- 
nors continued  in  the  meantime  to  exercise  all  their  authority,  as  if 
no  such  compact  had  been  entered  into,  and  that  Spain  continued 
de  facto  the  sovereign  of  Loubiana.  The  terms  of  the  treaty  do 
not  import  necessarily  a  change  of  sovereignty  de  jure,  but  convey 
only  the  idea  of  a  promise  to  cede  the  territory  in  full  sovereignty, 
upon  the  performance  of  certain  conditions  precedent.  The  first 
authentic  evidence,  with  which  we  are  acquainted,  of  any  admission 
on  the  part  of  the  king  of  Spain,  that  such  conditions  had  been  per- 
formed by  France,  or  of  any  act  done  towards  the  execution  of  the 
promise  stipulated  by  the  treaty  of  San  Udefonso,  is  contained  in  the 
CedttiaoT  Royal  Order  of  the  15ih  of  October,  1802.  The  terms  of 
this  Cedula  are  inconsistent  with  the  idea,  that  the  sovereignly  was 
already,  by  the  compact  of  1600,  vested  in  the  Frebch  Republic.  It 
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recites,  that  whereas  the  King  had  thought  proper  lo  retrocede  to 
France  the  territory  and  colony  of  Louisiana,  the  Intendant  is  or- 
dered to  put  General  Victor,  or  any  other  officer  duly  authorized  by 
the  French  Republic,  in  possession  of  the  colony,  &c.,  'in  order  that 
henceforth  /Ae  same  may  belong  to  said  Republic^  and  that  she  may 
cause  it  to  be  administered  and  governed  by  her  own  officers  and 
governors,  as  her  own  possession,  without  any  exception  whatever/ 
The  King  proceeds  to  order  an  inventory  *  to  be  made  of  all  the  ef- 
fects belonging  to  the  crown,  with  an  appraisement,  in  order  that 
their  value  may  be  reimbursed  by  the  FrenchRepublic,and concludes 
by  expressing  his  hope  and  confident  expectation,  that  the  inhabi- 
tants may  continue  and  be  protected  in  the  peaceful  possession  of 
their  property,  and  that  all  grants  or  property  of  whatever  denomina- 
tion, made  by  his  governors,  may  be  confirmed,  although  not  con- 
£rmed  bj  himself.'  Will  it  be  said,  that  this  is  but  the  expression 
of  a  hope  or  wish  on  the  part  of  the  King  of  Spain  7  It  may  be 
answered,  that  such,  in  reference  to  private  property,  is  the  law  of 
nations,  even  in  cases  of  conquest,  and  that  France,  by  its  subse- 
quent treaty  with  the  United  States,  responded  to  this  appeal,  and 
stipulated  for  the  integrity  of  private  property  up  to  the  date  of 
the  treaty  of  cession  of  1803. 

The  subsequent  acts  of  the  Commissioners  appointed  on  the  part 
of  Spain  to  deliver  possession,  confirm  this  view  of  the  case. 
Governor  Salcedo  and  the  Marquis  of  Casa  Calvo,  who  had  been 
appointed  for  that  purpose,  in  a  public  document  dated  the  18th  of 
May,  1803,  repeat  the  terms  of  the  Cedula,  under  which  they  acted, 
and  which  have  already  been  noticed.;  and  the  final  surrender  of 
the  colony  took  place  a  few  months  afterwards,  to  wit,  on  the  30th 
of  November,  1803.  In  the  act  of  delivery,  or  protocol  of  the  Com- 
missioners on  both  sides,  they  declare  that  the  French  Commissioner 
is  put  in  possession  of  the  colony  of  Louisiana  and  its  dependencies, 
dbc,  *in  order  tbat  the  same  may  henceforth  belong  to  the 
french  republic,  and  be  governed  and  administered  by  its  officers 
and  governors,  in  such  manner  as  will  best  suit  its  interests  ;  and 
that  they  have  accordingly  solemnly  delivered  to  him  the  keys  of  the 
place,  declaring  that  they  absolve  from  the  oath  of  fidelity  to  his 
said  Majesty  all  such  inhabitants  as  may  choose  to  continue  in  the 
service  or  dependence  of  the  French  Republic*  Whether  the  change 
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of  sovereignty  took  place  at  the  date  of  the  Royal  Order  of  the  15th 
of  October*  1802,  or  at  the  time  when  the  inhabitants  were  absolved 
from  their  oath  of  allegiance,  more  than  a  year  afterwards,  is  im* 
material  for  the  purpose  of  this  argument.  It  is  enough  that  the 
cession  was  not  complete  by  the  treaty  of  San  Ildefonso,  nor  by 
that  of  Madrid  of  1801. 

If  the  validity  of  Guardiola's  grant  depended  alone  on  the  treaties 
of  which  we  have  been  speaking,  we  should  not  hesitate  to  say  that 
having  been  completed  before  the  change  of  sovereignty,  the  land 
had  become  private  property,  and  is  to  be  protected  under  the  treaty 
of  cession  to  the  United  States. 

Bat  it  is  further  urged  that  the  grant  in  question  is  declared  null 
and  void  by  the  14th  section  of  the  act  of  Congress  of  the  26th 
March,  1804,  entitled  *  an  act  erecting  Louisiana  into  two  territories^ 
&c./  which  declared  that  all  Spanish  grants,  subsequent  to  the  date 
of  the  treaty  of  San  Udefonso,  and  all  proceedings  towards  obtain- 
ing such  grants,  shall  be  held  to  be  null  and  void.  Without  stopping 
to  enquire  into  the  authority  of  Congress  to  annul  a  grant  reposing 
on  the  faith  of  treaties  between  other  sovereign  states,  and  one  of 
them  its  own  immediate  predecessor,  or  how  far  the  adjudicated  cases 
referred  to  in  argument  would  apply  to  a  case  within  the  acknow- 
ledged limits  of  ancient  Louisiana,  in  the  island  of  Orleans  itself, 
we  will  content  ourseWes  with  remarking  that,  in  our  opinion,  the 
grant  in  question  is  protected  by  the  proviso  to  the  section  relied  on^ 
which  saves  all  grants  to  actual  settlers.  It  is  shown  that  the  land 
conceded  to  Guardiola,  was  inhabited  and  improved. 

II.  We  come  now  to  the  second  ground  of  defence,  and  to  en- 
quire bow  far  the  evidence  in  the  record  shows  that  the  loeua  in  quo 
bad  been  granted  by  the  french  government  before  the  cession  of 
Louisiana  to  Spain.  No  such  written  concession  is  exhibited ;  but 
it  is  contended  tbf^t  the  evidence  sufficiently  shows,  that  the  surveyor 
general,  Trndeau,  was  mistaken,  when  he  certified  that  the  land 
was  vacant  at  the  time  Guardiola's  patent  was  issued.  If  granted 
at  all  duriag  the  existence  of  the  french  authority,  it  must  have  been 
either  to  Le  Breton  in  1750,  or  to  Latil  in  1764.  Let  us  examine 
e^b  in  succession. 

First,  The  extent  of  Le  Breton's  grant  is  quite  uncertain.  Our 
knowledge  of  it  is  derived  principally  from  his  own  declarations  in 
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some  of  the  documents  in  the  record.  We  find  him  in  1757  selling 
to  MadameD'Auberville  six arpen^,  fourteen  toises  and  four  feet  front 
on  the  bayou  road,  with  the  same  depth,  as  a  tract  which  the  husband 
of  the  purchaser  had  acquired  from  Tourangeau,  and  adjoining  it« 
The  vendor  reserves  two  arpens  front,  by  the  depth  which  it  has^ 
and  adjoiiling  on  the  other  side  land  of  the  heirs  of  Morant.  Sup- 
posing the  front  of  Le  Breton's  land  to  have  been  eight  arpens^ 
fourteen  toises^  and  four  feet,  and  it  being  verv  clear,  that  the  side 
lines  were  parallel,  and  in  a  direction  east  and  west,  it  is  obvious 
that  it  could  hot  cover  the  land  in  controversy.  But  we  are  satisfied 
that  in  point  of  fact  the  two  arpens  reserved,  and  which  were  after- 
wards given  to  Docminil  Morant,  did  not  adjoin  the  land  of  the 
heirs  of  Morant,  but  that  there  was  a  space  of  vacant  land  betweea 
the  two  tracts,  which  was  subsequently  granted  to  Latil,  and  which 
we  shall  have  occasion  to  exanhine  afterwards. 

Le  Breton,  in  1758,  made  a  donation  to  Docminil  Morant  of  the 
two  arpena  reserved  by  him  in  his  sale  to  Madame  D'Auberville, 
and  in  the  act  of  donation  he  described  the  land  as  having  two 
arpens  front,  avec  laprofondeur  qui  se  trouvera,  adjoining  on  one 
side  lands  of  the  heirs  of  Morant,  and  on  the  other  lands  which 
Latil  had  purchased  from  Madame  D'Auberville.  The  depth  is 
left  doubtful ;  but  whatever  it  may  be,  the  side  lines  must  be  taken 
as  parallel  to  each  other,  and  extending  from  east  to  west  from  the 
bayou  road.  The  two  arpens  would  not  then  cover  the  land  in 
dispute.  The  expression,  avec  la  profondeur  qui  se  trouvera^  im- 
plies less  than  forty  arpens.  The  existence  of  this  grant  of  Le 
Breton,  and  espepially  its  original  extent,  is  left  very  doubtful. 
Even  the  original  survey  has  not  been  produced,  nor  accounted  for. 
The  whole  rests  principally  upon  Le  Breton's  own  declarations, 
and  it  is  not  until  his  ratification  of  the  donation  to  Docminil  Mo- 
rant, that  he  speaks  of  the  depth  of  the  two  arpens^  extending  to 
Pradelles'  land.  In  order  to  destroy  the  validity  of  a  regular  title,  in 
form  like  that  of  Guardiola's,  it  does  not  suffice  to  render  it  probable 
that  the  land  had  been  previously  granted.  Something  more  defi- 
nite is  required  for  judicial  purposes.  After  the  most  attentive  con- 
sideration we  have  been  able  to  give  to  this  part  of  the  case,  we 
conclude  that  Le  Breton's  pretensions  to  the  land  covered  by  the 
plaintifif'a  title,  may  be  laid  out  of  view. 
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Second.  This  brings  us  to  consider  Latil's  grant.  Here  we  have 
something  more  certain  and  definite.  We  have  the  grant,  and  a 
public  survey,  and  the  only  question  is  as  to  the  extent  of  the  land 
conceded,  and  whether  it  crossed  the  canal  Carondelet  so  as  to  cover 
the  land  granted  to  Guard iola. 

Latil  had  purchased,  it  appears,  the  land  of  D'Auberville, 
already  spoken  of,  and  Madame  D'Auberville  had  acquired  of 
Le  Breton,  whatever  may  have  been  the  original  depth  of  his 
grant,  only  four  arpens  and  twenty  toiaes  in  depth  west  from  the 
bayou  road.  On  the  other  side  there  was  the  rear  of  the  land  of 
the  heirs  of  Morant,  of  about  the  same  front,  and  between  these 
two  tracts  it  was  discovered  that  there  was  a  vacant  piece  of  land. 
This  was  granted  in  1764  to  Latil.  A  copy  of  the  concession  is 
before  os,  and  is  in  substance  as  follows:  **Upon  the  petition 
which  Mr.  Latil  has  made  to  grant  him  a  piece  of  vacant  land  and 
not  conceded,  situated  between  the  minora  Morant  and  the  land 
which  he  declares  to  have  purchased  from  the  aticcession  of 
D'Auberville,  all  situated  in  this  city,  fronting  on  the  bayou  road, 
which  leads  to  St.  John.  We  by  virtue  of  the  power  given  to  us 
by  the  King,  and  upon  the  petition  and  the  certificate  of  the  sur- 
veyor, Amelot,  have  conceded  and  do  concede  to  him  the  said  piece 
of  land,  such  as  it  may  be  found.'^ 

It  could  not  be  inferred  from  the  expressions  of  this  grant  that 
the  government  intended  to  concede  a  small  front  upon  the  bayou 
road  with  a  depth  of  forty  arpens,  or  indeed  any  depth  beyond  the 
extent  of  the  side  lines,  to  wit:  the  back  line  of  the  land  of  the 
heirs  of  Morant,  and  the  side  line  of  the  tract  purchased  by  Latil 
of  D'Auberville's  succession.  The  piece  of  land  was  granted 
such  as  it  was,  between  two  given  boundaries.  If  the  back  line 
was  left  uncertain,  or  rather  was  not  given,  it  is  not  difficult  to  as- 
certain what  it  was.  If  we  go  beyond  the  back  corner  of  Morant's 
tract  in  the  direction  of  the  back  line,  and  beyond  the  back  corner 
of  the  D'Auberville  tract  to  an  indefinite  extent,  and  close  the 
lines,  we  evidently  enclose  land  not  between  the  two  given  boun- 
daries. It  is  more  reasonable  in  itself,  and  more  consonant  to  the 
terms  used  in  the  grant,  to  suppose  that  the  back  line  of  the  grant 
was  intended  to  run  from  the  back  corner  of  the  Morant  tract  to 
that  of  Latil's  purchase  fiom  D'Auberville.  This  mode  of  laying 
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k  off  would  give  ar  tntpezium^  as  tbe  pieee  of  laud'  is  called  in  some 
of  the  authentic  documents  in  the  veeoid.  The  wrrey  made  by 
DeMeain  does  not  give  any  diefinite  diepthv  and  i»  not.  incottsifiCettV 
with  the  T-iew  now  expressed. 

The  extent  of  LatiPs  land  in  the  roar  appears  always  to  bav«e 
beenr  a  subject  of  doubt.  Trudeauv  thei  surveyor  genemi,  in  his 
Mtes  in  explanation  of  His  plan  of  tbe  city  of  New  Orleans,  a»d 
its  environs,  iipon  the  faith  of  whiob  the  grants  of  Snares,  Vidal, 
and  Gaardiola  appeav  to  have  been  made,  says^  *t!kese  lands  of 
D'Aubepviile  passed  adterwaVda  into  the  hands  of  Mr.  Alexandey 
Latil,  wfeo  on  tbe  6th  of  August,  ITW,  obtained-  the  grant  of  a 
xemnant  of  landv  (ttfry  re9te  de  terre^y  between  that  acquired  from 
D*  Auberville  and  that  of  Mr.  De  Movant.  This  concession  speaks 
■eittterof  fh>nt  nor  of  depth,  but  only  of  a  remnatit  of  vacatit  land; 
Mr;  Latil  was  th^en  proprietor  of  four  aspens  amd  twenty  rotsea 
sold  by  Tomangeaud,  eight  arpmi9  and  fourteen  toiBes  and  fear 
fbet  sold  by  Le  Breton,  and  one  arpeni  and  twelve  t<rise»t  the 
Mttinattt  of  land  granted  to  hith,  in*  all  thirteen  arptn^t  sixteen 
MstB  and.  four  feet  fVont  on  the  bayou  road.  By  means  of  a 
change  in  the  dirootion  of  the  lines,  Latil  sold  eighteen  arpens 
front  on  the  baynu  road.  These  eighteen  arpens  wero  measured 
and  bounded,  (I  presume  by  Mr.  OKvier  Devezin,)  each  proprietor 
enjoying  quietly,  each  his  respective  share,  but  all  the  possessors 
in«good  fkith  believed  themselves  entitled  to  the  land  in  the  itear. 
^  thero  remains  too- much  doubt  as  to  the  depth  of  these  land?,  it 
appeanrs  to  us  justice  would  be  done  to  all  by  extending  them  to 
Wiliiin  sixty  feet  df  the  canal  Garondelet. 

This^act  of  the  surveyor  general  giving  to  the  vague  pretensions 
of  the  varioas  grantees-  in  the  rear,  a  moro  definite  location,  has 
been  ingeniously  criticised  at  the  bar;  but  so  far  as  it  relates  to 
Laijl*s  grant  if  appears  to  have  been  sufficiently  liberal,  and  so  far 
aswe  ate' informed,  acquiesced  in  by  all  parties  concerned.  We 
oannot  perceive  how  the  grant  of  Latil  could  be  laid  off  in  com- 
fbrmity  to  its  terms,  so  as  to  cross  the  canal  Garondelet,  and 
interfere- with' the  grant  in  favor  of  Guardiola. 

Whether  therefore,  we  consider  the  defendant  as  holding  under 
Le  Breton,  or  under  Latil,  neither  title  will,  in  our  opinion,  avail 
her;-  The  side  lines  of  Le  Breton's  grant,  whatever  may  have  been 
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jl3  jotigml  d^ptb,  .eTJdeoUy  nrn  «b8I  luad  west  fjroBi  ^«  ^a^en 
road,  and  consequently  could  not  embrace  the  locus  in  quQs  eAd 
the]»  is  notbing  in  the  record  te  satisfy  us  that  LsXil^s  grsftt  was 
lerer  considered  by  him,  pr  by  the  officers  of  Uie  erovni  as  exiend- 
ing  ^outfa  of  the  Canal  Caroodelet. 

The  plea  of  piescrjption  is  not,  in  om  opiaioo,  si^ppwted  by  (he 
e^idejice,  and  was  properly  oyerruled. 

Judg;me$4  i^finoMd. 


Sake  Case — On  a  re-hearino. 

^%e  prcmw  in  4lie  fouileeMlh  aeetSon  of  the  aot  cf  Congrett  of  «he  fMi  of  Mait^i, 
1S04,  «rQ0tiiig  LouiaUna  into  two  territories,  and  providiog;  for  Ibe  towporHry 
foremment  thereof,  pontemplates  two  classes  of  titles :  firtt^  those  granted  afi- 
oording  to  the  ordinances  and  usages  of  the  Spanish  monarchy  to  heads  of  families; 
on  the  usual  condition  of  settlement  on  the  lands  granted,  provided  satih  condition 
liad  been  eompried  with  before  the  cession  to  the  United  fttaies;  Mcofu%,  sneh  as 
were  applied  for  after  the  settlement  had  been  made,  commonly  called  permissions 
to  settle  with  a  RequiUu  In  both  eases,  we  are  to  look  to  the  usages  of  the  Spanish 
monarchy  for  the  definition  of  an  acttuU  tettler^  rather  than  to  subsequent  acts  of 
Congress  presiding  for  pre-emptions  in  fiiTor  of  persons  who  may  hare  tettied 
upon,  inhgbUed,  and  atUivated  a  part  of  the  public  donaio.  This  proviso  re- 
cognizes the  authority  of  Spain  to  make  certain  grants,  after  the  d«te  of  the  treaty 
of  San  Udefonso.  Congress  has  never  treated  the  question  as  exclusively  a  poli- 
tical one,  nor  decided  that  the  sovereignty  of  Louisiana  was  changed  at  that  period. 

Sotdi^  Derbigmfy  and  JaniUi  fer  the  appellant. 

Preston^  for  the  plaintiff.  1.  Grants  by  a  f  ovemment  (f«/ae^o 
of  parts  of  a  disputed  territory  in  its  possession,  are  valid  against 
the  state  which  had  the  right.  2.  Where  territory  is  acquired  by 
treaty,  or  even  by  conquest,  the  rights  of  the  inhabitants  to  private 
property,  are  always  respected.     12  Peters,  748, 740. 

BuLi^ARD,  J.  A  re-hearing  was  allowed  in  this  case  upon  the 
single  question,  whether  the  grant  to  Guardiola,  which  was  sub- 
sequent to  the  1st  of  October,  1800,  the  date  of  the  treaty  of  San 
Udefonso,  was  protected  by  the  proviso  to  the  14ih  section  of  the 
act  of  Congress  of  1804,  entitled  *  an  act  erecting  Louisiana  into 
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two  territories,   and    providing    for    the    temporary    goyemment 
thereof,' 

That  section  declares,  *that  all  grants  for  lands  within  the  terri, 
tories  ceded  by  the  french  republic  to  the  Uniled  States  by  the  treaty 
of  the  30lh  of  April,  in  the  year  1803,  tho  titles  whereof  were  at 
the  date  of  the  treaty  of  San  Ildefonso  in  the  crown,  gqyernment, 
or  nationof  Spain,  and  every  net  and  proceeding  subsequent  thereto, 
of  whatsoever  nature,  towards  the  obtaining  of  any  grant,  title,  or 
claim  to  such  lands,  and  under  whatsoever  authority  transacted  or 
pretended,  be,  and  the  same  are  hereby  declared  to  be  and  to  have 
been  from  the  beginning,  null,  void,  and  of  no  effect  in  law  or  equity: 
Provided  nevertheless^  that  anything  in  this  section  contained  shall 
not  be  construed  to  make  null  and  void  any  bona  fide  grant,  made 
agreeably  to  the  laws,  usages,  and  customs  of  the  Spanish  govern- 
ment to  an  actual  settler  on  the  lands  so  granted  for  himself,  and 
for  his  wife  and  family  ;  or  to  make  null  and  void  any  bona  fide  act 
or  proceeding  done  by  an  actual  settler  agreeably  to  the  laws, 
usages,  and  customs  of  the  Spanish  government,  to  obtain  a  grant 
for  lands  actually  settled  on  by  the  person  or  persons  claiming  title 
thereto,  if  such  settlement,  in  either  case,  was  actually  made  prior 
to  the  20th  day  of  December,  1803,'  &c. 

The  proviso  above  recited  contemplates  two  classes  of  titles : 
I%rst^  those  granted  according  to  the  ordinances  and  usages  of 
the  Spanish  government,  upon  the  usual  condition  of  settlement 
upon  the  lands  so  granted,  to  heads  of  families,  provided  such 
condition  was  complied  with  before  the  cession  to  the  United 
States ;  and  secondly^  such  as  were  applied  for  after  the  settle- 
ment was  made,  commonly  called  permissions  to  settle  with  a 
Requeta.  In  both  cases  we  are  to  look,  in  our  opinion,  to  the 
laws  and  usages  of  the  Spanish  government  for  the  definition  of 
an  ctctucd  settler^  rather  than  to  subsequent  acts  of  Congress 
which  provide  for  pre-emptions  in  favor  of  such  persons  as  shall 
have  settled  upon,  inhabited^  and  cultivated  a  part  of  the  public 
domain.  This  proviso  recognizes  the  authority  of  Spain  to 
make  certain  grants  after  the  date  of  the  treaty  of  San  Ildefonso, 
and  therefore  it  cannot  be  said,  that  Congress  has  treated  this 
as  exclusively  a  political  question,  and  absolutely  decided,  that 
the  sovereignty  was  changed  at  that  period.     The  only  doubt  is, 
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whether  Guardiola  can  be  classed  in  either  of  the  categories  ex- 
pressed in  the  act  of  Congress.  He  exhibits  a  title  in  form  to 
a  small  tract  of  land,  which  was  appertinent  to  another  tract  al- 
ready owned  and  possessed  by  him.  The  Intend  ant  of  the  pro- 
vince, in  the  preamble  to  his  patent,  states  him  to  be  a  resident  of 
the  city,  and  owner  of  a  piece  of  land  on  the  bayou  road,  where  he 
has  his  dwelling,  which  property  is  deficient  in  depth  to  graze  his 
cattle  upon.  It  is  for  these  reasons,  that  a  small  additional  grant  is 
made  to  him.  This  was  done  in  conformity  wiih  the  existing  ordi- 
nances relatiire  to  the  distribution  of  the  public  domain.  Guardiola 
was  certainly  regarded  by  the  intendant  as  actually  settled  on  the 
land,  to  which  his  new  grant  was  but  an  appendage  ;  and  although 
the  expression,  used  in  the  opinion  of  the  court  first  pronounced, 
that  the  grant  was  inhabited  and  improved^  was  perhaps  not  strictly 
accurate,  especially  with  reference  to  subsequent  acts  of  Congress 
defining  rights  of  pre-emption,  yet  substantially  we  consider  the 
grant  to  Guardiola  as  embraced  in  the  proviso  which  protects  actual 
settlers  before  the  cession  to  the  United  States ;  and  we  cannot  sup- 
pose Congress  intended  by  the  act  in  question,  or  by  any  subsequent 
legislation,  to  declare  null  and  void  those  small  grants,  made  bond 
fide,  according  to  the  usages  of  the  Spanish  government,  to  inhabi- 
tants of  the  province,  to  meet  the  wants  of  a  growing  population. 

The  re-hearing  being  confined  to  this  question,  we  have  not 
thought  it  our  duty  to  follow  the  counsel  for  the  defendant  in  his 
argument  upon  other  questions  connected  with  this  cause,  nor  to 
examine  how  far,  upon  other  points,  our  view  of  the  case  differ  from 
that  of  the  highest  tribunal  in  the  Union.  Looking  upon  Guar- 
diola's  grant  as  one  made  in  good  faith,  according  to  the  usages 
and  ordinances  of  the  Spanish  government,  and  as  having  become 
private  property,  according  to  those  laws  and  usages,  and  accord- 
ing to  the  treaties  between  France  and  Spain,  and  the  law  of 
nations,  we  consider  it  protected  not  merely  by  the  proviso  to  the 
act  of  Congress  first  recit"»d,  but  by  the  treaty  of  cession. 

It  is  therefore  considered  that  the  judgment  first  pronounced, 
remain  undisturbed. 
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David  T-  Ross  v.  John  L.  0*Nxil. 

Parol  evidence  is  inadmissible  to  prove  the  intention  of  the  p^rtiea  at  tlie  time  of 
entering  inio  a  written  contract.  Bat  it  may  be  received  to  prove  a  si^seqacnt 
agreement,  to  grant  an  authoritj  not  conceded  in  tlie  original  contract 

Appeal  from  the  District  Court  of  Iberville,  NicholU^  J. 

Mahtin,  J.  The  plaintiff,  lessor  of  the  defendaot,  claims  dam- 
ages for  waste  committed  on  the  premises  leased,  by  cutting  down 
.and  hauling  wood  to  be  sold  to  steam  boats.  One  hundred  and  eighty 
cords  of  wood  were  sequestered.  The  defendant  justified  luider 
a  verbal  permission  from  the  plaintiff,  his  lessor,  oa  whom  he  re- 
convened for  damages  sustained  by  the  seizure  and  sequestration 
of  the  wood,  a  part  of  which  was  ready  for  sale.  There  was  a 
verdict  and  judgment  for  the  defendant,  for  the  wood  which  tiad 
been  cut,  and  for  one  hundred  dollars  damages,  and  the  plaintiff 
appealed. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions  to  the  opinion 
of  the  court,  overruling  the  plaintiff's  objections  to  the  introduction 
of  parol  evidence  to  contradict  the  written  lease,  on  the  ground 
that  leave  to  cut  wood  must  be  shown  by  the  lease,  and  that  bo 
subsequent  parol  agreement  could  be  proved.  The  court  was  of 
opinion  that  the  parol  evidence  did  not  contradict  the  lease,  in 
which  there  was  nothing  restraining  the  lessee  in  the  use  of  the 
premises ;  and  that  the  intended  use  of  the  property,  not  being 
stated  in  the  lease,  the  lessee  had  a  right  to  introduce  oral  evidence 
of  the  use  which  was  intended  by  the  parties,  or  of  a  subsequent 
permission  given  by  the  lessor. 

It  appears  to  us  the  court  erred.  Parol  evidence  might  indeed 
be  well  received  of  the  subsequent  agreement,  under  which  the 
lessee  claims  authority  to  cut  wood ;  but  it  ought  not  to  have  been 
admitted  to  show  that  such  an  authority  resulted  from  the  intention 
of  the  parties  at  the  time  they  entered  into  the  contract,  of  which 
the  written  lease  is  the  evidence. 

The  record  shows  that  under  this  opinion  of  the  District  Court, 
parol  evidence  was  introduced  of  conversations  and  declarations 
of  the  parties,  by  which  the  lessee  sought  to  establish,  that  accord- 
ing to  the  intention  of  the  parties  at  the  time  of  the  execution  of 
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the  lease,  and  under  the  subsequent  permiBsion  of  the  lessor,  the 
lessee  was  authorized  to  cut  wood  ftom  the  premises.  As  the 
case  was  tried  by  a  jury,  and  it  is  impossible  to  determine  to  what 
part  of  the  evidence  they  gave  credit,  the  case  must  be  remanded. 

It  is  therefore  ordered,  that  the  judgment  be  reversed,  the 
▼evdtct  set  aside,  and  the  case  remanded  for  further  proceedings 
according  to  law ;  with  directions  to  the  judge  not  to  admit  parol 
evidence  of  a<ny  authority  in  the  lessee  to  cut  wood,  resulting  from 
the  intention  of  the  parties  at  the  execution  of  the  lease.  The 
appellee  paying  the  costs  of  appeal. 

Edwards^  for  the  appellant.  No  couiwel  appeared  for  the 
appellee. 


Maria,  and  another  t^.  WiLiiiAM  £.  Edwards,  Executor,  and 

another. 

Artide  1576  of  the  Civil  Code,  trhich  provides  that  id  the  eotintry  it  saffiees  for  the 
validity  of  noneupatiYe  testaments,  under  private  signature,  that  they  be  pasa* 
ed  in  the  presence  of  three  witnesses  reuding  in  the  phice  where  the  testament  itf 
reeeived,  or  of  five  witnesses  re&iding  out  of  that  place,  provided  that  a  greater 
nnmber  cannot  be  procured,  does  not  contemplate  a  physical  or  absolute  impossi- 
bility.   Beasonable  diligenee  to  procure  the  witnesses,  is  all  tliat'is  required. 

The  fornulitles  and  conditions  required  by  law  for  the  emancipation  of  slaves,  cannot 
be  dispensed  with  by  a  testator  who  ordem  his  slaves  to  be  set  free,  any  more  than 
by  a  master  who  desires  to  emancipate  them  during  his  life  time. 

Appeal  from  the  District  Court  of  Iberville,  Nicholh,  J. 

MoRPHT,  J.  The  petitioners  sue  for  their  freedom  under  the  last 
will  of  the  late  James  Goodbee.  The  evidence  in  the  case 
shows  that  on  the  5th  of  December,  1838,  a  sealed  olographic  will 
of  the  deceased  was  presented  to  the  Court  of  Probates  of  the  pa- 
lish of  Iberville.  It  was,  ih  due  course  of  law,  opened,  proved, 
and  ordered  to  be  executed.  On  the  same  sheet  of  paper,  and 
below  the  olographic  testament,  which  bears  date  the  11th  July, 
1838,  there  was  an  instrument  of  writing  purporting  to  be  a  codicil 
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to  the  same,  dated  the  14th  of  November,  1838,  and  signed  by  the 
deceased  in  the  presence  of  four  witnesses.  Of  this  instrument, 
which  grants  to  the  petitioners  their  freedom,  no  notice  whatever 
was  taken  by  the  Probate  judge,  either  because  it  was  overlooked, 
or  more  probably  because  he  took  it  for  granted  that  being  signed 
only  by  four  witnesses,  it  was  of  no  account,  and  necessarily  nall« 
The  first  will  having  been  duly  proved,  the  defendant,  Edwards, 
was  appointed  executor,  and  caused  the  petitioners  to  be  exposed 
for  sale,  with  other  effects  and  property  of  the  estate,  when  they 
were  purchased  by  his  co-defendant,  Webb.  Subsequent  to  these 
proceedings,  on  the  30th  of  April,  1840,  R.  P.  Bowie,  one  of  the 
subscribing  witnesses  to  this  codicil,  presented  a  petition  to  the 
Probate  Court,  praying  that  this  instrument  might  be  recognized  as 
the  last  will  and  testament  of  James  Goodbee.  The  four  subscri- 
bing witnesses  were  summoned,  their  testimony  reduced  to  writing, 
and  the  will  ordered  to  be  recorded  and  executed.  The  present 
suit  was  then  brought,  wherein  there  was  judgment  below  for  the 
plaintiffs.     The  executor  atone  appealed. 

The  only  question  to  be  determined  is,  whether  this  case  comes 
within  the  exception  established  by  article  1576,  in  relation  to  the 
number  of  witnesses  required  for  nuncupative  wills,  under  private 
signature,  when  made  in  the  country  ?  The  general  rule,  as  pro- 
vided by  article  1574,  is  that  testaments  of  this  kind  must  be  made 
in  the  presence-  of  five  witnesses,  residing  in  the  place,  or  of  seven 
residing  elsewhere.  The  above  mentioned  exception  declares,  that 
with  regard  to  wills  made  in  the  country,  three  witnesses  residing 
in  the  place,  or  five  residing  elsewhere,  will  suffice,  provided  a 
greater  number  of  witnesses  cannot  be  had.  The  testimony  shows 
that  at  the  time  of  the  execution  of  the  last  mentioned  instrument, 
the  situation  of  the  testator  was  considered  by  his  physician  as  ex- 
tremely precarious.  He  had  been  very  ill  for  some  time  past,  and 
was  then  in  the  last  stage  of  a  dropsy,  which  might  have  caused  his 
sudden  death.  These  apprehensions  of  the  physician  are  shown  to 
have  been  well  grounded,  by  the  fact  of  the  testator  dying  the  very 
day  after  the  will  was  made.  The  parish  judge  was  sent  for  to 
make  a  will.  Being  unable  to  attend,  he  sent  word  that  a  will 
could  be  made  without  his  presence,  if  attested  by  hve  witnesses, 
but  that  four  would  be  sufficient,  if  a  greater  number  could  not  be 
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procured.  In  consequence  of  this  suggestion,  several  fruitless 
attempts  were  made  to  obtain  the  necessary  number  of  witnesses. 
It  is  true  that  several  competent  witnesses  are  proved  to  have  been 
ia  the  neighborhood,  but  although  some  were  sent  for  to  complete 
the  requisite  number,  they  did  not  attend,  and  there  was  no  means 
of  coercing  their  attendance.  The  testator  was  in  a  dying  condi- 
tion, and  anxious  to  make  his  will.  There  being  no  hope  of  ob* 
taining  an  additional  witness  on  that  day,  the  will  was  executed  in 
the  presence  of  four  witnesses  only,  and  the  trstator  died  the  fol- 
lowing day.  Had  the  testator  lived  several  days  after,  this  will 
could  not  perhaps  have  been  considered  as  valid,  because  another 
might  have  been  made  with  the  necessary  number  of  subscribing 
witnesses.  But  under  the  circumstances  of  this  case,  we  are 
satisfied,  with  the  Probate  judge  and  the  court  a  qua,  that  a  greater 
number  6(  witnesses  could  not  be  obtained.  Article  1576  does  not 
contemplate  a  physical  or  absolute  impossibility ;  reasonable  dili- 
gence to  procure  the  witnesses  is  all  that  is  required.  1  Martin, 
N.  S.,  489.  12  La.,  483.  The  decree  of  the  District  Court,  how- 
ever, appears  to  us  to  go  too  far,  when  it  adjudges  the  petitioners  to 
be  absolutely  free.  There  are  certain  formalities  to  be  fulfilled, 
and  certain  conditions  required  by  the  laws  of  the.  state  for  the 
emancipation  of  slaves,  which  cannot  be  dispensed  with  when  a 
testator  orders  his  slaves  to  be  set  free,  any  more  than  when  a  mas- 
ter during  his  life  time  wishes  to  emancipate  them.  Civ.  Code, 
art.  185.     1  BuUard  and  Curry's  Digest,  428,  429,  and  430. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed ;  and  that  the  slaves  Maria  and  George  Joseph  be  declared 
to  be  entitled  to  their  freedom  under  the  will  of  the  late  James 
Goodbee,  and  that  the  executor  take  the  necessary  steps  to  have 
them  emancipated  according  to  law ;  the  appellees  to  pay  the 
costs  of  this  appeal. 

This  case  was  argued,  ex  parte,  by  Labauve,  for  the  appellant. 
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It  li  uoft  iMMttery  Hurt  the  pjuwliawr  ihoald  be  ftotiially  ditymened^  to  eoiudtiiflr 
an  evietion.  k  may  take  place  where  he  eontiouea  to  hold  the  propertyi  if  aoder 
a  diffqrent  title  from  that  traosfeiTed  to  him  by  hit  vendor,  as  where  he  inhe- 
rits  it,  or  acquires  it  by  purchase  from  tlie  true  owner. 

Wherft  k  tract  of  hind  purchased  by  defendant  from  the  pUltitiff,  wat  selk^  and  iOM 
for  a  debt  d«e  by  the  latter,  as  curator  of  a  minor,  and  defendant  becanne  the  psr^ 
chaser,  hdd:  that  defendant  ecntiuued  to  hold  under  the  tille  of  his  ocigioal 
Tendor,  the  sheriff's  deed  purporting  to  transfer  to  him  nothing  more  than  the  title 
of  the  latter,  and  that  such  purchase  cannot  be  vielved  as  an  actual  erictioti, 
ftttdiorizing  the  vendee  to  refuse  ^e  payment  of  the  pt^ee,  or  to  reeover  it  back 
when  paid  $  and  that  it  ean  give  him  no  other  or  greater  rights  than  he  would  have 
had,  if,  to  avoid  being  dispossessed,  he  had  paid  the  debt  of  his  wendor;  in  which, 
ease  he  would  have  had  an  action  of  warranty  for  the  reimbursement  of  the  amount 
paid. 

Though  it  may  well  be  doubted  whether,  in  a  regular  hypdthecary  a^Uoti,  thto  par*^ 
in  poaseaaion  is  bound  to  ^Ire  notice  of  the  seiaure  to  his  vendor,  as  demand  msat 
be  made  of  the  principal  debtor  thii*ty  days  before  resorting  to  the  mortgaged  pro- 
perty in  the  hands  of  a  third  possessor,  which  may  be  considered  as  sufficient 
hotloe,  yet  where  the  property  is  seized  in  the  hi&nds  of  the  latter,  under  the  tte-> 
eree  6C  a  court  having  n6  jurisdiction  to  order  said  seiEare,  mUMte  ma$erim^  U 
will  be  his  duty  to  resist  such  illegal  proaesa,  or  to  notify  his  vendor. 

An  answer,  changing  tlie  issue,  offered  to  be  filed  aAcr  the  ease  has  been  fixed  fbc 
trial,  will  not  be  received. 

Api»EAt  fVom  tbe  District  Court  of  IberTiUfe,  Dtbli4Ht,  J. 

MoRPHY,  J,  This  suit  is  brought  to  recover  the  price  of  plropetty 
sold  to  the  defendant,  by  two  dtfTerent  siiks,  executed  t6  him  iti  the 
jrea^  18!29  and  1830.  Although  the  pleadings  set  up  Tarious  meane  of 
defetJt^e,  the  only  twe  relied  on  in  argument,  and  wKich  it  is  necessary 
to  mention,  is,  that  defendant  has  been  ericted  in  consequence  of  a 
legal  mortgage  existing  Oti  the  property  sold,  in  favor  of  one  Alexia 
Brasiet^  of  whom  the  plaintiff  had  been  curator  ctd  ftonct,  long  be* 
fore  these  sales.  There  was  judgment  below  for  MSSOugaiUst  t)l» 
defehdtittt,  frt>m  which  he  appealed. 

This  case  came  before  the  court  in  March,  1836,  and  was^ 
then  remanded  with  instructions  to  the  judge  a  quo^  not  to  re- 
ject the  record  of  the  suit  in  Ihe  court  of  probates  of  Alexis  Brasset 
V.  Auguste  Landry^  which  had  been  offered  in  evidence  by  the  de- 
fendant, and  been  rejected.  From  the  proceedings  had  in  that  suit 
it  appears,  that  in  1827  the  plaintiff  had  given  a  special  mortgage 
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am  tke  tract  of  land  afterwards  aoM  to  the  defendaat,  fer  ooret^  m{ 
his  adamistnUiott  as  ccurator  ad  bonm  of  Alexis  Brasset.  That  oa 
d»e  4th  of  January,  1833>  the  latter  obtained  against  tke  plaintiff  a 
j«dgioem  for  $1600  in  the  Court  of  Probates,  ordering  the  property 
thus  mortgaged  to  be  seised  and  sold,  as  if  it  were  still  in  the  pos- 
eession  of  Augnste  Landry.  To  this  proceeding  Gamet  made  no 
objection,  nor  did  he  giro  notice  to  has  irendor  of  the  seizure.  The 
propevty  was  bonght  in  by  himself,  at  twelve  moatfas'  credit,  fer  the 
sum  of  $1060,  being  about  one-fifth  of  its  real  value.  It  is  con- 
tended, on  the  part  of  the  appellant,  that  this  sale  amounts  in  law 
Jto  an  eviction  of  all  the  titles  traasCerred  to  him  by  Landry,  «nA 
4liat  lie  no  longer  hoids  under  tbose  titles,  but  under  the  sheriff's 
oaie  to  hiffl,  purauant  to  the  decree  of  the  Court  of  Probates,  it  is 
ime  that  by  the  authorities  to  which  we  have  been  referred,  ike 
^loctrine  is  well  establidied,  that  in  order  to  constitute  an  eviction, 
it  is  aot  absfrluteily  necessary  that  the  purchaser  should  be  aotualiy 
disposesssed.  That  eviction  takes  place,  although  the  purchaser  con- 
iUnues  to  hold  the  property,  if  it  be  under  a  title  which  is  pot  that 
-transferred  to  him  by  his  vendor ;  as  if  he  ohould  inherit  the  pro- 
perty, or  should  acquire  it  by  purchase  from  the  true  owner. 
Pothier,  Vente,  No.  06.  Troplong,  Yente,  No.  415.  TouWer, 
Vol.  16;  Continuation  by  Duvergier,  Vol.  1,  Nos.  309,  SIS.  it 
appears  to  us  that  these  authorities  do  not  contemplate  a  case  like 
*the  present.  By  buying  in  the  property,  when  seized  at  the  suit  of  . 
Alexis  Brasset,  Gamet  continued  to  hold,  and  yet  holds  under  the 
dtitle  of  Landry,  for  the  sheriff's  deed  purports  to  transfer  to  ham 
jMihuig  more  than  the  right,  title,  and  pretensions  of  his  own  vendor. 
This  purchase  oannot,  in  our  opinion,  be  viewed  as  an  actual  evic- 
lioii*  authorising  Gamet  to  resist  die  payment  of  the  price,  or  to  re- 
cflMrer  it  baok,  had  it  been  paid.  It  cannot  give  him  any  other  or 
greater  rights  than  he  would  haye  had,  if  to  avoid  being  dispossessed, 
he  had  paid  the  debt  of  his  vendor;  in  which  case  he  would 
-have  had  a  claim  or  action  of  warranty  for  the  reimbursement  of « 
the  amount,  thus  paid  to  prevent  .eviction.  Civ.  Code,  SS7S. 
Pothier,  Vente,  No.  88.  Johnston  v.  Bell  et  al.,  6  Martin,  N.  8.,  886. 
But  even  if  by  reason  of  this  seizure,  and  sale  to  himself,  defen- 
dant could  be  .considered  as  evicted,  such  an  eviction,  under  the 
circumstances  of  this  case,  could  not  enable  him  to  resist  the  pay- 
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ment  of  the  price.  From  the  testimony  before  us,  and  the  acts  and 
declarations  of  the  defendant,  we  have  received  the  impression,  that 
he  had  beforehand  made  an  arrangement,  and  come  to  an  under- 
standing with  the  seizing  creditor,  Alexis  Brasset,  to  cause  himself 
to  be  evicted,  so  as  to  evade  the  payment  of  the  price.  It  is  not 
pretended  that  the  defendant  gave  any  notice  of  the  seizure  ta  his 
vendor.  In  a  regular  hypothecary  action  it  may  well  be  doubted, 
whether  any  such  notice  is  at  all  necessary  under  our  laws,  because 
the  demand  required  to  be  made  of  the  principal  debtor,  thirty  days 
before  resorting  to  the  mortgaged  property  in  the  hands  of  the  third 
possessor,  may  be  considered  as  a  sufficient  notice  to  the  former. 
If,  after  this  demand,  he  does  not  come  forward  and  discharge  the 
mortgage,  which  threatens  his  vendee  with  eviction,  it  must  be,  be- 
cause be  is  unable  or  unwilling  to  do  it.  But  be  this  as  it  may,  it 
is  clear,  that  when  this  property  was  seized  in  Qamet*s  hands,  uxi- 
der  a  decree  of  the  Court  of  Probates,  which  had  no  jurisdiction, 
ratione  materiss^  to  order  such  seizure,  it  was  his  duty  to  resist  this 
illegal  proceeding,  or  at  least  to  notify  the  plainliflT,  who  might  have 
paid  the  debt  or  enjoined  the  proceeding.  Instead  of  doing  this, 
the  defendant  suffered  the  property  to  be  exposed  for  sale,  bought 
it  himself  for  a  small  sum,  and  settled  for  the  amount  by  means  of 
arrangements  previously  made  with  the  seizing  creditor.  It  is 
clear  that  such  proceedings  cannot  justify  him  in  resisting  the  pay- 
ment of  the  price  ;  but  as  he  discharged  a  debt  due  by  the  plain- 
tiff,  his  right  to  recover  it  must  be  reserved.  We  cannot  allow  it 
in  compensation  or  reconvention  in  this  suit,  under  the  pleadings 
exhibited  by  the  record.  An  amended  answer,  it  is  true,  was  offered 
by  the  defendant,  setting  up  this  claim  and  other  means  of  defence, 
after  the  case  had  been  set  for  trial.  The  judge,  in  our  opinion, 
correctly  refused  to  admit  it,  as  it  was  not  offered  in  proper  time, 
and  as  it  changed  the  issues  upon  which  the  parties  were  about 
proceeding  to  trial. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  affirmed  with  costs ;  reserving  the  defendant's  right  to  sue  for 
any  sum  paid  by  him  on  account  of  the  plaintiff,  in  consequence  of 
mortgages  existing  on  the  property  sold  to  him. 

Argued,  ex  parttj  by  LabauvCf  for  the  appellant. 
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Helene  Porche  V.  Theophile  L'Admirault. 

The  defendant  is  appellant  from  a  judgment  of  the  District 
Court  of  Pointe  Couple,  Nicholhy  J.,  rescinding  the  sale  of  a 
slave. 

6uLX«ARD,  J.  This  is  a  redhibitory  action,  in  which  the  plaintiff 
seeks  the  rescission  of  the  s^le  of  a  slave,  on  account  of  a  malady 
pronounced  by  physicians  to  be  a  pulmonary  consumption.  The 
plaintiff  alleges  that  about  two  months  after  her  purchase  the  slave 
was  taken  sick,  when  she  was  examined  by  physicians,  who  assured 
her  that  the  slave  had  been  subject  to  the  disease  anterior  to  her  pur- 
chase. That  she  offered  the  vendor  to  restore  the  slave,  and  cancel 
the  contract,  but  that  he  refused.  She  further  alleges  that  the 
disease  is  incurable,  and  that  her  service  is  so  interrupted  that  she 
is  of  no  value,  but  rather  a  burden  to  her. 

The  answer  of  L'Admirault,  the  nominal,  and  that  of  the  inter- 
venor,  Benjamin  Poydras  de  Lalande,  the  real  vendor,  deny  the 
existence  of  the  disease  at  the  time  of  the  sale. 

It  being  alleged  in  the  petition  that  the  girl  fell  sick  two  months 
after  the  sale,  it  is  incumbent  on  the  plaintiff  to  prove  that,  although 
apparently  in  good  health  at  the  time,  the  slave  was  in  fact  laboring 
under  the  disease  stated  in  the  petition.  For  this  purpose  she  produc- 
ed Dr.  Smith  as  a  witness,  who  testified  that  he  hdd  been  the  family 
physician  of  Mr.  Beauvais,  the  former  owner,  and  that  he  had 
given  him  his  opinion  that  the  girl  was  predisposed  to  tuberculous 
consumption,  although  he  had  never  treated  her  for  that  disease. 
That  he  saw  the  girl  afterwards  at  the  plaintiff's,  and  examined  her 
chest  by  percussion  and  by  the  stethoscope,  by  which  examination 
he  detected  hepatization  of  the  lungs,  which  may  exist  in  conse- 
quence of  inflammation,  without  tubercles. 

Dr.  L'Admirault,  on  the  other  hand,  considers  the  disease  under 
which  the  slave  is  laboring  as  bronchitis,  combined  with  chronic 
gastritis,  that  is  to  say  that  the  mucous  membranes  of  the  stomach 
and  bronchia  are  in  a  state  of  irritation ;  and  this  appears  to  have 
been  her  condition  at  the  time  of  the  trial.  But,  he  adds,  that  her 
condition  in  July,  was  not  such  as  to  induce  him  to  conclude  that 
she  was  sick  in  March,  the  time  of  the  sale. 
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Dr.  Donall^n  saw  her  in  July,  1810,  and  thought  she  was  labor- 
ing under  a  pulmonary  disease,  but  did  not  examine  her  with 
instruments.  She  was  also  affected  with  a  suppression  of  men- 
struation. 

Dr.  Ferrier  had  also  been  the  family  physician  of  Mr.  Beauvais» 
and  knew  the  servant ;  and  does  not  confirm  Dr.  Smith's  opinion 
as  to  her  tuberculous  diathesis.  He  examined  her  afterwards 
twice,  at  the  plain liflT's  request,  the  last  time  with  the  stethoscope, 
and  that  examination  did  not  disclose  any  serious  injury.  He  did 
liiot  pursue  his  enquiry  far  enough,  to  satisfy  himself  whether  there 
existed  any  induration  or  hepatization  of  the  lungs. 

The  evidence  leaves  it  doubtful  whether  the  disease  existed  at  the 
itime  of  the  sale,  or  whether  it  originated  afterwards,  and  whether 
ithere  is  a  probability  of  her  recovery.  The  medical  works  which 
iiave  been  looked  into  for  information  on  this  subject,  to  wit.  Jack- 
.4son's  Principles  of  Medicine,  Clinique  Medicale  by  Andral,  and 
Recherches  sur  la  Phthisic  by  Louis,  have  failed  to  dissipate,  if 
^hey  b^Lve  not  confirmed  those  doubts.  The  time  which  has 
^elapsed  since  the  first  trial  will  have  tended  to  elucidate  this  mys- 
tery, by  exhibiting  a  further  development  of  the  disease,  or  a 
favorable  change,  which  ic  appears  was  possible.  Justice  therefore 
requires,  we  think,  that  the  case  should  be  remanded  for  a  new- 
trial.  In  the  present  state  of  the  case,  the  plaintiff  has  not  made 
her  case  sufficiently  certain  to  justify  a  judgment  in  her  favor. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  the 
case  remanded  for  a  new  trial.  The  costs  of  this  appeal  to  be  paid 
by  the  plaintiff  and  appellee. 

Janirif  for  the  appellant.     No  counsel  appeared  for  the  appellee. 
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AovuNV  Tekbbu.  9.  Isaac  W.  Cvtbxr,  Syndic. 

AhtoI  crideBce  is  adminible  to  proTC  that  dayes,  purchated  by  a  married  voraan, 
▼ere  paid  for  oat  of  her  paraphernal  funds,  though  not  so  stated  in  the  act  of  sale. 
Sttch  eridence  is  not  repugnant  to  the  deed. 

A  married  voman  baling  the  right  to  resutne,  at  any  moment,  the  administration 
of  her  parapfaeraal  property,  it  is  unnecessary  to  prove  that  the  had  the  aetnai 
adaunistratloa  at  the  time  that  she  expended  a  part,  with  her  husband's  con- 
seat,  in  the  purchase  of  other  property,  that  act  itself  being  one  of  adminis- 
tration. 

Where  the  wife  retains  the  administration  of  her  pamphemal  estate,  and  the  title  is 
taken  in  her  name,  either  as  a  pureliase  with  funds  which  she  administers  without 
the  assistanee  of  her  husband,  or  as  a  dation  en  payemerU  made  to  her  by  a  debtor 
of  a  separate  and  paraphernal  claim,  the  property  remains  paraphernal,  and  does 
not  iall  into  the  community  of  acquitt  et  gain*. 

A  wiTe^s  right  to  reinvest  the  proceeds  of  paraphernal  property  sold  by  her,  is  but 
ft  •orroilary  of  her  right  to  administer,  or  to  sell,  or  otherwise  alienate  it  Such 
eontraets  may  be  made  by  act  sous  teign-privi -,  no  law  requires  that  they  should 
be  made  by  authentic  act 

Apfbal  from  the  District  Court  of  St.  Tammany,  /one«,  J. 

Janin,  for  the  appellant*  contended  that  a  married  woman  who 
wishes  to  invest  her  separate  funds  in  the  purchase  of  property. 
Bust*  in  order  to  prevent  its  becoming  a  part  of  the  community^ 
declare  by  natmrial  ad  that  she  purchases  for  her  sole  account, 
and  from  what  source  she  obtained  the  money  given  in  payment. 

O.  Sirawbridgt^  contra*  It  is  enough  that  she  take  the  title  in 
ber  own  name,  provided  she  afterwards  prove  that  the  price  was 
paid  oQt  of  her  own  means.  The  purchase  of  separate  property, 
inay  be  made  as  well  by  private  as  by  authentic  act. 

BviAAKn,  J^  The  plaintiff  claims  as  her  own  property  two- 
Akres  sarrendened  by  her  husband  to  his  creditor*,  and  the  syndte 
B  appellant  from  a  judgment  which  recognizes  her  title. 

The  facts  appear  to  be^  that  the  plaintiff  was  entitled  to  a  certain 
8«m  in  the  succession  of  her  father,  which  constituted  her  pBr»> 
pheraal  property.  That  thn  sum  was  received  by  her  husband 
during  the  marriage ;  and  that  in  1884  she  purchased  one  of  tha 
daves  in  her  own  name,  of  one  Simmons,  and  that  the  other  was 
purchased  by  her  agent  in  Kentucky,  in  the  year  1838;  and  that  both 
were  paid  for  out  of  the  funds  in  the  hands  of  her  husband,  derived 
Ifoot  ker  falher^i  aatale. 


\A^ 
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On  the  trial,  it  was  objected  that  parol  evidence  was  inadmissible 
to  prove  that  the  slaves  were  purchased  with  paraphernal  funds ; 
and  the  defendant  took  a  bill  of  exceptions  to  its  admission  notwith- 
standing his  objections.  It  was  objected  to  on  the  ground  that  such 
proof  was  against  and  beyond  what  was  contained  in  the  w^ritten 
contract,  and  could  not  be  introduced  without  showing  that  the  wife 
was  in  the  actual  administration  of  her  paraphernal  property. 

The  court,  in  our  opinion,  did  not  err  in  admitting  the  evidence. 
It  does  not  appear  to  us  that  the  evidence,  that  the  price  stated  to 
have  been  paid,  was  in  fact  paid  out  of  the  proper  funds  of  the 
wife,  is  repugnant  to  the  deed  itself;  and  as  the  wife  has  at  any 
time  the  right  of  resuming  the  administration  of  her  paraphernal 
properly,  and  it  belongs  legally  to  her,  we  see  no  necessity  for 
proving  that  she  had  the  actual  administration  at  the  tinie  that  she 
appropriated  a  part  of  it  to  the  purchase  of  the  slaves,  with  her  hus- 
band*s  consent.  That  act  alone  was  one  of  administration,  and 
was  done  with  the  consent  of  the  husband.  The  bare  receipt  of 
the  money  by  her  husband,  d6es  not  alone  show  tliat  she  had  con- 
fided to  him  the  administration.  On  the  contrary  a  part  of  it  was 
employed  by  her  agent  in  Kentucky,  under  her  orders,  and  was 
invested  in  the  purchase  of  one  of  the  slaves  in  dispute.  If  the 
slaves  had  died,  and  the  wife  had  claimed  of  the  syndic,  as  a  debt 
due  her,  the  amount  derived  from  her  father's  estate,  we  think, 
under  all  the  circumstances  of  this  case,  that  she  could  not  have 
recovered  ;  because  the  investment  of  the  amount  by  her,  even 
during  the  marriage,  would  be  considered  as  a  valid  contract.  It 
is  difficult  to  find  any  real  distinction  between  this  case  and  that  of 
Domingutz  v.  Zee,  17  La.,  300.  In  that  case  we  held,  that  when 
the  wife  retains  the  administration  of  her  paraphernal  estate,  and 
the  title  is  taken  in  her  name,  either  as  a  purchase  with  the  funds 
which  she  administers  without  the  assistance  of  her  husband,  or  as 
a  dation  enpay?ment  made  to  her  by  a  debtor  of  a  separate  and 
paraphernal  claim,  the  property  thus  acquired  remains  paraphernal, 
and  does  not  fall  into  the  community  of  acquets  et  gains. 

We  readily  admit  that  the  subject  is  not  free  from  difficulties, 
growing  out  of  the  very  general  dispositions  of  the  law  applicable 
to  such  cases.  The  wife's  right  to  sell,  or  otherwise  alienate, 
and  to  administer  her  paraphernal  property,  is  clear.    Her  right  to 
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Te-inyest  the  proceeds  of  her  property  thus  disposed  of,  would  seem 
to  be  but  a  corollary  from  that  principle.  It  would  perhaps  be  a 
safe  atid  proper  precaution  to  require  that  such  contracts  should  be 
by  authentic  act,  as  contended  for  by  the  defendant's  counsel ;  but 
we  are  not  aware  that  any  law  requires  it,  and  we  have  never  re- 
cognized its  necessity  to  their  validity.  It  is  certainly  of  their 
essence  that  the  wife  herself  should  make  the  purchase  legally, 
while  in  the  administration  of  her  paraphernal  property,  and  that 
it  should  be  a  bona  fide  re-investment  of  money  under  her  control, 
and  forming  a  part  of  her  paraphernal  property,  or  a  dation  en 
payemenL  Such  contracts,  under  private  signature,  might  more 
readily  be  supposed  to  be  antedated  by  collusion  between  husband 
and  wife.  But  in  the  present  case  we  see  nothing  suspicious.  The 
purchases  were  made  many  years  before  the  surrender  by  the  hus- 
band, and  so  sar  from  his  colluding  with  the  wife,  the  slaves  were 
placed  on  his  bilan  as  his  own  property. 

JtidgmerU  cffirmtd. 


UsKRiT  Grandison  Kbmp,  and  others.  Heirs,  v.  Abnbr  Womack. 

Wbere  both  parties  claim  under  the  same  person,  neither  can  dispute  his  title. 

A  remission,  in  the  court  below,  of  the  amount  of  damages  allowed  by  the  jury,  wiU 
stop  the  party  from  setting  up  any  claim  for  damages  in  the  appellate  court. 

A  and  B  sue  as  heirs,  and  judgment  in  favor  of  A  and  against  B.  Defendant  alone 
appeals,  alleging  in  his  petition  that  he  complains  only  of  so  much  of  the  judg- 
ment as  was  in  favor  of  A.  On  the  trial  of  the  appeal,  B  intervened.  ^Zc/,  that 
not  having  appealed,  he  cannot  interfere  without  the  consent  of  the  defendant! 
and  diat  so  much  of  the  judgment  only  as  was  in  favor  of  A,  is  before  the  court 

Appeal  from  the  District  Court  of  St.  Helena,  Jones^  J. 

/.  P.  BuUard,  for  the  plaintiffs. 

Preston^  for  the  appellant. 

Garland,  J.  Merrit  Grandison  Kemp,  and  Virginia  Caroline 
Kemp,  represent  themselves  as  the  legal  heirs  of  David  Kemp,  de- 
ceased, by  right  of  representation  of  their  father,  Thomas  Kemp, 
deceased,  who  was  a  brother  of  David.  They  claim  one  undivided 
fifth  of  a  number  of  slaves  in  possession  of  the  defendant,  and  the 
VOL.  I.  47 
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value  of  their  services  for  six  years  and  six  months,  previous  to  the 
institution  of  this  suit,  which  they  say  was  five  hundred  and  twenty 
dollars.  The  defendant  says,  that  neither  the  plaintifTs,  nor  those 
under  whom  they  claim,  ever  had  any  right  or  title  to  the  negroes 
described  in  the  petition.  He  further  avers,  that  he  has  had  open^ 
unequivocal,  and  public  possession  of  said  slaves  as  owner,  for  up- 
wards of  nineteen  years,  without  interruption ;  wherefore  he  pleads 
the  prescription  of  five,  ten,  and  fifteen  years. 

The  evidence  shows  that  the  slaves  in  controversy,  or  those  from, 
whom  they  descended,  were  in  the  possession  of  David  Kemp  as 
owner,  previous  to  his  death,  about  the  year  1820.  He  had  in- 
herited one  or  more  of  them  from  Jonathan  Kemp,  who  died  pos- 
sessed of  them  as  owner.  After  the  death  of  David  Kemp,  the 
slaves  went  into  the  possession  of  Isaac  Kemp,  from  whom  the  de- 
fendant got  them  in  a  manner  not  clearly  explained,  though  it  may 
be  inferred,  by  purchase,  as  a  witness  says  that  he  told  defendant*, 
after  he  had  made  the  first  payment  for  the  slaves  to  Isaac  Kemp« 
that  he  had  better  not  pay  the  balance,  until  the  estate  of  David 
Kemp  was  seltled,  as  the  title  might  not  be  good,  if  that  estate 
should  prove  insolvent.  It  is  further  proved,  that  the  defendant  has 
been  in  open  and  undisguised  possession  since  the  year  1821.  The 
plaintiffs  were  minors  at  the  death  of  David  Kemp,  one  of  them 
being  born  about  Christmas,  in  the  year  1817,  the  other  about  two 
years  previous. 

The  heirs  of  Asa  Kemp,  another  brother  of  David  Kemp,  were 
also  plaintiffs  in  this  suit.  In  relation  to  them,  besides  the  facts  al- 
ready stated,  it  is  in  evidence  that  they  w^ere  never  residents  of  this 
state,  and  were  of  age  at  the  time  of  the  death  of  their  uncle,  whose 
heirs  they  claim  to  be. 

There  was  a  verdict  and  judgment  in  favor  of  the  heirs  of  Tho- 
mas Kemp,  for  one-fifth  of  the  slaves  in  possession  of  the  defen- 
dant, and  for  thirteen  dollars  and  thirty-three  cents  damages  as  hire; 
and  against  the  heirs  of  Asa  Kemp.  The  latter  moved  for  a  new 
tcial,  which  was  overruled.  The  defendant  appealed  from  so  much 
of  the  judgment  as  was  in  favor  of  the  heirs  of  Thomas  Kemp. 
The  heirs  of  Asa  Kemp  have  taken  no  appeal,  but  appear  in  this 
court,  and  claim  a  reversal  of  the  judgment  against  them,  and  ask 
for  a  judgment  in  their  favor  for  one-fifth  of  the  property  in  contro- 
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▼ersy.  Previous  to  signing  the  judgment,  the  plaintiffs,  M.  G.  and 
y.  C.  Kemp,  entered  a  remission  of  the  damages  in  favor  of  the 
defendant. 

There  is  no  question  raised  as  to  the  heirship  of  the  plaintiffs  re- 
presenting Thomas  Kemp,  or  as  to  his  heing  a  brother  of  David,  who 
died  without  ascendants  or  descendants.  That  the  slaves  were  in 
the  possession  of  David  Kemp  as  owner,  at  the  time  of  his  death* 
is,  we  think,  clearly  shown  ;  and  that  the  defendant  acquired  them 
through  Isaac  Kemp,  another  heir,  is  equally  clear.  The  defendant 
exhibits  no  title,  but  relies  upon  the  objection,  that  the  plaintiffs 
show  no  legal  title  in  David  Kemp,  and  the  prescription  of  fifteen 
years. 

As  to  the  first  objection,  we  are  of  opinion,  that  the  evidence 
shows,  that  the  slaves  were  in  the  possession  of  David  Kemp,  as 
owner,  at  the  time  of  his  death.  He  is  therefore  the  author  of  the 
titles  under  which  both  parties  claim,  and  neither  can  dispute  his 
title,  according  to  the  well  settled  principles  of  our  jurisprudence. 
1  Martin,  N.  S.,  677.  4  lb.,  402.  2  La.,  209-213.  8  La., 
234, 5M1. 

The  defendant  relies  upon  articles  3465,  3466  of  the  Civil 
Code,  to  sustain  his  plea  of  prescription,  and  he  would  be  protected 
by  them,  if  no  cause  were  shown  to  suspend  or  interrupt  the  pre- 
scription. But  it  is  proved,  that  Merrit  G.  Kemp  did  not  arrive  at 
the  age  of  majority  until  the  month  of  December,  1S36,  and  his  sister 
not  until  about  two  years  thereafter.  This  suit  was  commenced  on 
the  30th  of  April,  1841.  These  plaintiffs  are  therefore  within  the 
article  3488  of  the  Code,  which  suspends  the  prescription  as  to 
them  during  their  minority.  This  view  of  the  case  renders  it  un- 
necessary to  consider,  what  effect  the  institution  of  the  suit  for  par« 
tition,  commenced  in  1834,  between  these  and  other  parties,  may 
have  upon  the  question.  .« 

The  counsel  for  the  plaintiffs  has  insisted,  in  this  court,  upon 
having  the  judgment  amended  in  their  favor,  so  as  to  allow  hire  for 
the  slaves,  from  the  time  the  suit  was  commenced  in  the  Probate 
court,  in  1834,  as  they  say  that  the  defendant  was  a  possessor  in 
bad  faith  from  that  time.  Upon  this  point,  it  is  only  necessary  to 
observe,  that  the  plaintiffs  have,  in  our  opinion,  renounced  their 
claim  for  damages  or  hire,  by  entering  a  remission  of  the  amount 
allowed  by  the  jury  that  tried  the  cause. 
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As  to  the  plaintiffs,  claiming  as  heirs  of  Asa  Kemp,  we  do  not 
think  that  they  are  properly  before  us.  They  have  taken  no  ap- 
peal from  the  judgment  rendered  against  them.  The  defendant,  in 
his  petition  of  appeal,  says  that  he  complains  only  of  that  portion 
of  the  judgment  which  is  in  favor  of  the  heirs  of  Thomas  Kemp, 
and  that  only  is  before  us.  There  is  no  law  to  authorize  such  an 
interference,  as  is  claimed  by  Asa  Kemp's  heirs,  without  the  con- 
sent of' the  defendant.  The  law  prescribes  a  mode,  by  which  they 
can  obtain  redress,  if  they  are  entitled  to  it ;  but  they  cannot  do  so, 
in  the  mode  in  which  they  now  seek  it. 

Judgment  affirmed. 


Henrt  Landry  v,  Auouste  Gautreau. 

The  act  of  Congress  of  the  drd  of  March,  1811,  proTiding  for  the  final  adjustment 
of  land  claims,  and  for  the  sale  of  the  public  lands  in  the  territories  of  Orleana 
and  Louisiana,  revived  hy  the  act  of  the  11th  of  May,  1820,  and  the  act  of  the 
15th  of  June,  1832,  authorizing  the  inhabitants  of  the  state  of  Louisiana  to  enter 
back  lands,  continued  in  force  by  that  of  the  24th  of  February,  1835,  authorize  the 
purchase  of  any  vacant  land,  in  the  rear,  not  exceeding  the  quantity  in  the  front 
tracts,  leaving  it  to  the  discretion  of  the  party  to  purchase  any  quantity  he  maj 
desire  within  the  prescribed  limits.  But  when  such  party  has  made  his  election, 
and  purchased  the  quantity  he  desired,  though  less  tlian  he  was  entitled  to  claim, 
he  cannot  afterwards  assert  his  original  rights,  to  the  prejudice  of  innocent  third 
persons,  acting  in  good  faith,  and  claiming  under  other  laws.  Nor  will  it  suffice 
to  allege  that  he  acted  through  error,  and  purchased  less  tlian  he  was  entitled  to 
buy,  in  consequence  of  mistaking  the  number  of  acres  in  his  front  ti*act.  It  was 
his  dut^  to  have  ascertained  tlie  number  of  acres  it  contained,  and  not  having 
done  so,  within  the  time  prescribed  by  the  acts  under  which  he  purchased,  his 
right  of  pre-emption  was  lost. 

The  act  of  Congress  of  the  15th  of  June,  1832,  is  not  a  renewal  of  any  previous  aet. 
It  is  an  independent  provision,  in  favor  of  those  who  had  not  had  the  benefit  of 
former  laws,  and  includes  an  entirely  new  class  of  cases  not  before  provided  for. 

Where  an  applicant  for  the  purchase  of  certain  public  lands,  under  an  act  of 
Congress  authorizing  the  sale  of  such  lands  vthen  vacant,  does  not  disclose  to  the 
Register  of  Public  Lands  or  to  the  Receiver  of  Public  Moneys  the  fact,  that  they 
were  occupied  at  the  time  of  liis  application,  the  validity  of  the  sale  may  be  in- 
quired into,  without  any  previous  proceeding  on  the  part  of  the  United  States  to 

'  annul  it  The  court  is  bound  to  presume  that  the  ofiicers  of  the  government 
vould  not  have  sold  the  lands,  had  they  known  that  they  were  oceupied,  and  to 
declare  the  sale  a  nullity. 
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The  plaintiff  is  appellant  from  a  judgment  of  the  District  Court 
of  Assumption,  NichoUs,  J.,  in  favor  of  the  defendant. 

Beatty^  for  the  appellant. 

lUley^  for  the  defendant. 

Garland,  J.     The  plaintiff  being  the  owner  of  a  tract  of  land  of 
four  arpens  front,  by  forty  in  depth,  confirmed  to  his  vendor,  Ar- 
n^and  Landry,  on  the  bayou  Lafourche,  on  the  22d  of  February, 
1822,  purchased  from  the  Register  of  the  Land  Office,  and  the  Re- 
ceiver of  Public  Moneys  at  New  Orleans,  an  equal  quantity,  viz., 
one  hundred  and  forty  seven  superficial  acres,  in  the  rear  of  and 
adjacent  to  his  front  tract,  under  the  provisions  of  an  act  of  Con- 
gress, approved  the  Sd  of  March,  1811,  and  revived  for  two  years, 
^by  the  seventh  section  of  another  act,  approved  May  11th,  1820. 
1  Land  Laws,  588,  779.     These  acts  authorized  the   owner  of  a 
tract  of  land  fronting  on  a  water-course,  under  certain  restrictions, 
to  become  a  purchaser,  by  preference,  of  any  vacant  land  in  the 
rear  of  and  adjoining  his  front  tract,  not  exceeding  forty  arpens  in 
depth,  by  the  superficial  quantity  contained  in  the.  front  tract.  When 
this  purchase  was  made,  the  plaintiff  now  alleges,  that  he  supposed 
his  front  tract  contained  only  one  hundred  and  forty  seven  superficial 
acres,  but  that  he  has  discovered  that,  in  onsequence  of  his  side 
lines  opening,  it  contains  forty  seven  acres  and  six-hundredtbs  more, 
although  his  confirmation  is  only  for  four  arpens  front  by  forty  deep, 
equal  to  one  hundred  and  forty  seven  acres.     At  what  time  the 
plaintiff  discovered  the  deficiency  in  the  quantity  of  land  he  was 
entitled   to   purchase,   does   not   appear,   but  on  the  1st  of  June, 
1836,  he  applied  to  the  officers  at  the  same  land  office,  to  become 
the  purchaser  of  these  forty  seven  acres  and  six-hundred ths  of  land, 
under  the  provisions  of  another  act  of  Congress,  approved  June 
15th,  18^,  entitled,  '  an  act  to  authorize  the  inhabitants  of  the  state 
of  Louisiana  to  enter  back  lands,'  8  Laws  U.  S.,  595,  which  act, 
by  another  passed  on  the  24th  of  February,  1835,  was  extended  to 
the  15th  of  June,  1836.     In  the  application  to  purchase,  the  plain- 
tiff bases  his  claim  upon  the  act  of  1832,  and  not  upon  those  of 
1811  and  1820,  under  which  he  entered  the  first  tract.     The  appli- 
cation was  granted,  and  the  plaintiff  purchased  for  $58  83  the  land 
in  controversy. 

In  1832,  the  defendant  commenced  working  on  the  land.  In  1833, 
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he  settled  on  it,  and  remained  with  his  family  and  that  of  his  hrothery 
until  the  15th  June,  1836,  when  for  himself  and  the  minor  children 
of  his  brother,  he  also  applied  to  the  land  officers  in  New  Orleans, 
to  purchase  a  quantity  of  land,  which  includes  the  locu8  in  quo^ 
under  the  pre-emption  law  of  June,  19th,  1834 ;  which  application 
was  granted,  upon  proof  of  settlement  and  cultivation  being  made 
in  conformity  to  law,  and  a  receipt  in  due  form  was  given  him, 
under  which  he  now  claims  the  premises. 

The  plaintiff  contends  that  under  the  acts  of  Congress  of  1811 
and  1820,  he  was  entitled  to  purchase  a  quantity  of  land,  equal  to 
his  front  tract,  and  that  not  having  done  so  at  the  time,  he  had  a 
right  to  a  preference  in  purchasing  the  deficiency,  whenever  it 
should  be  discovered.  If  not  so,  he  contends  that  the  act  of  Con- 
gress of  June  15th,  1832,  and  the  extension  of  it  by  the  act  of 
February  24th,  1835,  revived  his  right,  or  granted  a  new  privi- 
lege. As  to  all  these  acts,  it  is  to  be  observed  that  they  authorize 
the  purchase  of  a  quantity  of  vacant  land  in  the  rear,  not  exceeding 
the  quantity  contained  in  the  front  tract.  This,  we  think, '  leaves 
the  parly  a  discretion  as  to  the  quantity  of  vacant  land  he  may 
enter  or  purchase,  and  having  once  made  his  election,  he  cannot 
afterwards  change  his  mind,  and  claim  his  original  rights  to  the 
prejudice  of  innocent  third  persons,  acting  in  good  faith,  and  claim- 
ing under  other  laws.  The  plaintiff,  in  the  first  instance,  may 
have  chosen  only  to  enter  the  quantity  he  did.  He  now  says,  it 
was  an  error,  as  his  front  tract  was  not  surveyed,  and  he  did  not 
know  the  superficial  quantity  he  was  entitled  to  purchase.  This 
was  not  the  fault  of  the  officers  of  the  United  Stales,  as  it  was  in 
the  power  of  the  plaintiff  to  have  had  his  front  tract  surveyed  to 
ascertain  the  quantity,  and  to  have  availed  himself  of  the  privilege 
accorded  by  law.  Not  having  done  so,  within  the  time  specified 
hy  the  acts  of  Congress  of  1811  and  1820,  we  think  that  his  right 
of  pre-emption  under  those  acts,  ceased  and  became  void.  It 
would  seem  that  such  were  the  plaintiff's  views  also,  as  it  does 
not  appear  that  he  made  any  effort  to  purchase  the  deficient  quan- 
tity, for  more  than  fourteen  years  after  the  date  of  his  first  pur- 
chase. This  is  such  a  long  acquiescence  in  a  reputed  curror,  as  to 
require  a  very  strong  case  to  be  made  out,  to  induce  ^us  to  interfere, 
and  evict  an  innocent  purchaser. 
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As  to  the  rights  of  the  plaiatifi*  under  ihe  act  of  1832,  we  think 
tbey  are  untenable.  Having  once  availed  himself  of  the  privilege 
granted  by  the  acts  of  1811  and  1820,  he  had  no  further  rights 
granted  to  him  by  subsequent  laws.  The  act  of  Congress  of  June 
15th,  1832,  we  do  not  regard  as  a  revival  of  any  previous  act  or 
acts.  It  is  an  independent  provision,  made  in  favor  of  ihose  who 
had  not  had  the  benefit  of  previous  laws,  and  includes  an  entire 
new  class  of  cases,  not  previously  provided  for.  Bui,  if  we  sup- 
pose that  it  did  not,  the  cause  oC  the  plainiiflf  would  not  be  advanced 
by  it.  The  act  of  1832  contains  the  same  restriction  as  previous 
laws,  as  to  the  right  of  preference  being  upon  vacant  lands  only, 
and  it  also  provides  that  the  time  of  delivering  the  notice  of  inten- 
tion to  purchase,  shall  be  considered  as  the  date  of  the  purchase 
and  acceptance  of  the  right.  It  is  shown,  beyond  all  doubt,  that  at 
the  time  that  the  plaintiflT  made  his  purchase,  the  land  was  not 
vacant,  but  had  for  several  years  previous  been  in  the  possession  of 
the  defendant,  who  had  cleared  a  large  portion  of  it,  had  erected 
houses. and  improvements  on  it,  and  had  cultivated  portions  of  it 
in  and  after  the  year  1832,  all  of  which  facts  were  known  to  the 
plaintiff,  and  not  disclosed  by  his  agent  to  the  public  officers  when 
he  applied  to  purchase  the  land.  It  is  not  denied  that  the  defen- 
dant was  a  settler  on  the  place,  and  entitled  to  a  right  of  pre- 
emption under  the  act  of  June  19th,  1834,  if  this  claim  had  not 
been  interposed.  This  case  approaches  so  nearly  in  its  main  fea- 
tures to  that  of  Marsh  and  Miller  v.  Gonsoulin,,  16  La.,  84,  that 
we  must  come  to  the  same  conclusion  in  relation  to  it.  The  plain- 
tiflf's  counsel  contends  that  the  act  of  the  Register  and  Receiver 
in  selling  the  land  to  the  plaintiflT,  has  divested  the  United  States 
of  all  title,  and  that  it  could  not  afterwards  be  sold  to  the  defendant. 
We  are  bound  to  presume  that  the  officers  of  the  United  States 
would  not  have  sold  the  land,  had  they  known  it  was  occupied;  and 
the  argument  is  not  to  be  received  with  much  favor,  when  it  appears 
that  neither  the  plaintifT,  nor  his  agenK  disclosed  the  fact  of  the  land 
being  occupied  at  the  time  of  or  previous  to  the  sale.  If  the  land  had 
in  reality  been  vacant,  some  doubt  might  exist  whether  some  pro- 
ceeding was  not  necessary,  on  the  part  of  the  United  States  to  annul 
the  sale  ;  but  as  it  is  certain  that  the  land  was  not  yacant,  the 
officers  had  no  right  to  sell  it,  and  we  have  therefore  a  right  to 
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examine  into  the  validity  of  the  sale,  according  to  the  principles 
laid  down  in  the  case  of  Wxhox  v.  Jackson^  13  Peters,  498,  and  ia 
repeated  decisions  of  this  court. 

Being  satisfied  that  the  Register  and  Receiver  sold  land  which 
they  had  no  legal  authority  to  sell,  we  cannot  do  otherwise  than 
declare  the  sale  to  the  plain tiflf  a  nullity. 

The  defendant  having  shown  that  he  has  purchased  the  same 
land  under  the  pre.emption  law,  we  are  of  opinion  that  there  is  no 
error  in  the  verdict  and  judgment  of  the  inferior  court. 

Judgment  cffirmed. 


Henry  C.  Thibodeauz  v.  Alexander  Thomasson,  and  others. 

Appeal  from  a  judgment  of  the  District  Court  of  Lafourche 
Interior,  NicholU^  J. 

Miles  Taylor y  for  the  plaintiff. 

Hsleyj  for  the  appellant. 

Martin,  J.  One  of  the  defendants,  St.  Clair  Thomasson,  is 
appellant  from  a  judgment  hy  which  the  sale  of  certain  property, 
which  he  claims,  has  heen  declared  to  he  simulated,  null,  and  void, 
as  to  the  plaintiff,  and  a  half  lot  and  certain  slaves  therein  men- 
tioned, have  heen  ordered  to  he  seized  and  sold  to  satisfy  a  judg- 
ment obtained  against  Alexander  Thomasson  by  the  plaintiff.  The 
facts  of  this  ^ase  are  recorded  at  full  length  in  a  judgment 
delivered  in  March,  1841,  between  the  plaintiff  and  certain  co-de- 
fendants of  the  appellant      See  17  La.  353. 

His  counsel  has  urged :  First,  That  the  sale  of  the  half  lot  by 
Alexander  Thomasson  to  his  sisters,  was  made  long  before  the  origin 
of  the  plaintiff's  claim  against  him  ;  that  it  was  by  an  authentic  act, 
and  that  the  delivery  took  place  brevi  manu^  the  vendees  dweUing 
on  the  premises. 

Secondt  That  the  vendor  was  not  suffered  to  remain  in  corporal 
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possession  of  the  premises,  nor  to  occupy  them  under  a  precarious 
title. 

Thirdt  That  anterior  creditors  might  attack  the  sale,  hut  that 
posterior  ones  must  hring  themselves  clearly  within  the  articles  of 
the  Civil  Code. 

The  case  was  tried  hy  a  jury,  who  hrought  in  a  verdict  against 
the  present  appellant,  who  made  no  attempt  to  ohtain  a  new  trial. 
On  a  close  examination  of  the  evidence,  we  are  unahle  to  discover 
any  thing  which  authorizes  us  to  disturb  the  verdict.  The  sisters 
of  the  vendor,  his  vendees,  were  on  a  visit  to  him  on  the  premises, 
when  the  act  of  sale  was  executed.  They  do  not  appear  to  have 
remained  long  with  him  afterwards,  nor  ever  to  have  interfered 
with  the  premises.  Their  vendee,  the  present  appellant,  does  not 
appear  ever  to  have  taken  possession.  There  is,  however,  some 
evidence  of  his  having  sought  to  lease  or  sell  the  premises  ;  but  to 
this  part  of  the  testimony,  the  jury  does  not  appear  to  have  given 
any  credit.  A.  Thomasson,  the  original  owner,  does  not  appear 
ever  to  have  quitted  the  possession  of  the  premises,  or  to  have 
ceased  to  exercise  complete  ownership  over  them*  The  slave  waa 
contracted  for  and  paid  for  by  A.Thomasson;  although  the  bill  of  sale 
for  her  was  taken  in  the  name  of  his  sister.  The  slave  was  in  his 
possession  sometime  before  the  sale,  and  he  does  not  appear  to 
have  ceased  to  possess  her.  Neither  his  sister,  nor  the  present  ap- 
pellant, her  vendee,  have  ever  interfered  with  the  slave  or  her 
issue.  The  questions  of  law,  which  the  present  appellant  has 
urged,  were  considered  and  disposed  of,  when  this  case  was  before 
us  between  the  plaintiff  and  some  of  the  co-defendants  of  the 
appellant. 

Judgment  affirmed. 
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•  If  JwSf 
^'  ^1  Martha  Hart  and  others,  Hein,  v.  Arthur  M.  Foley. 

li2--J|J  The  pUintifT  in  ft  petitory  tctaoDy  muit  ihow  a  good  and  legal  title  in  himaelC 

115^  717,  A  defendant,  soaght  to  be  eTictcd  bj  a  petitory  action,  may  urge,  by  way  of  exeeptioB 

to  the  title  of  plaintllT,  anything  that  he  eoold  plead  in  a  direct  aetion  of  nullity. 
Though  the  interest  of  the  wife,  or  of  her  representatiTes,  in  the  pro|ierty  of  the 

eommonity,  attaclies  at  the  dissolution  of  the  marriage,  snbjeot  to  their  right  of  re- 

nouneiug  and  of  being  exonerated  from  the  payment  of  the  community  debts,  they 

can  claim  nothing  of  the  acquiu  et  gatna  until  the  debts  of  the  community  are 

paid. 
An  adjudication  to  the  survinng  partner,  of  the  whole  of  tfie  eommonity  property  en* 

Mmbcred  with  its  debu,  is  void ;  no  saob  adjudication  can  be  made  before  a  liqot* 

dation  of  the  community,  showing  the  real  amount  of  the  acguiU  e$gmn$,  and  of 

the  property  owned  in  common. 
The  community  is  dissolved  by  (he  death  of  one  of  the  spouses ;  and  the  survivor  and 

the  heirs  of  the  deceased,  are  each  seised  of  one  undivided  nkoiely  of  die  property, 

subject  to  the  payment  of  the  debts. 
A  cr&iitor  who  wishes  to  hold  the  heirs  of  the  wife  responsible  (or  a  conununity  debt, 

must  join  them  in  his  suit  against  the  husband,  for  the  latter  no  longer  represents 

the  community. 
Prescription  cannot  avail  one  not  in  possession. 
Defendant  being  in  poswsslon,  no  prescription  can  bar  his  right  to  coolest  the  validity 

of  the  title  Wder  which  the  plaintiff  claims. 
Where  property  brings  less  than  the  amount  of  the  mortgage  of  the  creditor  at  whose 

suit  it  is  sold,  all  subsequent  mortgages  &11  to  the  ground,  and  the  sheriff  is  siollio- 

riied  to  erase  then. 

The  pkintifls  are  appellants  from  a  judgment  of  the  District 
Court  of  Assumption,  DMietix,  J.,  in. favor  of  the  defendant,  quiel- 
ing  him  in  the  possession  of  the  land  in  dispute. 

Beatty,  for  the  appellants* 

Miles  Tayloff  for  the  defendant. 

MoRPHY,  J.  The  petitioners  seek  to  recover  a  tract  of  land, 
adjudicated  to  their  father,  Robert  Thompson,  at  a  sheriflT's  sale» 
made  at  his  own  suit,  as  a  judgment  creditor  of  one  Andre  Can- 
dolle.  The  material  facts  of  the  case,  as  disclosed  by  the  record, 
are,  that  on  the  1st  of  August,  1822,  Antoine  Barras  and  Andr^ 
Candolle  made  their  promissory  note  for  $2130,  by  which  they 
bound  themselves  jointly  and  severally  to  pay  said  sum  in  all  the 
month  of  March,  1823,  to  the  order  of  one  Louis  Rich^,  by  whom 
it  was  endorsed  over  to  Thompson,  before  the  maturity  of  this  obli- 
gation, on  the  21st  of  October,    1822.     The  community  which  had 
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^existed  between  CftadoUe  and  Anne  Le  Qros,  his  wife,  was  diseol?- 
ed  by  the  death  of  the  latter,  on  the  12th  of  October,  182a.  AU 
the  coramnnity  property,  coneiatingfof  sereral  tracts  of  land,  besides 
ibe  one  ia  dispute,  thirty  eight  slaves,  a  considerable  quantity  of 
moTeables,  and  credits  to  a  large  amount,  was  adjudicated  to  Can- 
doUe,  at  the  appraised  ralue  or  price  of  the  inyentory,  to  wit,  the 
•am  of  t60,806.  Barras  and  Candolle  having  failed  to  pay  their 
note,  Thompson  obtained  a  judgment  in  $Qlido  against  them  on  the 
d6ch  of  November,  1838.  Under  this  judgment,  a  fieri  facioM 
was  issued,  and  levied  on  the  tract  now  claimed,  which  had  be- 
come the  exclusive  property  of  CandoUe,  under  the  adjudication 
previously  made  to  him  by  a  decree  of  the  Court  of  Probates 
of  the  parish  of  Assumption*  The  property  was  sold,  at  twelve 
month's  credit,  to  one  Joseph  Menard,  who  having  failed  to  pay  his 
bond,  the  land  was  again  offered  for  sale,  and  finally  adjudicated  to 
the  seizing  ueditor,  Thompson,  for  $55,  on  the  17th  of  April,  1826. 
Notwithstanding  this  sale,  and  the  one  previously  made  to  Menard, 
U  appears  that  Candolle  was  suffered  to  remain  in  the  quiet  and 
undisturbed  possession  of  the  property  up  to  the  year  1829,  when 
under  a  judgment  obuined  against  him  by  his  children  for  •26,153 
75,  as  their  share  of  the  acquets  et  gains^  the  property  was  seized 
«nd  sold  to  Joesph  Menard,  who  remained  also  in  the  peaceable 
possession  of  the  premises  until  the  death  of  his  wife.  At  the  sue- 
cession  sale  of  the  estate  of  Menard's  wife,  the  land  was  publicly 
adjudicated  to  the  present  defendant  for  $7000,  on  the  22d  of  Feb- 
ruary, 1836,  and  this  action  was  instituted  on  the  20th  of  September, 
1887* 

Under  this  state  of  facts,  it  is  contended  on  the  part  of  the  de« 
fendant  and  appellee,  that  under  article  684  of  the  Code  of  Practice, 
and  the  settled  jurisprudence  of  this  court,  no  adjudication  could 
be,  or  was  in  fact  made  to  Thompson  on  the  17th  of  April,  1826, 
because  no  bid  was  offered  to  the  amount  of  the  special  mortgage 
in  favor  of  the  heirs  of  Anne  Le  Gros,  existing  on  the  land  by 
virtue  of  the  adjudication  made  to  Candolle  of  the  community  piu- 
perty,  and  under  the  judgment  reducing  such  mortgage  to  $26,153 
75.     Civ.  Code,  art.  338.    3  Martin,  N.  S.,  604.    4  lb.,  162. 

On  the  part  of  the  appellant,  it  is  urged: 

1.  Thai  admitting  the  plaintiffs'  title  to  be  illegal  and  defective, 
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the  defendant  cannot  avail  himself  of  that  nullity  in  thia  aaion,  but 
must  bring  a  direct  action  of  nullity  to  have  it  avoided. 

2.  That  the  pretended  special  mortgage  which  is  said  to  have 
existed  and  to  have  prevented  the  sale,  was  a  mortgage  of  less  dig- 
nity than  the  lien  of  the  plaintiff  in  execution,  his  claim  being  one 
against  the  community  which  had  existed  between  CandoUe  and  his 
deceased  wife,  while  this  mortgage  was  for  a  claim  of  the  heirs  of 
the  wife  for  her  half  of  the  community  property,  which  could  only 
have  effect,  after  the  debts  of  the  community  were  paid  out  of  the 
property,  that  being  the  common  pledge  of  all  the  creditors  of  the 
community. 

3.  That  prescri^)tion  has  cured  the  nullities  or  defects  of  the 
title  of  the  petitioners,  if  any  ever  existed. 

4.  That  if  the  sale  to  Thompson  be  set  aside  as  null,  his  judicial 
mortgage  which  has  since  lain  in  abeyance  should  be  declared  to 
be  reinstated,  and  the  property  sold  to  satisfy  the  same. 

I.  The  rule  is  that  in  a  petitory  action  the  plaintiff*  is  bound  to 
show  title  in  himself;  this,  we  apprehend «  means  that  he  must  show 
a  good  and  legal  one.  If  that  which  he  exhibits  is  defective,  and 
contains  absolute  nullities,  apparent  on  the  face  of  it,  the  defendant 
in  possession  can  surely  avail  himself  of  such  nullities.  So  long 
as  he  is  left  undisturbed,  he  has  no  interest  in  bringing  an  action  to 
annul  a  title  which  may  never  be  set  up  or  opposed  to  him,  bat 
whenever,  under  such  adverse  title,  he  is  sought  to  be  evicted,  he 
can  urge  against  it,  by  way  of  exception,  any  thing  that  he  could 
plead  in  a  direct  action  of  nullity. 

IL  Were  this  a  controversy  between  the  heirs  of  Candolle*8 
wife,  and  the  petitioners,  as  creditors  of  the  community,  to  render 
the  community  property  subject  to  their  claim  before  its  partition 
or  adjudication,  under  art.  338  of  the  Civil  Code,  it  would  wear 
a  very  different  aspect  from  that  which  it  presents  when  a  third  • 
party  is  concerned.  In  Lawson  et  ux.  v.  Ripley^  17  La.  238,  we 
have  said,  that  the  wife,  or  her  representatives,  although  their 
distinct  interest  in  the  community  attaches  at  the  dissolution  of  the 
marriage,  subject  to  their  right  to  renounce  and  be  exonerated  from 
the  payment  of  the  community  debts,  have  nothing  to  claim  out  of 
the  acqtiSts  et  gains ^  until  such  debts  are  paid.  It  seems  to  us 
extremely  improbable  that  the  code  ever  contemplated  that  the 
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whole  amount  of  the  community  property,  however  incumbered 
with  debts,  could  be  adjudicated  to  the  surviving  father  or  mother; 
and  the  difficulty  which  now  engages  our  attention,  shows  the 
impropriety  of  such  an  adjudication,  before  a  liquidation  of  the 
community  is  made,  showing  what  are  the  acquits  et  gains ^  and 
the  property  really  owned  in  common  between  the  children  and  the 
surviving  father  or  mother.  As  our  laws,  however,  have  provided 
no  mode  to  compel  a  regular  settlement  of  a  community  dissolved 
by  the  death  of  the  wife,  it  behooves  the  creditors  of  the  commu- 
nity to  interfere  for  the  protection  of  their  own  rights.  After  the 
death  of  one  of  the  spouses,  the  community,  in  a  legal  sense  of  the 
word,  is  terminated ;  each  party  is  seized  of  one  undivided  half  of 
the  property,  subject  to  the  payment  of  the  debCs.  The  creditor 
who  wishes  to  hold  the  heirs  of  the  wife  responsible  for  a  commu- 
nity debt,  must  join  them  in  his  suit  against  the  husband,  for  the 
latter  no  longer  represents  the  community  which  is  at  an  end.  In 
the  present  case,  Thompson  sued  CandoUe  alone ;  the  judgment 
he  obtained  could  not  be  opposed  to  the  children,  or  affect  their 
special  mortgage  previously  recorded ;  as  to  thrm  it  was  a  debt 
personal  to  their  father.  Had  he  sued  the  children  and  obtained  a 
judgment  against  them,  as  for  a  debt  of  the  community,  he  might 
perhaps  have  successfully  attacked  the  adjudication,  or  at  least  he 
might  have  seized  their  mortgage  claim  in  the  hands  of  Candolle. 
But  Thompson  having  looked  to  Candolle  alone,  and  his  heirs 
claiming  now  under  the  latter  as  the  sole  owner  of  the  property 
which  they  say  was  transferred  to  them  by  the  sheriff^s  sale,  they 
cannot  be  allowed,  in  the  present  suit,  to  question  the  validity  of 
the  proceedings  in  the  Court  of  Probates,  under  which  Candolle 
acquired  his  minor  childrens*  share  in  the  property  in  dispute. 
One  of  the  principal  and  legal  consequences  of  this  adjudication, 
was  to  create  a  special  mortgage  on  the  property  in  favor  of  his 
children.  This  mortgage  existed  before  the  rendition  of  the  judg- 
ment obtained  by  Thompson  against  their  father  individually. 
The  defendant,  who  was  a  third  party,  was  not  bound  to  know  the 
origin  of  the  debt  for  which  Thompson  obtained  a  judgment 
against  Candolle,  more  than  one  year  after  the  death  of  his  wife. 
Finding  this  judgment  recorded  after  the  mortgage  of  the  children, 
the  defendant  must  have  considered  the  sheriff's  sale  to  Thompson 
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as  a  mere  nullity,  and  in  this  opinion  he  must  have  been  confirmed 
by  the  coarse  pursued  by  Thompson  himself,  notwithstanding  the 
adjudication  made  to  him  of  xhia  property.  He  suffered  CandoUe 
to  remain  in  possession  of  it,  and  afterwards  saw  the  property  ad- 
irertised  twice  for  sale,  and  pass  successiTely  into  the  handa  of 
Joseph  Menard  and  the  defendant,  without  raising  any  claim  to  the 
property.  Under  such  circumstances  it  appears  to  us  that  the 
petitioners  should  not  be  allowed  to  disturb  the  defendant,  who  is  a 
purchaser  in  good  faith. 

III.  As  to  the  plea  of  prescription  against  the  nullities  which 
may  exist  in  the  title  on  which  the  plaintiffs  claim.  Admitting  that 
the  nullity  which  is  shown  to  exist  in  this  title  could  be  cured  by 
prescription,  of  which  we  entertain  strong  doubts,  it  appears  to  us 
that  it  cannot  avail  a  party  not  in  possession.  The  defendant  on 
the  contrary,  being  the  possessor,  no  prescription  can  bar  his  right 
to  contest  the  validity  of  the  sheriff's  sale,  under  which  the  plain- 
tiffs claim. 

IV.  We  cannot  decree  the  reinstatement  of  Thompson's 
judicial  mortgage  on  the  property  in  dispute,  on  the  very  ground 
which  induced  us  to  consider  his  title  as  a  nullity,  to  wit,  the 
existence  of  the  special  mortgage  of  iM,l53«  When  the  property 
was  sold  at  the  suit  of  Candolle*s  children,  and  bought  by  Menard 
for  a  sura  less  than  the  amount  of  their  mortgage,  all  subsequent 
mortgages  fell  to  the  ground,  and  the  sheriff  was  authorized  to 
release  them.     Code  Prac.  706. 

JudgiMni  c^tmed* 
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Helene  Jeaudron  and  Husband  v.  Zephyr  Boudravx, 
Tutor,  &c. 

A  widov  has  a  right  to  recover  her  x>araphemal  estate,  independently  of  any  settle- 
ment of  the  commiioity.  She  cannot  be  eharged  with  her  share  of  particular 
debts  due  by  the  community,  but  only  vith  the  final  balance,  on  a  settlement  of 
the  estate,  in  case  she  has,  either  tacitly  or  expressly,  accepted  the  community. 

One  partoer  cannot  sue  anotlier  for  particular  sums  paiil  on  account  of  the  concern; 
the  action  must  be  for  a  final  settlement  of  the  partnership,  and  for  the  balance 
due  after  such  liquidation. 

Appeal  from  the  Court  of  Probates  of  Lafourche  Interior, 
Khoblocki  J. 

BuLLARD,  J.  The  plaintifT,  Helene  Jeaudron,  sues  in  this  case 
to  recover  from  the  tutor  of  her  children,  who  are  the  heirs  at  law 
of  her  former  Husband,  an  amount  inherited  by  her  during  mar- 
riage, alleged  to  be  8824  41.  The  defendant  pleads  various  small 
sums  in  compensation,  which  he  alleges  were  paid  to  the  plaintiff, 
Hcl^ne,  on  account  of  her  paraphernal  estate.  Judgment  was  ren- 
dered for  her,  allowing  her  only  a  small  part  of  her  demand,  and 
she  appealed. 

We  think  that  the  plaintiff,  H^l^ne,  was  chargeable  in  this  action, 
with  only  such  sums  as  were  received  by  her  on  account  of  her 
separate  claim,  and  not  with  any  share  of  the  debts  of  the  com- 
munity paid  by  the  curator.  The  widow  has  a  right  to  recover  her 
paraphernal  estate,  independently  of  any  settlement  of  the  com- 
munity, as  we  held  in  the  case  of  Robin  et  ah.  v.  Castille^  7  La. 
902.  The  representative  of  the  estate  has  no  right  to  charge  her 
with  her  share  of  particular  debts  due  by  the  community,  but  only 
with  a  final  balance,  on  settlement,  if  she  has  accepted  the  com- 
munity either  tacitly  or  expressly.  Such  a  proceeding  would  in 
substance  charge  her  with  a  part  of  the  debts,  without  rendering 
an  account  to  her  of  her  share  of  the  common  property.  The  case 
is  analogous*  to  that  of  one  partner  suing  another  for  particular 
sums  paid  on  account  of  the  concern,  which  we  have  often  held 
could  not  be  done,  but  that  there  should  be  a  final  settlement  of  all 
the  partnership  accounts,  and  an  action  only  for  the  balance  due 
on  such  liquidation. 
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The  just  credits  against  the  plainiififs'  demand,  according  to  these 
piinciples,  appear  to  amount  to  $436  19 ;  the  other  items  either 
being  without  proof,  or  liable  to  the  objections  above  stated.  The 
rights  of  the  estate  on  account  of  the  payment  of  debts,  is  reserved 
for  a  final  settlement  of  the  community. 

The  plaintiffs*  counsel  contends  that  she  is  entitled  to  interest 
from  the  opening  of  the  succession,  under  article  989  of  the  Code 
of  Practice.  We  are  of  opinion  that  this  is  a  debt  due  by  the 
estate  upon  which  interest  may  be  claimed,  but  as  partial  pay- 
ments were  made,  interest  must  be  calculated  from  the  last 
payment,  to  wit,  March  29,  1838. 

The  judgment  of  the  Court  of  Probates  is  therefore  reversed, 
and  ours  is  for  the  plaintiffs  forthe  sum  of  three  hundred  and  eighty 
eight  dollars  and  twenty  two  cents,  with  interest  at  five  per  cent 
from  the  29th  of  March,  1836,  and  costs  in  both  courts. 

Miles  Taylor,  for  the  appellant.  No  counsel  appeared  for  the 
defendant. 


Edwin  B.  Smith  and  another  v.  Benjamin  Potdras  de  Lalandk 

and  another. 

Where  the  creditors  of  an  inaoWent,  having  voted  for  two  persons  as  joint  i^ndies, 
remain  silent  while  one  of  the  two  procures  himself  to  be  recognised  by  the  eourC 
as  sole  syndic,  sells  the  propt^rty  of  the  estate,  completes  his  adroioistration,  and 
files  his  accounts,  and  a  final  tableau  of  distribution,  which  is  homologated  without 
opposition,  they  will  be  considere<l  as  having  ratified  his  acts,  and  will  be  bound  hj 
their  silence. 

An  iDSoIveot,  who  has  surrendered  his  property  to  his  creditors,  is  interested  that  the 
estate  should  be  legally  disposed  of,  in  order,  in  case  of  its  insoflicieDcy  to  paj  his 
debts  in  full,  to  diminish  as  much  as  pos6ible  the  balance  that  may  remain  due,  or« 
in  case  of  its  sufiiciency,  to  preserve  for  himself  whatever  may  be  left  after  the  cre- 
ditors have  been  satisfied  $  but  this  interest  is  not  a  real  one,  in  any  part  of  the  pnn 
perty  ceded. 

A  debtor  who  has  surrendered  his  property  to  his  creditors,  cannot,  after  the  pro- 
ceedings in  insolvency  have  been  closed,  interfere  and  set  aside  a  sale,  by  the  syndie, 
of  property  in  the  hands  of  an  innocent  parohaser. 
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Appeal  from  the  District  Court  of  iPoiDte  Goup^,  DtbKeux.  J» 

lUltifj  for  the  appellants. 

Janin^  for  the  appellees.  !•  The  interest  which  an  Insolvent  has 
in  property  surrendered  to  his  creditors,  is  not  a  real  right,  which 
follows  the  properly  into  the  hands  of  a  purchaser.  The  purchaser 
io  good  faith  is  safe,  even  in  case  of  fraud  on  the  part  of  the  cre- 
ditors or  of  the  syndic.  1  Bullard  and  Cuiry's  Digest,  405.  2.  The 
sale  to  the  plaintiffs  was  under  an  order  of  court,  and  the  purchaser 
is  protected.  MtchePs  Heirs  y.  Michets  Curator  et  al.^  11  La., 
149.  Lalanne'e  Heirs  v.  MoreaUj  13  La.,  4dl.  BalPs  Adminis* 
tratrix  y.  Ball  et  al.,  15  La.,  182. 

Mabtin,  J.  The  plaintiffs  are  appellants  from  a  judgment  dis- 
solving  an  injunction,  which  they  had  obtained  to  stay  proceedings 
on  an  order  of  seizure  and  sale,  issued  against  them,  for  the  price 
of  a  tract  of  land,  ceded  by  Amaud  Beauvais  to  his  creditors,  on 
the  ground  that  the  sale  was  effected  by  one  syndic,  while  the  cre- 
ditors had  voted  for  two  individuals  as  joint  syndics,  in  consequence 
whereof  the  plaintiffs  are  in  danger  of  eviction. 

The  record  shows  that  the  individual  who  effected  the  sale,  pre- 
sented his  petition  to  which  was  annexed  the  process  verbal  of  the 
meeting  of  the  creditors,  praying  to  be  recognized  aa  sole  syndic, 
and  to  be  allowed  to  give  security  accordingly,  which  was  ordered 
by  the  court ;  and  that  one  month  afterwards,  no  application  having 
been  made  by  the  other  individual  named  as  syndic,  and  no  opposi* 
tion  to  the  proceedings  having  been  filed  by  any  of  the  creditors, 
the  applicant  gave  bond  and  security.  That  after  having  disposed 
of  the  property  surrendered,  under  various  orders  of  the  courty  he 
brought  his  administration  to  a  close,  and  presented  his  account  and 
tableau  of  distribution,  the  filing  of  which  was  duly  advertised* 
and  finally  homologated  without  opposition. 

It  is  clear  that  the  individual  named  as  a  joint  syndic  with  the 
applicant,  or  any  of  the  creditors,  might  have  interfered  and  pre- 
vented the  former  from  acting  as  sole  syndic,  or  otherwise  inter- 
meddling in  the  administration  of  the  estate  without  sufficient 
aothority.  But  they  all  remained  silent  and  saw  him  recognized 
by  the  court  as  sole  syndic,  sell  the  property  as  such,  complete  hia 
administration,  and  file  his  accounts,  and  final  tableau  of  distribu- 
tion, praying  for  its  homologation,  and  for  authority  to  make  pay- 
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ments  accordingly.  The  partiea  interesled,  thevgb  notified  by  legal 
advertisements,  to  make  any  objection  which  they  might  have 
to  these  documents,  or  to  oppose  his  discharge,  remained  silent, 
and  suffered  the  usual  orde.rs  to  be  made. 

The  District  Court  was  of  opinion  that  the  acts  of  Ar  tfUDsact- 
iug  the  business  of  B  without  authority,  may,  by  the  express  or 
implied  ratification  of  the  latter,  be  rendered  as  binding  as  his  own 
acts.  There  can  be  no  good  reason  why  this  principle  should  not 
be  extended  to  one  acting  as  syndic,  without  due  authority,  when 
bis  acts  receive  the  ratification  of  the  creditors  of  the  insolvent,  ia 
such  a  manner  as  the  creditors  of  Beauvais  have  manifested  their 
approbation  of  the  proceedings  of  the  person,  who  acted  for  them 
in  the  disposal  of  the  estate  surrendered. 

It  does  not  appear  to  us  that  the  court  erred.  The  creditors 
must  be  bound  by  their  silence. 

The  appellants  have  further  contended  that  they  are  liable  to  the 
action  of  the  insolvent,  who  has  an  interest  in  the  residue  of  his 
estate,  after  the  creditors  have  been  paid.  The  cases  in  which  a 
residue  remains  in  the  hands  of  the  syndics  to  be  paid  to  the  insol- 
vent, are  extremely  rare;  for  the  insolvent  is  he  who  has  not  where- 
with to  pay  his  creditors.  He  has,  however,  a  contingent  interest ; 
and,  as  to  it,  the  syndic  represents  him.  Indeed,  even  when  there 
ip  no  residue,  he  has  an  interest  that  the  estate  surrendered  should 
be  legally  disposed  of,  in  order  to  lessen  as  much  as  possible  the 
balance  remaining  due  to  his  creditors  after  the  distribution  of  the 
proceeds  of  the  estate  surrendered.  Thisr  interest  is  not  a  real  one, 
on  any  part  of  the  property  ceded.  In  the  case  of  Areenaux  t,  HU 
Creditors,  6  La.,  9,  we  held  that  the  '  insolvent  has  certainly  a 
claim  for  any  part  of  his  estate,  or  of  the  produce  thereof,  in  the 
hands  of  the  syndics,  or  which  ought  to  be  there,  after  his  creditors 
are  satisfied ;  and  this  is  all  he  may  claim,  in  regard  to  the  surren- 
dered estate,^ 

In  that  case,  however,  arguendo,  we  said,  '  if  the  sale  has  been 
illegaHy  conducted,  it  can  only  be  set  aside,  and  the  property  reco- 
vered by  a  proper  suit  against  proper  parties;  and  we  are  not 
aware  that  the  homologation  of  the  tableau  could  preclude  the  in- 
solvent, or  affect  any  right  to  which  this  irregularity  might  give 
rise,  or  any  claim  he  might  have  against  the  syndics  after  the  credi- 
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tors  were  all  paid,  if  he  could  show  that  from  their  neglect  in  giving 
proper  credits,  or  from  illegal  charges,  they  have  destroyed  or  ad- 
ministered what  he  might  be  entitled  to  after  his  creditors  are  fully 
paid.' 

The  District  judge  was  of  opinion  that  there  is  nothing  to  pre- 
vent the  insolvent  from  interfering,  to  prevent  the  illegal  administra- 
tion or  waste  of  the  estate  ceded  ;  hul  that  this  interference  must 
he  made  while  the  proceedings  are  still  going  on,  id  est^  before  they 
are  finally  closed. 

It  is  useless  to  enquire  whether  such  interference  by  the  insol- 
vent, may  he  allowed  at  any  time;  as  in  the  present  case,  it  was  not 
made  before  the  close  of  the  proceedings.  In  the  case  of  Arce- 
naux  V.  His  Creditors^  we  expressed  a  doubt  whether  a  syndic's 
sale,  could,  after  the  close  of  the  proceedings,  be  set  aside,  in  the 
hands  of  an  innocent  purchaser.  We  have  said  that  the  insolvent's 
lights,  after  the  distribution  of  his  estate,  are  only  upon  what  re- 
mains, or  ought  to  remain  in  the  hands  of  the  syndic;  and  that  he 
has  no  real  right  on  the  estate  surrendered.  This  leads  us  to  the 
conclusion,  that  the  plaintiff  is  under  no  apprehension  of  an  evic- 
tion by  the.  insolvent. 

The  judgment  must,  however,  be  amended  according  to  the 
prayer  of  tbe  appellees,  by  giving  damages  against  the  surety  on  the 
injunction  bond,  as   well  as  against  the  principal,  in  solido. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
he  affirmed  with  costs,  and  that  the  appellee  further  recovex 
against  Augustin  Bourgeat,  the  surety,  in  solido  with  his  co- 
defendant,  the  interest  and  damages  given  against  the  principal  bj 
the  judgment  below. 
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The  Statb  v.  Pierrb  BoisssAt  and  others. 

No  proof  will  be  required  of  the  signatures  to  a  bail  bond,  taken  and  attested  offi- 
cially by  a  justice  of  the  peace. 

When  a  bond  has  been  executed  by  filling  up  a  printed  form,  interlineations  made  in 
eonsequeitoe  of  want  of  space  to  contain  all  the  necessary  writing,  will  be  con- 
sidered as  sufficiently  accounted  for. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Jones,  J. 
This  case  was  submitted  to  the  court  by  the  Attorney  General, 
without  argument. 

Garland,  J.  Francis  Nephler  is  appellant  from  a  judgment 
rendered  against  him,  as  bail  for  the  appearance  of  Pierre  Boisseati 
before  the  District  Court  of  the  parish  of  East  Baton  Rouge.  The 
principal  did  not  appear  when  finally  called  on,  and  a  forfeiture 
nisi  was  taken  against  him  and  his  bail.  On  the  trial,  the  District 
Attorney  offered  in  evidence  the  bond  executed  by  Boisseau  as 
principal,  and  Nephler  and  Charles  Vincent  as  his  securities.  The 
counsel  for  the  defendants  objected  to  the  bond  being  received  in 
evidence,  because  the  signature  was  not  proved,  and  because  the 
name  of  *  Boisseau,  and  the  words  five  hundred  dollars  for  each  se- 
curity, were  interlined.'  The  District  judge  overruled  the  objec- 
tions, on  the  grounds,  that  the  bond  was  taken  and  attested  officially 
by  a  justice  of  the  peace  of  the  parish,  and  that  the  interlineations 
were  sufficiently  accounted  for,  from  the  circumstances  of  the  bond 
being  a  printed  form,  in  which  not  sufficient  space  was  left  to  con- 
tain all  the  writing  that  was  necessary  to  state  the  sums,  the  inter- 
lineations being  in  the  same  hand  writing  and  with  the  same  ink. 
The  defendants  excepted  to  this  opinion,  and  there  being  a  judg- 
ment against  Boisseau  for  $1000,  and  against  Vincent  and  Nephler 
for  $500  each,  the  latter  appealed. 

The  only  point  in  the  case  is  upon  the  bill  of  exceptions,  and  we 
are  of  opinion  the  judge  did  not  err.  The  bond  was  an  official  act, 
taken  by  and  in  presence  of  a  competent  authority,  and  it  was  the 
duty  of  the  Court  to  notice  it.  The  original  bond  has  come  up  with 
the  record,  and  it  is  plain  that  the  interlineations  were  made  as 
stated  in  the  bill  of  exceptions.  There  is  no  special  denial  of  the 
signatures,  nor  is  it  pretended  that  any  change  was  made  in  the 
obligation,  after  it  was  signed,  or  any  fraud  or  deception  practised. 

Judgment  affirmed. 
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The  Police  Juet  of  St.  Helena  v.  David  J,  Fluker, 
Administrator. 

The  demand  required  to  be  made  of  an  administrator,  carator,  or  testamentary  exe- 
cutor, before  commencing  suit  against  a  succession,  is  in  the  nature  of  an  amicable 
demand,  and  need  not  be  proved,  unless  sjiecially  denied. 

Police  Juries  are  citiI  corporations,  and  may  sue  and  be  sued. 

Wbere  the  demand  in  the  petition  exceeds  five  hundred  dollars,  but  the  amount  in 
dispute  has  been  reduced  below  that  sum  by  pleas  of  prescription  and  r^tjudicataf 
fhi  testimony  of  a  single  witness,  without  corroboratii^  circumstances,  will  suffice 
to  establish  the  plaintiffs*  claim  for  such  reduced  amount 

Appeal  from  the  Court  of  Probates  of  East  Feliciana,  Saun- 
ders^  J. 

Mure^  for  the  plaintiffs. 

Lyons ^  for  the  appellant. 

Garland,  J.  The  petition  alleges,  that  Kenion  T.  Kendrick, 
daring  the  years  1823,  1824,  1825,  and  1826,  acted  as  the  sheriff 
of  the  parish  of  St.  Helena,  and  assumed  upon  himself  the  duiies 
of  collector  of  the  parish  taxes  during  those  yeans  ;  that  he  received 
the  taxes,  and  accounted  for  a  portion  of  them,  leaving  a  balance 
still  doe  of  $765  13,  which  sum  is  now  claimed  of  his  administrator. 
It  is  alleged  that  the  claim  has  been  presented  to  Fluker,  who  re- 
fuses to  pay  it,  or  to  recognise  it  as  a  debt  due  by  the  succession. 

The  defendant  filed  an  exception  to  the  capacity  of  the  plaintiffs 
to  sue,  because  the  action  is  not  brought  by  the  proper  individuals, 
and  the  names  of  the  plaintiffs  are  not  set  out,  and  on  the  ground, 
that  the  Police  Jury  could  not  institute  this  suit.  He  then  proceeds, 
io  the  event  of  his  exception  being  overruled,  to  answer  to  the 
merits  by  a  general  denial. 

At  a  subsequent  term  of  the  Court,  the  defendant  amended  his 
answer,  and  filed  a  plea  of  res  judicata^  setting  forth  two  suits 
which  had  been  brought  by  William  GJeorge,  Treasurer  of  the 
parish  of  St.  Helena,  against  Kendrick,  in  his  life  time,  for  the  use 
and  benefit  of  the  Police  Jury,  in  which  the  same  matters  were  in 
contestation,  and  in  which  judgments  were  rendered  in  favor  of  the 
defendant.  He  also  pleaded  the  prescription  of  one  year.  He 
farther  said,  that  in  the  years  for  which  the  balances  are  claimed, 
no  legal  assessments  were  made,  and  the  payment  of  the  taxes 
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could  not  be  enforced  in  the  parish  of  St.  Helena;  and  that  Ken- 
drick  had  paid  all  the  moneys  he  ever  collected.  He  further  saysy 
if  Kendrick  is  liable  at  all,  it  is  on  the  official  bonds  which  he  gave, 
faithfully  to  collect  the  parish  and  state  taxes.  He  subsequently 
filed  a  plea  of  prescription  of  ten  years. 

On  the  trial,  it  was  proved  by  Thomas  Webb,  that  he  had  acted 
as  the  deputy  of  Kendrick  during  the  whole  time  that  the  latter  was 
sheriff,  which  was  in  the  years  1823,  1824,  1825,  and  1826,  during 
all  which  time  Kendrick  was  collector  of  the  parish  taxes.  The 
witness  was  present,  when  various  payments  were  made  by  Ken- 
drick, which  are  stated  in  the  account  filed  with  the  petition.  He 
also  proves  that  the  four  tax  rolls  offered  in  evidence,  were  the  tax 
rolls  of  the  parish  for  the  aforesaid  years,  and  that  they  are  the 
same  that  were  placed  in  the  hands  of  Kendrick  as  tax  collector. 
He  says  that  he  has  no  interest  in  this  suit. 

The  Probate  Court  decided,  that  for  the  taxes  of  1823  and  1824, 
the  claim  was  prescribed  by  the  lapse  of  ten  years.  For  those  of 
the  year  1825,  the  plea  of  res  judicata  was  maintained,  and  a  judg- 
ment for  $444  52s,  with  legal  interest,  was  given  in  favor  of  the 
plaintiffs,  being  the  balance  due  of  the  taxes  of  1826,  from  which 
judgment  the  defendant  has  appealed. 

We  are  met  at  the  threshold  by  various  bills  of  exception.  The 
first  of  which  is  to  admitting  Thomas  Webb  as  a  witness,  to  prove 
the  account  annexed  to  the  petition.  The  defendant  objects  on  the 
ground,  that  the  law  directs,  sheriffs  to  give  bonds  for  the  faithful 
discharge  of  their  duties,  and  that  it  having  been  proved  that  Ken- 
drick acted  as  collector  of  taxes  for  several  years,  it  must  be  pre- 
sumed, that  he  gave  such  bonds,  and  that  he  can  only  be  sued  on 
them.  It  was  further  objected,  that  as  the  parish  treasurer  kept  a 
record  of  moneys  received  for  the  use  of  the  parish,  his  account 
would  be  the  best  evidence  of  the  sums  paid  by  Kendrick,  and  of 
his  deficit.  These  objections  were  overruled,  and  an  exception 
taken.  The  first  ground  seems  to  us  rather  an  exception  to  the 
action,  than  a  valid  objection  to  the  witness ;  it  is  at  any  rate  a  legal 
conclusion  arising  out  of  the  pleadings,  and  does  not  show  the  in- 
competency or  interest  of  the  witness,  and  seems  to  take  for  granted 
an  issue  the  Probate  judge  had  to  decide,  and  which  was  finally 
adjudged  against  the  defendant.    The  other  ground  does  not  seem 
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to  be  more  tenable.  It  is  not  sbown  tbat  any  record  was  kept,  even  if 
the  law  required  the  treasurer  to  keep  one  ;  and  it  is  the  first  time 
we  have  ever  seen  a  defendant  object,  that  evidence  offered  was  not 
of  the^  best  kind,  when  the  tendency  of  it  was  to  lessen  his  own 
liability.     We  think  the  judge  did  not  err.  ^ 

During  the  trial,  the  plaintiff  oSered  in  evidence  the  documents 
purporting  to  be  the  assessment  rolls  of  the  parish  for  the  four  years 
before  mentioned.  To  the  reading  of  them  the  defendant  objected, 
on  the  ground  that  they  were  not  proved,  or  authenticated.  Thomas 
Webb  was  then  offered  to  prove  that  they  were  the  tax  rolls,  and 
the  same  which  were  placed,  in  the  hands  of  Kendrick  as  sheriff  or 
tax  collector  by  the  witness,  whose  testimony  was  objected  to,  on 
the  ground  that  it  was  not  the  best  evidence  of  which  the  case  was 
susceptible.  The  objection  was  overruled,  and  the  defendant  ex- 
cepted. The  defendant  has  not  in  his  hill  stated,  what  other  better 
evidence  existed,  by  which  the  facts  could  be  proved,  and  as  we  are 
not  aware  of  its  existence,  we  cannot  say  the  judge  erred.  As  to 
the  assessment  roll  for  the  year  J 826,  for  the  taxes  of  which  year 
only  a  judgment  is  given,  it  is  duly  certified  by  the  assessors  and 
parish  judge  in  conformity  to  law ;  and  as  to  the  others,  it  is  a  mat* 
ter  of  no  moment,  as  the  case  stands. 

Many  objections  to  other  portions  of  the  testimony  were  urged» 
but  they  do  not  appear  to  have  been  raised  in  the  Court  below,  and 
we  cannot  notice  them.  All  the  objections  appearing  on  the  record, 
have  been  stated. 

The  first  objection  urged  in  this  Court,  is  that  the  action  must  be 
dismissed,  as  there  is  no  evidence  of  the  demand  having  been  pre- 
sented to  the  administrator,  previous  to  the  institution  of  the  suit. 
In  reply  to  this,  the  plaintiffs  say  that  the  presentment  and  demand 
are  alleged,  and  as  they  were  not  specially  denied,  that  they  were  not 
bound  to  prove  them.  This  appears  to  us  correct.  The  demand  is  ia 
its  character  an  amicable  one,  and  stands  upon  the  same  principles 
as  other  amicable  demands;  and  we  have  often  said,  no  proof  of  an 
amicable  demand  is  necessary,  unless  specially  denied. 

We  do  not  think  that  the  judge  erred  in  overruling  the  exception* 
as  to  the  capacity  of  the  Police  Jury  to  institute  this  suit.  Bodies 
of  this  description  are  civil  corporations,  created  for  purposes 
of  local  police,  and  have  always  been  considered  as  qualified  to 
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Stand  in  judgment.  7  Martin,  17.  The  reports  are  full  of  cases, 
in  which  those  bodies  have  been  plaintiffs  and  defendants. 

We  are  also  of  opinion  that  the  court  did  not  err  in  sastaining  the 
plea  of  res  judicata^  in  relation  to  the  taxes  of  1825.  in  the  suit  insti- 
tuted by  George,  the  parish  treasurer,  it  is  specially  alleged  that  he 
was  authorized  by  the  Police.  Jury  to  sue,  and  that  he  does  so  for 
their  use  and  benefit.  His  authority  was  denied,  but  sustained  by 
the  court ;  and  on  the  merits,  the  defendant  had  a  verdict  and  judg- 
ment. The  parties  were  essentially  the  same,  the  object  of  the 
suit  was  to  recover  the  taxes  of  1825,  and  though  the  evidence 
offered  to  sustain  that  action  was  different,  the  suit  was  not  of  so 
distinct  a  character  as  to  induce  us  to  go  again  into  an  investigation 
of  the  question.  The  enquiry  would  be  a  very  useless  one,  as  the 
plea  of  prescription  would  probably  apply,  if  that  of  res  judicata 
should  prove  ineffectual. 

As  to  whether  there  were  any  legal  assessments  in  the  years 
1823,  1824,  and  1825,  it  is  unnecessary  to  enquire,  as  the  action  for 
the  two  first  years  is  clearly  prescribed,  and  that  for  the  taxes  of  the 
last  it  is  already  settled.  The  tax  roll  of  1826  appears  to  us  to  be 
in  due  form,  and  if  no  means  existed  of  compelling  the  payment  of 
taxes,  Kendrick  ought  to  have  looked  to  it  before  he  undertook  the 
collection.  He  was  not  bound  to  collect  the  parish  taxes,  and  when 
he  assumed  the  duty,  it  is  to  be  presumed  he  understood  what  diffi* 
cnlties  existed. 

We  are  clearly  of  opinion  that  the  prescription  of  one  year  does 
not  apply  in  this  case,  but  that  the  prescriptioQ  of  ten  years  does, 
and  must  prevent  any  recovery  of  the  balance  of  taxes  for  1823  and 
1824. 

The  defendant  has  urged  most  earnestly,  that  the  demand  in  this 
case  exceeded  $500,  and  that  there  is  only  one  witness,  Webb,  to 
sustain  it,  without  any  corroborating  circumstances.  In  the  first  placet 
the  defendant,  by  his  pleas  of  prescriptson  and  resjudicaia^  has  pre* 
▼anted  us  from  examining  a  portion  of  the  demand  set  up,  and  has 
thereby  reduced  the  sum  in  controTersy  below  $500.  Bat  even  if  that 
were  not  the  case,  we  think  there  are  corroborating  circun»siances 
in  the  record  to  sustain  the  testimony  of  Webb.  The  tax  roll  of 
1828,  which  is  good  evidence  without  Webb's. statements  in  relation 
to  it,  is  one  circumstance,  and  the  admission  found  in  the  record  of 
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BeU  mB4  iwotfcer,  for  the  ttie  of  McMicken,  v.  Wa,  A4miai«xator. 

the  suit  against  Kenirick,  that*  he  acted  as  uhioiitf  i^  anotk^r  cir* 
CJUDstance ;  and  oikers  could  be  named,  not  depending  on  WebVe 
iestinony* 

The  defendant  insists  that  the  judgment  must  be  annulled,  as  k 
allows  interest  at  fire  per  cent  per  annum  from  its  date.  We  do 
not  think  so.  Keodrick  was  the  agent  of  the  plaintiffs  to  coUeot 
taxes  for  them,  and  to  account.  He  was  a  public  officer  and  a  d^ 
faulter,  and  we  think  is  bound  to  pay  interest.  Gir.  Code*  art* 
8250.  The  claim  for  interest,  can  also  be  sustained  under  article 
WO  of  the  Code  of  Practice. 

Judgment  i0lrmed. 


SaiHw-  C.  Bs¥a  and  imother,  for  the  ^se  of  Charles  McMipk^, 
V.  JjkXBs  H.  linCf  Adnuttifltmtor. 

Appsal  from  the  Court  of  Probates  of  West  Feltoiaia,  OmO' 
son,  J. 

BvLLARD,  J.  This  is  an  action  against  the  succession  of  the  m»* 
ker  of  a  promissory  note,  bearing  date  the  1st  of  February,  1829, 
and  the  suit  was  instituted  in  18S9. 

The  administrator  pleaded  9,  failure  of  consideration,  and  the  pre- 
scription of  five  years.  The  plea  of  prescription  was  sustained,  and 
the  plaintiffs  appealed. 

It  is  contended  in  this  court,  as  it  was  without  success  in  the  court 
below,  that  the  prescription  was  interrupted  by  a  suit  brought  upon 
the  same  note  before  the  five  years  had  elapsed.  It  is  shown 
that  in  1S31  suit  was  brought ;  that  the  defendant  prosecuted  an 
appeal  to  this  court,  and  that  the  judgment  was  rerrersed ;  and  that 
after  a  second  appeal,  the  case  terminated  by  a  nonsuit.  See  3  La. 
447.    10  lb.,  614. 

This  is  clearly  an  interruption  of  the  prescription.  The  parties 
were  substantially  the  same,  the  only  difference  being,  that,  in  the 
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Reynolds  and  another  v.  The  Feliciana  Steamhoat  Company. 

present  case,  the  action  was  brought  by  Bell  and'  another  for  the 
use  of  McMicken.  The  plaintiffs  had  a  right  to  give  what  destina- 
tion they  thought  proper  to  the  fund  when  collected,  and  the  de- 
fendant has  not  pleaded  that  the  note  belonged  exclusively  to 
McMicken.  No  objection  is  made  to  the  form  of  the  present  ac- 
tion, and  the  defendant  cannot  complain  that  the  form  of  the  aciion 
enabled  him  to  avail  himself  of  any  defence,  either  against  the  Bells 
or  McMicken.     17  La.,  213.     Civ.  Code,  3484. 

The  evidence  does  not  satisfy  us  that  the  consideration  for  whicii 
the  note  was  given  has  failed;  and  its  due  execution  is  admitted. 
The  plaintiffs  are  therefore  entitled,  in  our  opinion,  to  have  their 
claim  against  the  estate  of  Williams  acknowledged,  as  one  to  be 
paid  concurrently  with  the  other  creditors  in  the  due  course  of  ad- 
ministration.    Code  of  Practice,  arts.  986,  987. 

It  is  therefore  ordered  that  the  judgment  of  the  Court  of  Pro- 
bates be  reversed,  and  the  plea  of  prescription  overruled ;  and  it  is 
farther  adjudged,  that  the  plaintifis  recover  of  the  estate  of  Williams 
fifteen  hundred  dollars,  with  interest  at  ten  per  cent  from  the  1st  of 
February,  1830,  until  paid,  subject  to  a  credit  of  one  hundred  and 
eighteen  dollars  and  twenty  seven  cents  on  the  15th  March,  1832, 
to  be  paid  concurrently  with  the  other  creditors  in  due  course  of 
administration,  together  with  costs  in  both  courts. 

/.  R.  ThomoB^  and  /.  P.  BuUard,  for  the  appellants. 

Boyh^  for  the  defendant. 


Jakes  M.  Retnoldb  and  another  t;.  The  Feliciaka  Steamboat 

Company. 

Appeal  from  the  District  Court  of  West  Feliciana,  Dawson^ 
J.,  presiding. 

This  case  was  submitted  to  the  court,  on  the  points  filed  by 
7.  /•  Cooleyt  and  Janin^  for  Zenon  Porche  and  Augustin  Le 
Blanc,  the  appellants,  and  by  Tumtr^  for  the  plaintifii. 
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Burthe  and  another  v.  Bernard. 


BuLLARDy  J.  This  case  is  the  same  with  that  reported  in  the 
17th  volume  of  the  Louisiana  Reporto,  p.  807,  except  that  other 
defendants  are  appellants.  They  rely  on  the  same  assignmentt  of 
errors,  and  the  same  judgment  must  he  given,  for  the  reasons 
stated  in  the  opinion  of  the  court  referred  to. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  he 
Teversed,  and  that  the  case  be  remanded  for  further  proceedings 
according  to  law,  the  plaintiffs  and  appellees  paying  the  costs  of  this 
appeal. 


DoMiindirs  FRAN901S  Bvrthb,  and  another,  v.  E.  Lson 
Bernar]>. 

A  bond  taken  in  the  name  of  the  sherilf,  on  a  sale,  under  execation,  at  twelve  months* 
eredil,  is  for  the  benefit  of  the  jtidgroent  creditors;  hence  the  law  requires,  if  there 
be  aeTeral  such  creditors,  that  as  many  bonds  be  taken  as  may  be  necessary  to  de- 
lirer  to  each  party  his  just  portion  of  the  price.  These  bonds  should  be  made  ont 
in  the  names  of  the  different  parties,  among  whom  the  price  is  to  be  divided. 

Where  a  single  bond  was  taken,  in  the  name  of  the  sheriff,  on  a  sale,  under  execution, 
at  twelve  months'  credit,  for  the  whole  price  of  the  property,  which  was  sold  ^ree 
from  all  inenmbrances,  it  represents  the  whole  price,  and  belongs  to  the  several  par- 
ties interested,  according  to  their  rights  in  the  property  itself. 

A  bond  taken  in  the  sheriff's  name,  on  a  sale,  under  execution,  at  twelve  months*  credit, 
is  in  his  hands  only  as  a  deposit  He  has  no  property  in  it,  which  he  can  transfer  to 
any  other  person  than  the  party  for  whose  benefit  it  was  taken.  Where  such  a  bond 
haa  been  assig^d  to  a  third  person,  the  parties  entitled  to  it  will  have  the  same  re- 
medies against  the  assignee,  as  against  the  'sheriff,  had  he  retained  it  and  received 
the  amount 

The  Recorder  of  Mortgages,  having  erased  plaintiff's  mortgage,  without  his  consent; 
and  the  sheriff  having  sold  the  land,  seized  at  the  suit  of  the  plaintiff,  lit  twelve 
months'  credit,  and  assigned  to  a  third  person  the  bond  taken  for  the  prcie,  heldc 
that  plaintiff  may  look  to  the  Recorder  of  Mortgages  for  indemnity,  or  to  the  pro- 
ceeds of  the  sale  in  the  hands  of  such  third  person,  at  his  pleasure. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan j  J. 

This  case  was  submitted  on  the  points  filed,  by  SouU^  for  the  ap- 
pellant, and  V,  Burthe^  for  the  appellees. 

MoRPHY,  J.  Under  an  execution  issued  from  the  City  Court  of 
New  Orleans,  by  virtue  of   a   judgment  against  Copland    and 
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Borthe  tnd  another  «.  Benii[rd« 


McLawrie,  the  city  marshal,  B.  Beauregard,  levied  upon  and  ex- 
posed for  sale  two  lots  of  ground,  on  which  the  petitioners  had  a 
spefial  mortgage  as  vendors,  for  the  sum  of  f  1484  64,  with  in- 
terest from  the  29th  of  March,  1837.  The  lots  not  reaching  to  two 
thirds  of  their  appraisement,  were  again  offered  for  sale  on  a  credit 
of  twelre  months,  and  were  adjudicated  to  one  F.  A.  Conant  for 
#8600.  The  purchaser  executed  his  bond  payable  to  the  marshal 
for  the  full  amount  of  the  adjudication,  on  the  latter  raising  all  the 
mortgages  existing  on  the  property.  The  marshal  endorsed  thia 
bond,  making  it  payable  to  bearer,  and  had  it  negotiated  to  the  de- 
fendant, through  W.  L.  Palmer,  a  broker.  Neither  the  mortgage, 
Bor  the  suing  creditors  wete  paid  out  of  the  proceeds  of  the  sale. 
Under  these  facts,  the  petitioners  arer,  that  by  reason  of  their  mort- 
gage, they  were  the  first  to  be  paid  out  of  the  price  obtained  for  the 
property  seized  ;  that  the  transfer  to  the  defendant  was  illegal  and 
void,  the  marshal  having  no  right  whatever  to  said  bond,  which 
was  in  his  hands  only  as  a  deposit ;  and  that  the  defendant  cannot 
be  considered  as  a  honajidt  holder  of  the  bond,  it  beiag  apparent, 
from  the  face  of  the  instrument  itself,  that  the  marshal  had  no  right 
or  title  to  it.  They  pray  that  the  defendant  may  be  decreed  to  de- 
liver up  to  them  the  bond,  and  in  default  thereof  to  pay  the  full 
amount  of  their  debt,  with  interest  and  costs.  The  answer  denies 
this  right  of  the  plaintiffs  to  sue  on  the  bond,  they  not  being  parties 
to  the  suit,  in  which  the  order  of  seizure  was  issued.  It  avers  insuh- 
stance,  that  the  bond  was  transferable,  and  that  the  defendant  be- 
came the  transferree  of  it  honajide^  and  for  a  valuable  consideration; 
that  he  was  not  bound  to  know  whether  all  those,  who  might  have 
an  interest  in  the  property  sold,  were  secured ;  that  the  mortgages 
could  not  have  been  erased  unless  with  the  consent  of  the  interested 
parties,  or  on  the  exhibition  of  legal  proof  that  they  had  been  duly 
satisfied ;  that  the  maker  of  the  bond,  and  his  endorser,  were  the 
only  persons  that  the  defendant  had  to  look  to  for  payment,  and  that 
they  have  made  no  objection ;  that  the  rights  of  the  petitioners 
must  either  hare  been  annulled,  in  which  case  they  can  no  longer 
claim  under  them,  or  those  rights  are  yet  in  existence,  and  the  pro- 
perty sold  must  be  looked  to  by  them  to  satisfy  the  same.  This 
Answer,  which  is  somewhat  of  an  argument,  concludes  with  a  prayer, 
Aat  B.  Beaucegard,  the  city  marsha},  and  Pierre  Landreauz,  the 
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Becorder  of  Meitgages,  be  made  parties  to  this  snit,  and  be  held 
liable  to  the  4efendaDt  for  any  loss,  which  he  may  sustain  in  con« 
Mqnenee  of  the  transfer  made  to  him  of  said  bond ;  the  first*  on 
aecoiint  of  a  violation  of  daty,  and  of  his  hating  received  the 
amount  of  the  bond ;  the  latter»  for  having  erased  the  mortgages 
standing  recorded  against  the  property  sold  to  F.  A.  Conant,  upon 
An  illegal  order*  and  in  an  illegal  manner.  The  marshal  made  no 
answer,  and  the  Recorder  of  Mortgages  denied  the  right  of  the  de** 
fendant  to  make  him  a  party  to  this  suit,  averring  at  the  same  time, 
that  the  mortgages  in  question  had  been  erased  according  to  law. 
There  was  a  judgment  below  in  favor  of  the  plaintifis,  and*P.  Lan* 
dreanx,  from  which  the  defendant  appealed. 

The  bond  taken  on  a  sale  on  twelve  months'  credit,  is  for  the 
benefit  of  the  judgment  creditor ;  hence  the  law  requires,  if  there 
be  several  judgment  creditors,  that  as  many  bonds  be  taken,  as  may 
be  necessary  to  deliver  to  each  party  his  just  portion,  after  deduct- 
ing the  costs.  Although  the  Code  of  Practice  contains  no  express 
direction  to  that  efi*ect,  it  would  seem  reasonable  to  make  out  these 
bonds  in  the  names  of  the  several  parties  in  interest,  among  whom 
(he  price  of  the  property  is  to  be  divided.  A  different  course  how- 
ever appears  to  hove  been  followed,  and  these  bonds  are  generally 
taken  in  the  name  of  the  sheriff,  in  his  official  capacity.  The  law 
further  directs,  that  when  the  property  sold  is  subject  to  privileges 
and  special  mortgages,  a  bond  shall  be  taken  only  for  the  surplus  of 
the  price,  after  deducting  such  privileges  and  special  mortgages. 
Code  of  Practice,  arts.  716,  717,  and  718.  In  the  present  case, 
the  marshal  complied  with  none  of  these  requirements  of  law.  He 
took  a  single  bond  for  the  whole  price  of  the  property,  which  was 
sold  free  from  idl  previous  incumbrances.  It  does  not  appear,  that 
this  was  done  with  the  consent  of  the  mortgage  creditors,  as  is 
sometimes  the  case  when  the  latter  wish  to  avoid  the  necessity  of 
an  hypothecary  action  against  the  property,  which  by  the  forced 
sale  is  about  to  pass  into  the  hands  of  a  third  person.  But  whether 
the  adjndfcation  was  thus  made  by  consent  or  not,  it  is  clear  that 
this  bond,  in  the  hands  of  the  marshal,  represented  the  whole  price 
of  the  property  sold,  and  belonged  to  the  several  parties  having  an 
interest  in  it,  according  to  their  right  on  the  property  itself.  It  was 
in  the  hands  of  that  officer  only  as  a  deposit ;  be  had  no  proprietary 
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right  to  it,  which  he  could  transfer  to  the  defendant ;  and  the  seTeral 
parties  entitled  to  a  portion  of  the  price  represented  by  this  bond* 
have,  against  the  latter,  the  same  right  which  they  would  have  had 
against  the  marshal,  had  he  remained  in  possession  of  it,  and  re- 
ceived its  amount.  Of  this  the  defendant  cannot  complain,  for  on 
the  face  of  the  bond  itself  he  saw,  that  it  was  not  a  negotiable  in- 
strument ;  that  it  could  be  assigned  by  the  marshal  only  to  the  par- 
ties in  interest,  for  whose  benefit  k  had  been  taken.  The  rule  intro- 
duced in  aid  of  trade  and  commerce,  by  which  purchasers  and 
transferrees  of  negotiable  paper  may  obtain  a  valid  title  against  the 
real  proprietor  from  a  holder  non  domino^  does  not  apply  to  a  case 
like  the  present.  The  good  faith  of  the  defendant  cannot  protect 
him,  for  he  acted  without  sufficient  caution,  and  under  circumstances 
which  should  have  led  him  to  suspect  the  true  state  of  the  case.  It 
is  said  that  the  defendant  had  no  better  means  of  ascertaining  that 
all  persons  interested  in  the  sale  of  the  property,  for  which  the  bond 
was  furnished,  had  been  duly  satisfied,  than  by  consulting  the  re- 
cords of  the  Recorder  of  Mortgages,  and  by  seeing  that  all  the 
mortgages,  bearing  on  the  property,  hqd  been  erased.  It  appears 
to  us,  that  the  circumstance  that  the  mortgages  were  cancelled, 
even  those  which  existed  on  the  property  at  the  time  it  was  seized, 
and  which,  under  the  law,  the  marshal  had  no  right  to  erase,  should 
have  furnished  the  defendant  with  an  additional  reason  for  being* 
upon  his  guard.  The  tenor  of  the  bond  informed  him,  that  the  pro- 
perty had  been  sold  for  the  sum  of  $3600.  He  must  have  known, 
that  all  those  who  had  rights  on  the  property,  would  look  to  its  pro- 
ceeds :  the  plaintifls,  whose  mortgage  had  been  illegally  cancelled  ; 
the  seizing  creditor,  whose  judgment  was  unsatisfied ;  and  the 
owner,  for  such  balance  as  might  be  coming  to  him,  after  the  pay- 
ment of  his  debt.  But  it  is  insisted,  that  if  the  plaintifis  have  been 
injured  by  the  improper  erazure  of  their  mortgage,  they  must 
look  to  the  Recorder  of  Mortgages  for  indemnity,  and  not  to  the 
transferree  of  the  bond  received  in  payment.  We  are  of  opinion, 
that  if  the  plaintiffs*  mortgage  has  been  erased  without  their  con- 
sent, they  are  entitled  to  both  remedies.  Having  looked  to  the  pro- 
ceeds in  the  hands  of  the  defendant,  the  latter  cannot  defeat  their 
claim  by  showing  the  liability  of  the  Recorder  of  Mortgages  to  in- 
demnify them,  in  case  they  suffer  by  his  act.    As  to  the  indemnity. 
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-which  the  defendaDt  claims  of  that  functionary,  we  cannot  perceive, 
Tvhy  he  should  hare  it.  If  he  sufiers  any  loss  in  the  premises, 'it 
is  not  in  consequence  of  the  erazure  of  the  plaintiffs'  mortgage,  hut 
because  he  has  incautiously  discounted  paper,  which  was  not  of  a 
negotiahle  character. 

Judgment  affirmed. 


James  Allen  v.  Pierre  Arnovil. 

A  aftlary  for  personal  services,  not  /et  due,  cannot  be  seized  onder  execution. 

Appeal  from  the  City  Court  of  New  Orleans,  Cooley,  J. 

Redmond,  for  the  appellant.  No  counsel  appeared  for  the  ap- 
pellees. 

BuLLARD,  J.  The  plaintiff  having  recovered  judgment  against 
Arnouil,  who  was  in  the  employment  of  the  Mechanics  and  Tra- 
ders* Bank,  served  a  process  of  garnishment  upon  the  hank,  in 
conformity  with  the  statute  of  1839,  and  put  interrogatories  touch- 
ing their  indebtedness  to  the  defendant  at  the  time  of  the  seizure. 
The  cashier,  in  answer  to  the  interrogatories,  denied  their  indebted- 
ness, and  upon  supplemental  questions  being  propounded,  answered 
that  the  hank  was  in  the  habit  of  paying  the  salary  of  the  defendant 
monthly  in  advance,  and  consequently  was  never  in  debt  to  him. 
The  City  Court  considering  the  answers  as  sufficient,  notwithstand- 
ing the  objections  of  the  plaintiff's  counsel,  discharged  the  gar- 
nishees, and  the  plaintiff  appealed.  • 

The  court,  in  our  opinion,  did  not  err.  At  the  time  the  seizure 
was  made,  nothing  appears  to  have  been  due  the  defendant  on  ac- 
count of  his  salary ;  and  the  bank  had  a  right  to  pay  in  advance, 
inasmuch  as  the  salary  for  personal  services,  not  yet  due,  is  not  lia- 
ble to  seizure  on  execution.     Civ.  Code,  art.  1987. 

Judgment  affirmed. 
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Ir  400 
49     84 

.1^    ^4  SlTCOEBSI0N  OV  ALEXANDER    MiLWE. 

I    Ir  400! 

I   Ir    400  ^^^  eofumiwion  allowed  to  an  executor,  it  for  Ikis  trouble  and  care  of  Ae  eilBCe^ 

1^'^     731  Where,  besides  taking  such  care  and  trouble,  he  is  obliged  to  disburse  mooej  In  91^ 

tending  to  its  affairs,  he  is  entitled  to  be  reimbursed  oat  of  the  estate. 
The  commission  of  two  and  a  half  per  cent  on  the  whole  amount  of  the  inTentorjr 
subject  to  a  deduction  for  what  is  not  prodoctiTe,  or  due  by  insolvent  debtors;  allow- 
ed to  an  executor  bj  art.  1676  of  the  Civil  Code,  is  for  the  administration  of  the  whole 
estate ;  where  a  part  only  has  been  administered,  he  is  onlj  entitled  to  a  eommla-^ 
sion  on  such  part  Where  the  estate  has  been  administered  by  successive  exeeutora, 
,  each  ia  entitled  to  the  commission  on  so  much  as  was  administered  by  him. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu^ 
dez,  J. 

Martin,  J.  The  Society  for  the  Relief  of  Destitute  Orphan 
Boys,  is  appellant  from  a  judgment  overruling"  its  opposition  to 
several  items  in  the  account  presented  by  a  dative  executor,  ap- 
pointed on  the  removal  of  the  original  testamentary  executors. 

The  first  item  opposed  is  a  sum  of  $50  60,  for  rail  road  tickets^ 
to  enable  the  executor  to  ride  from  the  city  to  the  lake  for  one  yeai* 
The  appellants*  counsel  contends  that  the  law  allows  the  executor 
an  ample  compensation  for  the  services  required  at  his  hands,  and 
that  such  items  are  to  be  paid  for  out  of  his  commission.  The  com- 
mission of  the  executor  is  expressly  allowed  for  his  trouble  and 
care*  If  besides  bestowing  his  trouble  and  care  on  the  aflairs  of  the 
estate,  he  is  obliged  to  disburse  his  money,  the  reimbarsement 
should  not  be  refused,  on  the  ground  that  he  has  taken  Ihe  legal 
compensation  allowed  expressly  for  his  trouble  and  care.  The 
sum  appears,  at  first,  large.  The  claim  is  one  of  those  which,  from* 
their  nature,  cannot  be  required  to  be  minutely  proved  by  vouchers 
or  witnesses.  It  supposes  sixty  seven  trips  to  have  been  made 
during  the  year,  and  the  affairs  of  the  estate  do  not  seem  to  have 
demanded  such  repeated  exci^rsions  ;  nevertheless,  as  m  compari- 
son to  the  value  of  the  estate,  the  sum  is  perhaps  trifling,  we  have 
felt  no  disposition  to  disturb  the  judgment  in  this  respect. 

The  second  opposition  is  to  a  charge  of  two  thousand  dollars  for 
counsel's  fees,  which  is  supported  by  the  testimony  of  two  respec- 
table members  of  the  bar,  and  we  cannot  say  that  it  was  improperly 
allowed. 
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The  next  oppoaition  is  to  a  charge  for  office  rent.  Although  one 
witness  has  testified  to  the  necessity  of  the  expenditure,  we  think 
it  was  improperly  allowed.  There  is  hardly  any  estate,  in  the  set- 
tlement of  which  a  charge  might  not  be  made  for  the  room  in 
which  the  executor  receives  the  persons  having  claims  on  the 
estate,  or  those  on  whom  the  estate  has  demands,  the  presses  in 
which  he  keeps  the  vouchers,  books,  etc.,  of  the  estate.  The  tes- 
timony shows  that  the  original  executors,  had  provided  a  chest 
which  they  thought  was  wanted  for  this  purpose. 

The  last  item  opposed,  is  that  of  ^20,908,  charged  by  the  dative 
executor  for  his  commission  on  the  whole  amount  of  the  property 
inventoried.  It  is  true,  that  the  Code  of  Louisiana,  art.  1676, 
allows  to  the  executor  a  commission  of  two  and  a  half  per  cent  on 
the  whole  amount  of  the  estimate  of  the  inventory,  making  a  de- 
duction for  what  is  not  productive,  and  for  what  is  due  by  insolvent 
debtors.  This  commission  is  the  compensation  which  the  executor 
is  entitled  to,  for  admin btering  the  whole  estate ;  he  cannot  there- 
fore begin  his  administration  by  pocketing  it,  for  if  he  be  prevented* 
by  death  or  otherwise,  from  proceeding  and  completing  his  admi- 
nistration,  it  would  be  absurd  to  say  that  he  is  entitled  to  the  same 
compensation  as  if  he  had  completed  his  work.  Nor  can  it  be  pre- 
tended that  on  every  mutation  of  the  executorship,  the  preceding 
and  succeeding  incumbents  are  each  entitled  to  a  commission  on 
the  whole  estate. '  The  compensation  due  to  each  incumbent,  is  to 
be  reckoned  on  the  portion  of  the  estate  which  he  administers.  The 
court  therefore  erred  in  allowing  to  the  dative  executor  a  full  com- 
mission on  the  whole  amount  of  the  estate,  and  the  item  now  under 
examination  ought  to  be  restrained  to  that  portion  of  the  estate 
which  he  administered,  from  his  appointment  to  the  rendering  of  his 
account.  The  different  sums  which  he  acknowledges  to  have  re- 
ceived, constitute  an  aggregate  amount  of  $45,'^40  13.  He  applied 
to. the  payment  of  a  legacy  to  the  town  of  Fochabers,  notes  due  to 
the  estate  amounting  to  ^72,770  84;  these  two  suras  make 
$118,110  97,  which  is  the  amount  of  the  estate  actually  administered 
by  him ;  for  the  remainder  of  the  estate,  still  in  his  hands,  is  not 
yet  administered,  and  no  commission  is  due  thereon.  That  which 
will  accrue  hereafter,  will  be  due  to  the  present  dative  executor,  if 
he  completes  the  administration,  and  if  he  does  not,  to  the  person 
vol..  I.  61 
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who  may  do  it.  The  Court  of  Probates,  in  our  opiaion,  erred,  in 
overruling  entirely  the  opposition  of  the  appellants,  and  not  reduo 
ing  the  appellee's  claim  to  commissions  to  §2951^  77|  being  two  and 
a  half  per  cent  on  •118,110  97. 

The  view  which  we  have  taken  of  the  present  controversy,  ten* 
ders  it  unnecessary  to  enquire  now  into  the  meaning  of  the  legia* 
lator,  in  regard  to  that  portion  of  an  estate,  on  which  no  commissioa 
n  to  be  allowed,  because  it  is  not  productive. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  that 
the  items  Nos.  13  and  14  in  the  account  of  the  dative  executor,  the 
first  of  9231  62  for  office  rent,  the  second  of  $80,906  for  commis- 
sions, be  stricken  out,  and,  that  for  the  latter  be  substituted,  one 
for  commission  to  the  dative  executor,  from  his  appointment  to  the 
rendering  of  his  account,  of  92952  77;  and  that  the  account  thus 
amended  be  homologated,  and  that  the  dative  executor  distribute 
the  funds  in  his  hands  accordingly.  The  costs  in  both  courts  to  be 
borne  by  the  estate. 

G.  B.  Duncan^  for  the  appellants.  No  counsel  appeared  for 
the  appellee. 


Robert  Fluker,  and  others,  Heirs,  v.  Margaret  Kendrick, 

Administratrix,  &c. 

Appeal  from  the  Court  of  Probates  of  St.  Helena,  S.  Leo- 
nardy  J. 

Shtafe^  for  the  appellants. 

Baylies,  and  Preston,  for  the  defendant. 

Martin,  J.  The  plaintiffs,  the  legal  heirs  of  William  Kendrick* 
are  appellants  from  a  judgment  rejecting  their  prayer  for  the  dis- 
missal of  the  defendant,  the  widow  of  the  deceased,  as  tutrix,  and 
curatrix  of  some  of  the  plaintiffs,  and  administratrix  of  the  estate  of 
their  ancestor,  on  account  of  alleged  gross  neglect,  in  the  dbchaige 
of  her  duties  as  tutrix,  curatrix,  and  administratrix.     She  pleaded 
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the  general  issae,  and  the  court  was  of  opinion  that  the  plaintiffs 
had  failed  to  establish  their  allegations.  The  case  is  exclusiyelj 
one  of  facts,  and  presents  no  legal  question  for  the  solution  of  this 
court.  A  close  examination  of  the  record  and  eridence,  has  led  us 
to  the  conclusion  that  the  Court  of  Probates  did  not  err. 

Judgment  affirmed* 


1    4031 

Datia  Thomas,  Administrator,   v*  Auoustin  Bovmbat,         m  \(m\ 
Executor. 

An  afltion  agRimt  the  estete  of  *  deseased  adminittnitor,  to  reeoter  a  balamo  doe  t» 
<lie  ealaile  which  he  adniniatered,  mnit  be  brooght  in  the  Probate  Court  under 
vfaoae  auChority  (he  estate  of  aneh  adminiatrator  ia  being  settled,  and  nci  in  the 
Court  of  Prbhatet  of  the  parish  in  which  the  first  succession  was  opened;  the  former 
eoort  alone  being  empowered  to  ascertain  and  order,  oontradictorilj  with  the  other 
«reditortof  the  eatate  of  such  administrator,  the  payment  of  any  elaima  againat  it 
A  judgment  of  the  latter  eourt,  would  not  conclude  the  estate  of  such  admin  iatrator^ 
nor  his  otlier  creditors ;  nor  could  any  balance  it  might  find  to  be  doe  by  his  estate* 
be  paid  without  an  order  of  the  former  court  During  hia  life,  theadministrator  was 
amenable  to  the  latter,  and  might  have  been  compeUed  to  render  an  account  of  hit  ^ 
adaMnkUitiflti  i  hut  after  his  death,  any  balance,  due  by  him  to  the  estate  he  admi^ 
loitered,  heeame  a  debt  due  from  his  estate,  and  its  payment  could  only  be  ordered 
by  the  Probate  CcMirl  in  which  his  succession  was  opened. 

An  attomcf^s  fiae,  for  services  in  makiiig  out  the  accounts,  and  attending  to  the  de- 
lenee  of  a  aidt  against  the  cuocession  of  a  deceased  administrator,  instituted  before 
the  court  in  whidi  such  succession  was  opened,  for  a  balance  due  to  the  estate  which 
lie  administered,  cannot  he  elMrged  to  the  latter  estate.  It  is  only  when  an  account 
is  rq;ulariy  rendered  by  the  representative  of  an  estate,  in  the  court  under  whose  au- 
thority it  is  administered,  that  the  expense  attending  it,  is  chargeable  to  the  estate. 

The  payment  of  interest  at  ten  per  cent  a  year,  under  the  act  of  the  ISth  of  March, 
1837,  requiring  executors,  administrators,  kc,  to  render  full  accounts  of  their  ad- 
ministratioa  at  least  once  in  every  twelve  months,  under  the  penalty  of  dismissal 
from  office,  and  of  pajriag  interest  at  ttiat  rate,  on  all  sums  for  which  they  may  he 
responsible,  from  the  expiration  of  the  twelve  months,  is  a  part  of  the  penalty,  and 
necessarily  coupled  with  the  removal  from  office,  and  one  cannot  be  imposed  with- 
sut  the  other.  The  penalty  prescribed  by  this  act,  can  only  be  inflicted  in  oases  ex* 
pirearfy  fMrovided  foTb 
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Appeal  from  the  Parish  Court  of  Poiate  Couple,  T*  J.  Cwh 

Muse,  for  the  appellant. 

StevenSy  for  the  defendant. 

Bdllard,  J.  The  succession  of  James  Williams  being  opened 
in  the  parish  of  West  Feliciana,  James  H.  Mix  was  appointed  ad- 
ministrator, but  died  before  he  bad  completed  his  administration,  or 
rendered  any  account.  Whereupon,  Thomas,  the  present  plaintiff, 
was  appointed  as  bis  successor,  and  prosecutes  this  suit  against  the 
estate  of  Mix,  represented  by  Bourgeat,  his  testamentary  executor, 
to  recover  the  balance  due  by  the  testator  to  the  estate  of  Wil- 
liams. 

The  suit  was  properly  brought  in  the  Court  of  Probates  of  the' 
pariah  of  Pointe  Couple,  altbough  the  estate  of  Williams  was  ad- 
ministered under  the  authority  of  the  Probate  Court  of  West 
Feliciana,  which  alone  had  power  to  order  the  payment  of  claims 
against  the  estate.  Whatever  balance  was  due  by  the  estate  of 
Mix  to  the  estate  which  he  had  administered,  could  only  be  ascer- 
tained and  liquidated  by  the  Court  of  Probates  under  whose  autho- 
rity the  former  was  administered,  contradictorily  with  the  other 
creditors;  and  if  his  executor  had  settled  the  account  in  the  Probate 
Court  of  West  Feliciana,  such  balance  could  not  have  been  paid 
without  the  order  of  the  court  of  Pointe  Couple,  nor  would  its 
liquidation  have  concluded  the  estate  of  Mix,  or  his  other  creditors. 
Courts  of  Probate  have  exclusive  power  to  decide  on  claims  for 
money  which  are  brought  against  successions  administered  by  cu- 
rators, executors,  or  administrators,  and  to  establish  the  order  of 
privileges  and  mode  of  payment.     Code  of  Practice,  ^JJ4,  No.  13. 

Undoubtedly,  Mix,  in  his  lifetime,  was  amenable  to  the  jurisdic- 
tion of  the  court  of  West  Feliciana,  and  might  have  been  compelled 
by  that  court  to  render  his  account  as  administrator.  But  on  his  death, 
without  having  rendered  such  account,  the  balance  due  to  Williams' 
estate,  became  a  debt  due  by  that  of  Mix,  and  could  only  be  decided 
upon,  and  its  payment  ordered  by  the  Probate  Court  of  the  parish  of 
Pointe  Couple.  This  manner  of  proceeding  is  not  free  from  diffi- 
culty, it  is  true.  If  Mix  paid  any  debts  of  the  estate  of  Williams 
without  authorization,  and  it  should  turn  out  that  the  estate  is  insol- 
vent, it  is  clear  he  paid  at  his  peril.     But  in  the  present  case  there 
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are  no  means  of  ascertaining  bow  far  he  paid  in  his  own  wrong,  if 
at  all.  If  it  should  turn  out  thai  he  did  so,  the  creditors  to  whose 
prejudice  the  payments  may  have  heen  made,  have  their  remedy 
upon  the  hond. 

The  plaintifT  in  the  present  case,  is  appellant  from  the  judgment 
rendered  in  the  Court  of  Probates,  and  complains  of  certain  allow- 
ances made  to  the  prejudice  of  the  estate,  which  we  will  proceed  to 
notice,  atter  disposing  of  a  motion  to  dismiss  the  appeal.  The 
ground  of  that  motion  is,  that  the  heirs  of  Williams,  who  had  been 
cited  on  the  demand  of  the  defendant,  were  not  made  parties  to  the 
appeal.  But  it  appears  that  they  excepted  to  the  jurisdiction  of  the 
Court  of  Probates,  that  their  exception  was  sustained,  and  that 
they  were  no  longer  parties  when  the  judgment  was  rendered;  nor 
has  the  party  who  called  them  in  thought  proper  to  appeal,  or  to 
make  them  parties.  They  are  therefore  without  interest,  and  the 
motion  to  dismiss  is  overruled. 

The  first  objection,  is  to  item  No.  4,  on  the  ground  that  it  is  not 
a  privileged  claim,  and  that  the  estate  is  insolvent.  According  to 
the  views  above  expressed,  the  Probate  Court  of  Pointe  Couple 
could  not  decide,  whether  that  claim  was  privileged,  or  how  much 
of  it  the  late  administrator  was  authorized  to  pay,  as  it  relates  to 
other  creditors.  All  just  claims  paid  by  him  ought  to  be  allowed, 
subject  to  the  condition  of  refunding,  if  it  should  afterwards  appear 
that  any  part  was  wrongfully  paid,  to  the  prejudice  of  other  cre- 
ditors, and  subject  to  the  action  of  such  other  creditors  upon  the 
bond,  or  otherwise.  This  reasoning  applies  to  several  items,  which 
were  finally  allowed  by  the  Probate  Court,  upon  the  ground  that  the 
estate  of  Williams  was  shown  to  be  solvent.  Some  other  items 
were  objected  to,  on  the  ground  that  the  payments  were  made  by 
Mix  before  his  appointment  as  administrator ;  but  the  court,  in  our 
opinion,  did  not  err  in  allowing  them.  It  was  incumbent  on  the 
representative  of  Williams'  estate  to  show  that  the  payments  were 
made  with  the  funds  of  Williams,  otherwise  they  were  a  first  charge 
against  his  succession. 

The  attorney's  fee  of  $250,  for  assisting  the  defendant  in  making 
out  his  account,  and  attending  to  this  suit,  ought  to  have  been,  in 
our  opinion,  rejected.  It  is  at  most  only  when  an  account  is  regu- 
galarly  rendered  by  the  representative  of  an  estate,  in  the  court 
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under  whose  authority  it  is  administered,  that  the  expenses  attending 
the  rendering  of  it,  are  to  be  paid  out  of  the  estate.  We  can  see 
no  good  reason  why  the  estate  of  Williams  should  pay  counsers 
fees  in  this  case,  any  more  than  in  defending  any  other  claim. 

The  court  also  erred,  in  our  opinion,  in  allowing  as  a  credit  the 
sum  of  91107  61,  paid  to  the  Canal  Bank,  on  the  bond  of  Williams 
and  wife,  on  the  12th  April,  1834.  The  original  receipt  on  the 
bond  does  not  show  that  the  payment  was  made  by  Mix,  in  any  ca- 
pacity. A  subsequent  receipt  was  given  by  the  cashier,  from  which 
it  would  seem  that  Mix  had  paid  the  money,  but  it  does  not  appear 
that  he  was  administrator  at  the  time,  nor  is  the  fact  that  Mix  in 
truth  paid  the  money,  supported  by  the  oath  of  the  cashier.  Bet- 
ter evidence  would  have  been  the  statement  of  a  witness  on  oath* 

The  other  questions  of  fact  in  the  record,  appear  to  have  beea 
correctly  decided.  The  court,  however,  gave  interest  on  the  ba- 
lance found  due  at  the  rate  of  ten  per  cent  per  annum,  under  the 
sixth  section  of  the  act  of  1837,  which  requires  executon,  admi- 
nistrators, dbc,  at  least  once  in  twelve  months,  to  render  a  fall 
account  of  their  administration,  under  the  penalty  of  being  dismiss^ 
ed  from  office,  and  paying  interest  at  that  rate  on  all  sums  for  which 
they  shall  be  responsible,  from  the  date  of  the  expiration  of  the 
twelve  months.  We  are  of  opinion  that  thb  statute  is  inapplicable 
in  the  present  case.  Such  a  penalty  can  be  given  only  in  cases  ex- 
pressly provided  for,  and  as  the  payment  of  the  interest  forms  a 
part  of  the  penalty,  and  is  necessarily  coupled  with  a  removal  from 
office,  the  one  cannot  be  given  without  the  other.  Nor  is  it  justified 
by  the  fact  that  the  price  of  property  sold,  belonging  to  the  estate 
of  Williams,  bore  interest  after  maturity  at  ten  per  cent.  That  sti* 
pulation  would  aflect  the  purchasers  but  not  the  administrator  of 
the  estate,  who  may  have  received  payment  from  them. 

It  is  therefore  ordered  that  the  judgment  of  the  Court  of  Pro* 
bates  be  reversed,  and  ours  is  that  the  plaintiff  recover  of  the  estate 
of  L  H.  Mix,  $4605  53,  with  interest  at  five  per  cent  from  judicial 
demand,  and  the  costs  of  the  District  Court,  as  well  as  those  of  this 
appeal,  to  be  paid  in  the  due  course  of  administration,  subject  to 
the  same  restriction  as  is  contained  in  the  judgnent  of  the  Court  of 
Probates,  relative  to  the  Brandon  debt. 
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On  an  application,  by  the  counsel  of  the  defendant,  for  a  re- 
hearing of  this  case,  so  far  as  relates  to  the  claim  of  tllOT  61. 

BULI.ARD,  J.  It  18  ordered  that  the  judgment  in  this  case  be  so 
amended,  as  to  reserve  to  the  defendant  the  right  of  claiming  from 
the  estate  of  Williams,  the  sum  of  $1107  61,  alleged  to  have  been 
paid  by  Mix  to  the  Canal  Bank,  if  any  such  right  he  have. 


S'TcPHfiN  TiLi»ON  V.  Chaklotts  Dbes,  Tutrix. 

Ko  order  of  aeizore  and  sale  can  be  istaed  agaiost  a  party,  on  an  act  parporting  to 
be  signed  by  an  attorney  in  fact,  where  no  power  of  attorney  was  exhibited,  nor 
any  authentic  eTidence  of  the  subsequent  ratification  of  the  act  was  produced,  at 
tte  time  of  applying  for  saoh  order.  An  order  illegally  granted  under  such  cir* 
•uastanoes,  will  bo  rescinded,  thoogh  on  the  trial  of  a  motion  to  dissolve  ao 
injanetion  obtained  against  such  order,  iaots  should  be  established,  by  oral 
eridenee,  amounting  to  a  ratification  by  the  principal  of  the  act  of  the  attorney. 

The  tutrix  of  the  minor  heirs,  cannot  administer  a  succession  by  Tirtue  of  her  office 
•a  tntriz  $  the  must  be  appointed  administratrix,  and  gtve-tiie  seenrily  required 
liy  law.  Paymeat  to  her  of  a  debt  due  to  the  snooassioB,  would  not  protect  the 
party  making  it,  against  the  claim  of  the  heirs  of  age^  nor  of  the  administrator, 
should  one  be  afterwards  appointed. 

Apfbal  from  the  District  Court  of  East  Feliciana,  Johnaon,  J. 

MoRFHT,  J.  Charlotte  Dees,  the  defendant,  sued  out  an  order 
of  seizure  and  sale  against  Stephen  Tildon,  to  recover  id,  190, 
being  the  price  of  a  tract  of  land  adjudicated  to  him  at  the  probate 
sale  of  the  estate  of  the  late  James  Dees.  She  styles  herself  the 
mother  and  natural  tutrix  of  Martha  Ann  Dees,  the  minor  child  of 
James  Dees,  and,  as  such,  administratrix  of  said  decedent's  estate. 
She  states  that  the  price  claimed  was  payable  in  three  equal  in- 
stalments, failing  due  on  the  first  of  April  of  the  years  1839,  1640, 
and  1841,  and  prays  that  the  sale  be  made  to  meet  these  seyeral 
instalments,  acknowledging  at  the  same  time  to  have  received  from 
Stephen  Tildon  a  sum  of  t958  d9,  on  account  of  the  first  instal- 
meat.      The  proceedings  were   enjoined  by  the  plaintiff  on  a 
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variety  of  grounds,  some  of  which  will  be  noticed  hereafter.  The 
defendant  filed  a  written  motion,  praying  that  the  injunction  might 
be  dissolved,  and  that  damages  be  awarded,  under  the  statute  of 
1831.  against  the  plaintifT  and  his  surety  in  the  injunction  bond} 
but,  should  her  order  of  seizure  and  sale  be  set  aside,  that  judg- 
ment be  rendered  against  the  plaintiff  for  the  sums  of  money 
claimed  in  her  petition.  The  judge  below  dissolved  the  injuDCtion, 
and  the  plaintiff  appealed. 

The  first  ground  set  forth  in  the  plaintiff's  petition  for  an  injunc- 
tion, and  which  alone  it  is  perhaps  sufficient  to  consider  in  relation 
to  the  alleged  illegality  of  the  executory  proceedings  instituted  by 
the  defendant,  is,  that  the  act  upon  which  the  order  of  seizure  and 
sale  was  issued,  is  not  an  authentic  act  importing  a  confession  of 
judgment,  in  as  much  as  it  was  not  executed  by  the  plainiiflfin 
person,  nor  by  any  one  authorized  by  authentic  act  to  sign  his  name 
to  the  same,  and  was  executed  while  plaintiff  was  out  of  the  state 
of  Louisiana. 

The  prociS'verbal  of  adjudication  purports  to  be  signed  by  one 
J.  S.  Guay,  as  the  attorney  in  fact  of  Stephen  Tildon,  and  no 
power  of  attorney  was  exhibited  either  to  the  probate  judge  who 
made  the  sale,  or  to  the  district  judge  who  issued  the  order  of 
seizure  now  enjoined.  It  is  said  that  the  plaintiff  has  ratiBed  the 
purchase  made  in  his  name  by  J.  S.  Guay,  by  taking  and  keeping 
possession  of  the  land,  and  by  making  partial  payments  on  the 
price.  These  acts  may,  and  we  believe  do  amount  in  law  to  auch 
a  ratification  as  makes  the  adjudication  binding  on  him,  but  these 
were  matters  in  pats,  proved  on  the  trial  of  this  case  by  oral 
evidence.  The  judge  below  when  the  order  of  seizure  and  sale  was 
asked,  had  not,  nor  could  have  had  before  him  any  authentic  evidence 
of  such  ratification,  and  in  our  opinion,  he  iroprovidently  granted 
the  order.     Code  of  Prac.  art.  732.     Civ.  Code  art.  3361. 

The  defendant,  Charlotte  Dees,  or  rather  her  counsel,  seems  to 
have  considered  that  her  capacity  of  tutrix  of  one  of  the  minor 
heirs  of  the  Inte  James  Dees,  entitled  her  to  the  administration  of 
the  whole  estate,  and  gave  her  the  right  of  suing  for  the  debts  due 
to  it  without  the  concurrence  of  the  heirs  of  age.  This  idea  is 
clearly  erroneous,  and  the  very  case  of  Erwin  v.  Orillon,  in  6  La. 
p.  213,  to  which  he  has  referred  us,  establishes  the'  contrary  doc- 
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trine,  if  any  aathority  was  heeded  on  such  a  point.  In  that  caset 
the  heirs  of  age  had  joined  in  the  suit  hrought  by  the  tutrix  of  the 
minor  heirs,  and  an  exception  was  taken  to  their  capacity  to  sue  in 
that  form.  It  was  contended  that  as  the  estate  had  been  accepted 
with  benefit  of  inventory,  an  administrator  should  have  been  ap- 
pointed, and  that  he  alone  could  legally  administer  on  the  estate, 
and  collect  the  debts.  The  exception  was  overruled,  but  the  court 
far  from  countenancing  in  any  degree  the  pretension  set  up  in  this 
case,  says,  '  that  in  as  much  as  the  heirs  of  age  are  not  represented 
by  the  tutor  in  the  event  of  suits  to  recover  debts  due  to  the  suc- 
cession, they  should  concur  in  the  prosecution  of  such  suit,  as  has 
been  done  in  the  present  case.*  The  other  cases  relied  on  by  the 
counsel,  are  not  more  favorable  to  him.  In  one  of  them,  reported 
in  17  La.  104,  we  held  that  a  tutrix  could  not  administer  ar-su^ 
cession  by  virtue  of  her  office  of  tutrix  of  the  minor  heirs,  without, 
being  appointed  administratrix,  and  giving  the  secmrity  required 
by  law.  A  payment  to  the  defendant  of  the  whole  amount  due  to 
the  succession  of  James  Dees,  would  clearly  not  protect  the  pttr- 
chaser  against  the  claims  of  the  heirs  of  age  not  represented  by 
her,  or  of  an  administrator,  should  one  be  hereafter  appointed  to 
the  estate»  which  is  said  by  one  of  the  witnesses  to  be  muck  in 
debt. 

We  might  perhaps  hilve  proceeded  to  examine  the  case  on  its 
merits,  under  the  prayer  of  the  defendant  for  a  judgment  in  tht 
via  ordinaria^  so  far  as  the  minor,  Ann  Martha  Dees,  is  con- 
cerned, for  Charlotte  Dees  claims  nothing  in  her  own  right ;  but 
the  record,  from  the  contradictory  statements  we  find  in  it  in  rela- 
tion to  the  number  of  heits  left  by  the  deceased  who  are  yet  livingi 
does  not  enable  us  to  determine  the  portion  of  the  claim  to  which 
the  minor  would  be  entitled  as  one  of  the  heirs. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed,  and  that  the  injunction  sued  out  in  this  case  be  made  per- 
petual ;  the  defendant  paying  the  costs  in  both  courts* 

Mtisef  for  the  appellant. 

LyonSf  for  the  defendant. 
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Albert  Bailey  t^.  Philip  Stewart. 

A  lUtement  by  the  witnesses,  in  (he  depositions  offered  in  eTidenee,  that  thej  have 
been  rdeased  from  all  responsibility  by  the  party  in  whose  favor  their  testimony  it 
produced,  is  itself  an  effectaal  lelease,  and  renders  th,e  introduction  of  the  ori- 
ginal release  unnecessary. 

Art  S9S9  of  the  Civil  Code  applies  to  common  earrlers ;  and  so  does  art  8958,  under 
Certain  modifications. 

Appeal  from  the  District  Court  of  East  Feliciana,  JoAiKon,  J. 

lAfons,  for  the  plaintiff; 

Muaet  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  by 
which  the  plaintiff  has  recovered  the  value  of  a  trunk  of  clothiog, 
delivered  to  the  defendant,  a  common  carrier,  for  transportation, 
which  was  lost  through  the  carelessness  of.  the  latter.  He  resisted 
the  claim,  pleading  the  general  issue.  Oar  attention  is  first  drawn 
to  a  hill  of  exceptions,  taken  by  the  defendant  to  the  reading  of  the 
depositions  of  Brady  and  Holmes,  on  the  ground  that  they  are  in- 
terested witnesses,  and  that  if  they  have  been  released,  the  evidence 
of  the  fact,  results  from  their  depositions  only,  which  is  not  as  good 
evidence  of  the  fact  as  the  release  itself;  and  further,  on  the  ground 
that  they  speak  of  what  they  have  heard.  The  court  was  of  opi- 
nion that  the  plaintiff  having  established  the  release  by  the  testi- 
mony of  the  witnesses,  they  were  effectually  released,  as  the  plain- 
tiff could  not  gainsay  what  they  had  sworn,  without  admitting 
himself  to  have  been  guilty  of  subornation  of  perjury ;  and  the 
jury  were  directed  to  disregard  that  part  of  the  depositions,  in  which 
the  witnesses  depose  to  what  they  had  heard  other  people  Bay.  It 
does  not  appear  to  us  that  the  court  erred. 

Another  bill  of  exceptions  was  taken  to  a  part  of  the  judge's 
charge,  in  which  he  directed  the  jury  that  a  common  carrier  is  re- 
sponsible for  the  loss  or  damage  of  things  entrusted  to  his 
care,  unless  the  same  is  occasioned  by  accidental  and  uncontrol- 
lable events;  and  that  no  watchfulness  or  care  was  sufficient  to 
discharge  the  common  carrier  from  liability  for  goods  taken  from 
his  custody,  unless  he  showed  that  they  were  taken  by  an  over- 
powering force. 
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A  last  bill  was  taken  to  the  refusal  of  the  judge  to  instruct  the 
jury,  that  articles  Nos.  2988  and  2930  of  the  Civil  Code,  which  had 
been  read  to  the  jury,  were  not  applicable  as  law  to  the  case  of  com- 
mon carriers.  The  court  charged  them,  that  article  2938  was  not 
applicable  to  common  carriers,  except  in  a  modified  manner,  but  that 
article  2939  was  applicable  to  them. 

The  Civil  Code,  art.  2725,  provities  that  carriers  and  watermen 
may  be  liable  for  the  loss  or  damage  of  the  things  entrusted  to  their 
care»  unless  they  can  prove  that  such  loss  or  damage  has  been 
occasioned  by  accidental  and  uncontrollable  events.  They  are  fur- 
ther subjected,  art.  2722,  to  the  same  responsibiliiies  as  tavern- 
keepers,  whose  responsibility  does  not  extend  to  what  is  taken  by 
force  and  arms,  or  with  exterior  breaking  open  of  doors,  or  by  any 
other  extraordinary  violence.    Art.  2939. 

This  article  contains  a  negative,  pregnant  with  the  affirmative 
ihat  they  are  liable  in  other  cases. 

It  does  not  appear  to  us  that  in  either  case  the  judge  erred  ;  but 
the  decision  of  the  question  has  no  bearing  on  the  present  case,  for 
the  defeadant  has  not  produced  the  least  tittle  of  evidence  as  to  the 
manner  in  which  the  trunk  was  lost.  During  the  trial,  the  defendant 
attempted  to  resist  the  claim  against  him,  by  urging  that  the  trunk 
was  not  delivered  to  him,  but  to  one  Shepherd,  who  had  theretofore 
been  employed  to  drive  his  wagon,  but  who,  at  the  time  that  tfa^ 
trunk  was  placed  on  the  wagon,  was  not  in  his  service,  but  had  hired 
the  wagon,  and  was  driving  it  for  his  own  (Shepherd's)  account. 
To  this  defence  the  jury  does  not  appear  to  have  paid  the  leaat 
attention,  or  to  have  given  the  least  credit.  And  on  a  dose  exami- 
nation of  the  testimony  by  which  it  was  attempted  to  be  supported, 
we  arc  unable  to  say  that  they  erred. 

At  the  trial,  the  plaintiff  admitted  that  he  had  recovered  a  part  trf 
the  goods  in  the  trunk,  of  which  he  produced  an  account^  amount- 
ing to.W28  60,  for  which  he  acknowledged  the  defendant  was  en- 
tirfed  to  a  credit.  The  value  of  the  goods  originally  in  the  trunk 
was  proved,  and  the  plaintiff  had  a  verdict  for  the  balance.  The 
defendant  has  contended  in  this  court,  that  the  plaintiff  ought  to 
have  produced  evidence  of  the  goods  recovered,  and  their  value. 
If  the  defendant  believed  that  the  goods  recovered  were  of  a  greater 
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yalae  than  they  were  acknowledged  to  be  by  the  plaintiff,  ho 
might  have  probed  his  adversary's  conscience  by  interrogatories. 
Upon  the  whole,  we  believe  that  justice  has  been  done  in  the  esse. 

Judgment  affirmed. 


Archibald  D.  Palmbr  v.  Huxphrbt  Tatlor  and  another. 

Id  Im  action  for  the  resoission  of  the  lale  of  a  slave,  on  aceount  of  a  redhibitory  dii- 
case,  ezistii^  at  the  time  of  the  sale,  and  of  which  he  suhaequently  died,  there  will 
be  judgment  for  die  defendant,  where  it  Is  proved  that  saeh  slave  had  not  receired 
firom  the  plaibtiff  the  attention  and  care  which  hit  situation  required. 

Appeal   from   the   District  Court   of  East    Feliciana,  John- 

m 

Andrews^  and  J.  P.  BvUard  for  the  appellant. 

Lyons,  for  the  defendants,  urged  that  the  purchaser  of  a  slave, 
who  is  taken  sick  after  the  sale,  is  bound  by  law,  as  well  ss  ha- 
inanity,  to  cause  him  to  be  properly  taken  care  of,  and  to  furnish 
him  with  medical  attendance ;  and  that  in  case  of  his  neglect  to  do 
80,  he  cannot  recover  the  price  in  a  redhibitory  action.  Civ.  Code, 
2514.    Serapum^  Syndic,  fyc.  v.  Bousquet  et  a/.,  15  La.,  609. 

Martin,  J.  The  plaintiff  seeks  the  rescission  of  the  sale  of  a 
slave,  which  he  purchased  from  the  defendants,  on  the  ground  of  a 
malady  elisting  at  the  time  of  the  sale,  from  which  the  slave  afte^ 
wards  died.  The  claim  was  resisted  on  the  plea  of  the  general 
iisue,  and  oH  an  averment  of  gross  negligence,  cruelty,  and  ill- 
treatment  to  the  slave  by  the  plaintiff.  There  was  a  verdict  against 
him,  and  after  an  unsuccessful  effort  to  obtain  a  new  trial,  he  ap- 
pealed. A  main  question  was,  whether  the  disease  existed  at  the 
time  of  the  sale.  A  number  of  doctors  were  examined,  and  their 
testimony  rather  supports  the  affirmative  of  the  question.  One  of 
them  only  had  seen  the  slave  during  his  illness,  and  he  had  seen 
him  but  once.  A  post  mortem  examination  was  made,  and  the 
/  opinion  of  the  gentlemen  present  at  the  examination,  was  in  favor 
of  the  existence  of  the  disease  at  the  time  of  the  sale.    Several 
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medical  books  were  referred  to,  in  support  of  the  opinion  of  the 
doctors  in  this  respect.  The  counsel  for  the  defendants  laid  great 
great  stress  on  the  latter  part  of  the  defence,  to  wit,  the  neglect  of 
the  plaintiff,  to  afibrd  medical  aid  to  the  slave.  The  testimony  does 
not  show  that  any  doctor  was  ever  sent  for  to  visit  the  negro,  but 
that  he  was  accidentally  seen  by  a  doctor  who  had  been  sent  for  to 
another  slave.  This  gentleman  expressed  his  opinion,  that  the  slave 
sold  by  the  defendants  was  dangerously  ill.  He  prescribed  for  him, 
but  never  returned  to  ascertain  the  effect  of  his  prescription.*  Two 
or  three  days  afterwards,  the  slave  died  in  the  field,  and  it  does  not 
appear  that  in  the  meanwhile,  he  had  received  the  attention  and  care 
due  to  a  sick  slave.  The  impression  upon  our  minds  is  strong,  that 
this  last  circumstance  had  on  the  jury,  the  effect  which  it  deserved 
to  havd.  Upon  the  whole,  we  are  unable  to  say  that  the  verdict 
is  incorrect. 

Judgment  affitmed. 


Jakes  Perkins  %>.  William  Dickson,  Tutor. 

To  entitle  Uie  vendory  under  art  2591  of  the  Civil  Code,  to  consider  at  null  an 

adjudication  of  property  offered  for  sale  for  endorsed  notes,  the  purchaser  must 

he  put  in  defiiult  hj  heing  required  to  name  his  endorser. 
Parol  evidence  is  admissible  to  prove  what  occurred  at  the  time  of  a  jucUcial  sale, 

or  subseqaently,  in  relation  to  a  compliance  -with  the  terms  of  the  sale. 
EtZtracts  from  the  inventory  of  an  estate,  or  from  the  procl^-verhal  of  the  sales, 

when  duly  certified,  are  admissible  in  evidence,  without  producing  copies  of  the 

whole  of  the  originals. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 
BuLLARD,  J.     This  is  an  action  to  recover  a  lot  in  the  town  of 
Clinton,  which  was  adjudicated  to  the  plaintiff  at  the  public  sale 

*  This  it  not  strictly  correct  Dr.  Skipwith,  the  witness  alluded  to,  testified,  that 
after  prescribing  for  the  slave,  *  he  returned  to  the  plantation  the  next  day,  and  law  the 
negro,  who  seemed  to  be  heller.'  The  prescription  was  made  on  the  9th,  and  the  boy 
died  OD  the  evening  of  the  19th.    The  testimony  is  in  other  respects  correctly  stated. 

RXFOBTSm, 
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of  the  property  of  the  estate  of  Josiah  Nettles.  The  essential  facts 
are  stated  in  the  report  of  the  case  when  before  us  on  a  former 
occasion,  when  it  was  remanded  with  directions  to  receive  in 
evidence  the  proces-verbcU  of  the  sale,  without  first  showing  that 
the  plaintiff  had  complied  with  the  terms  of  the  sale.  See  17  La. 
p.  253.  The  result  of  the  second  trial  was  a  judgment  in  favor  of 
the  plaintiff  for  the  lot,  and  the  defendant  has  appealed. 

It  appears  from  the  record  that  after  the  lot  had  been  adjudicated 
to  the  plaintiff,  he  proposed  to  the  parish  judge  to  give  his  notes 
with  an  endorser,  according  to  the  terms  of  sale ;  but  that  it  was 
postponed  and  not  done  until  the  judge  resigned  his  commission. 
The  plaintiff  afterwards  called  on  his  successor,  and  offered  to 
comply  with  the  terms  of  the  sale,  but  the  judge  declined  to  act. 
It  is  not  shown  that  the  plaintiff  was  ever  put  in  default,  or  that 
the  lot  was  ever  afterwards  disposed  of  by  the  estate. 

It  is  now  contended  by  the  defendants,  that  the  purchaser  having; 
neglected  to  give  his  notes  as  required  by  the  conditions  of  the 
sale,  the  adjudication  became  absolutely  null,  as  though  it  had  never 
laken  place,  and  he  relies  upon  article  2591  of  the  Civil  Code, 
which  provides,  that  when  a  thing  is  exposed  at  public  sale  with 
notice  that  the  buyer  shall  give  endorsed  notes  for  the  price,  he  is 
bound  immediately  after  the  sale,  if  required,  to  acquaint  the  auc- 
tioneer, or  the  seller,  with  the  name  of  the  person  whom  he  offers 
for  endorser,  and  if  this  endorser  does  not  suit  the  seller,  or,  in  his 
absence,  the  auctioneer,  the  adjudication  is  considered  as  not 
having  been  made. 

This  argument  would  have  great  force  if  the  purchaser  had  been 
put  in  default,  by  being  required,  in  the  words  of  the  article,  im- 
mediately after  the  sale,  to  name  his  endorser.  There  is  no  such 
proof,  and  we  are  not  authorized  to  give  effect  to  that  article, 
unless  a  compliance  with  its  conditions  is  shown  by  the  party  claim- 
ing the  advantage  of  such  failure  by  the  purchaser.  On  the  con- 
trary, it  appears  from  the  testimony  of  Judge  Scott,  that  the  plaintiff 
was  desirous  at  once  of  complying  with  the  terms  of  the  sale,  and 
it  is  not  shown  that  he  was  afterwards  called  on  for  that  purpose. ' 

The  court  did  not,  in  our  opinion,  err  in  admitting  parol  evidence 
to  show  what  occurred  at  the  time  of  the  auction,  or  afterwards,  la 
relation  to  a  compliance  with  the  terms  of  the  sale ;  and  eztracta 
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ffom  tbe  ioTentory,  and  proee$'^irbal  of  sales,  duly  certified,  were 
properlj  admitted. 

But  tbe  court  erred,  in  onr  opinion,  in  giving  judgment  for  the 
plaintiff  for  the  lot  unconditionally.  He  should  however  been  re- 
quired to  pay  the  price,  according  to  the  terms  of  his  purchase. 
In  this  respect  the  judgment  must  be  reformed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  that  the  plaintiff  recover  the  lot  described 
in  his  petition,  with  costs  in  the  District  Court ;  but  that  no  writ 
of  possession  shall  issue,  until  he  shall  have  paid  to  the  defendant 
the  sam  of  one  hundered  and  fifty  six  dollars,  with  interest  at  five 
per  cent  on  one-third,  from  the  14th  of  January,  1836,  on  one-third 
from  tlie  14th  of  January,  1837,  and  on  the  balance,  from  the  14th 
of  January,  1888 ;  and  that  the  plaintiff  pay  the  costs  of  this  ap- 
peal, provided  that  the  defendant  shall  not  take  out  execution  until 
after  thirty  days  from  the  filing  of  the  mandate  in  the  court  below. 

Afc»e,  for  the  plaintiff. 

/.  P.  BuUardj  for  the  appellant. 


William  Stewart  v.  Sarah  Pickard   and  others. 

A  noterr,  commissioned  bjr  the  judg^e  of  the  Court  of  Probates  to  make  the  partition 
of  eommonity  property,  is  the  minioterial  officer  of  ike  court ;  and  on  his  certificate 
of  A  tefuaal  by  the  party  in  euatody  of  the  property  to  produco  the  same,  a  distringaa 
may  be  issued  to  enforce  a  complianee. 

Errors  or  irregularities,  in  a  partition  of  community  property  made  under  the  autho- 
rity of  a  Court  of  Probates,  may  be  corrected  by  opposition  to  the  homologation  of 
the  partition. 

Afpbal  from  the  Court  of  Prohates  of  East  Feliciana,  Saun- 
ders^ J. 
/.  P*  BuUardf  and  Boyle,  for  the  appellant. 
MusBj  and  Lawson,  for  the  defendants. 
If  ORFST,  J«    Tbe  plaintiff  having  brought  an  action  to  obtain  a 
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partition,  in  kind,  of  the  community  property  held  in  common  be* 
tween  himself  and  the  heirs  of  his  deceased  wife,  Sarah  Pickardt 
her  daughter,  and  her  grand -children,  represented  hy  their  natural 
tutrix,  Sarah  S.  Stewart.     The  whole  of  the  property  was  parti* 
tioned  hetween  them,  with  the   exception  of  the  slaves,  under  a 
decree  of  the  Court  of  Prohates,  of  the  2l8t  of  August,  1889. 
Some  time  afterwards,  on  the  25th  of  Januaryi  1840,  Sarah  Pickard 
moved  the  court  to  fix  a  day  for  the  completion  of  the  partition,  and 
to  notify  the  parties  thereof.     The  Prohate  judge  accordingly  gave 
notice  to  the  plaintiflT  and  the  defendants,  that  on  the  17th  of  Feb- 
ruary, 1840,  he  would  attend  at  the  house  of  William  Stewart,  for 
the  purpose  of  completing  the  partition,  pursuant  to  the  decree  of 
the  cour.  in  the  premises.     On  the  appointed  day,  the  judge  did  not 
attend  in  person,  hut  commissioned  a  notary  public  to  make  the  pa^ 
tition.     The  notary  repaired  to  the  plaintiff's  bouse,  but  tbe  latter 
refused  to  produce  the  slaves  to  he  partitioned,   which  were  in  bis 
possession,  saying  that  the  partition  could  not  be  made.  The  notary 
thereupon  drew  up  ?i  pro ce s-verbal,  setting  forth  his  demand  of  the 
property  to  be  partitioned,  and  the  plaintiflT's  refusal  to  produce  the 
same.     Afterwards,  Sarah  Pickard,  aided  and  assisted  by  Alexan- 
der Pickard,  with  whom  she  had  intermarried,  filed  in  the  Conrtof 
Probates  the  proces-verbal  of  the  notary,  showing  the  refosal  of 
Stewart  to  surrender  the  property  not  partitioned,  and  moved  for  a 
rule  on  the  plaintiff  to  show  cause  why  a  writ  of  distringas  should 
not   be  issued   to  the  sheriff,  ordering   him   to  distrain  the  mova- 
ble and  immovable  property  of  the  said  William  Stewart,  and  to 
detain  the  same  until  he  should  comply  with  the  order  of  tbe  court. 
The  rule  was  issued,  and  the  plaintiff  having  failed  to  appear,  or  to 
make  any  showing  in  relation  to  his  refusal  4o  comply  with  the 
order  of  the   court,  a  judgment  by  default  was  taken,  which  was 
some  time  after  confirmed.     A  new  trial  having  then  been  asked 
for  and  refused,  the  plaintiff  appealed. 

It  is  difficult  to  distinguish  this  case  from  that  of  Draveno  etd. 
V.  Row,  reported  in  11  La.,  494.  We  said  in  that  case,  « that  in 
partitions,  the  notary  is  the  ministerial  ofilcer  of  the  court.  His 
certificate  of  the  refusal  of  the  defendant  to  produce  the  slaves 
which,  according  to  a  judgment  obtained  by  the  plaintiff  against 
bim,  were  to  be  partitioned  between  them,  id  e$U  to  comply  with 
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that  part  of  the  jodgment  which  it  was  his  duty  to  perform,  by  pro- 
ducing the  sWes  for  appraisemeut,  placed  him  ia  the  situatioa  of  a 
defendant  in  the  ordinary  courts,  who  refused  to  comply  with  a 
jodgment.orderiog  him  to  do,  or  refrain  from  doing  something  sp^ 
cified  in  it;  and  his  compliance  was  therefore  to  be  enforced  by  a 
writ  of  distringas/  The  grounds  set  forth  in  the  plaintiff's  motion 
for  a  new  trial,  and  which  have  been  relied  on  ia  this  court,  have 
&iled  to  convince  us  that  there  is  error  in  the  decree  complained 
of.  The  mode  of  making  the  petition  had  been  determined  in  the 
isdgmeat,  which  ordered  it  to  be  made  as  prayed  for  by  the 
{^ntiff,  to  wit,  in  kind.  If  more  than  twelve  months  had  elapsed 
since  the  date  of  the  last  inventory,  we  are  not  to  presume  that  the 
notary  appointed  to  make  the  partition  would  have  failed  to  have  a 
new  apprabement  of  the  slaves  made,  which  was  the  very  first 
atep  to  be  taken ;  but  this  he  could  not  do,  unless  they  we.re  pro* 
doced  for  the  purpose.  As  to  the  claims  and  contestations  which 
nay  arise  as  the  partition  progresses  before  the  notary,  the  kw 
pomta  oat  the  maaner  in  which  the  opinion  of  the  judge,  before 
whom  the  action  is  pending,  can  be  obtaiaed.  Civ.  Code,  art. 
1^90.  And  if  any  errors  or  irregularities  are  supposed  to  exist  ia 
the  proeeedlogs,  they  can  be  taken  advantage  of  by  way  of  <^)po* 
sitioa  to  the  homologation  of  the  partition.  Civ.  Code,  art. 
1W7. 

Judgment  qjgSrtMd. 


TafiaBSB  Halphen,  Tutrix  t^.  Alcidb   FesxLiait,  Administrator* 

An  aumthoriaed  admitaiOD,  nuMle  hj  an  attorney  in  fiiat,  will  not  bind  his  princi{Md. 

Ths  plaintiff  is  appellant  from  a  judgment  of  the  Court  of  Pro* 
bates  of  Pointe  Couple,  E.  Cooley,  J. 

MoKPBT,  J.  From  the  petition,  in  which  the  facts  of  this  case 
aie  expressly  admitted  to  have  been  correctly  stated,^  it  appears 
VOL.  I.  53 
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that  the  petitioners,  Jules  and  Qahriel  Fuselier,  are  two  of  the  heirs 
■of  the  late  widow  Constance  Ternaut,  who  died  in  the  parish  of 
Pointe  Couple,  in  Novemher,  1837.  That  the  proceeds  of  the 
sale  of  her  estate  amounted  to  $878,304  90,  of  which  sum  the  pe- 
titioners were  each  entitleA  to  one-twentieth  part,  to  wit,  $18,915, 
in  payment  of  which  they  received  certain  notes  and  claims  hy  an 
act  of  partition  which  took  place  among  the  heirs  on  the  22d  of 
September,  1838.  That  at  the  probate  sale  of  the  estate  of  the 
widow  Ternaut,  Edouard  Fuselier,  one  of  the  co-heirs,  became 
the  purchaser  of  a  plantation  for  the  sum  of  $34,000,  payable  in 
three  equal  instalments,  falling  due  in  the  month  of  March,  of  the 
years  1839,  1840  and  1841,  for  which  he  was  to  have  given  notes 
satisfactorily  endorsed,  and  secured  by  mortgage  on  the  property, 
bearing  ten  per  cent  interest  per  annum  from  maturity,  if  not  punc- 
tually paid.  These  notes  were  never  executed  by  the  purchaser 
according  to  the  terms  of  the  sale ;  but  it  appears  from  the  act  of 
partition  among  the  heirs,  that  he  purchased  at  the  sale,  property 
to  the  amount  of  $50,568  87;  that  of  this  sum  he  paid  $18,915  in 
his  own  hereditary  share,  and  that  the  balance  of  $31,643  87,  was 
assigned  and  transferred  to  Fergus  Fuselier,  another  co-heir,  and 
to  the  then  minors  Jules  and  Gabriel  Fuselier,  to  whom  Edouard 
Fuselier  agreed  to  pay  it  as  follows,  to  wit :  to  Fergus  Fuselier 
$1,673  391  in  all  March,  1839;  $1,554  38  in  all  March,  1840; 
and  a  like  sum  in  all  March,  1841 ;  and  to  each  of  the  minors, 
Jules  and  Gabriel  Fuselier,  $4,:336  02§  in  all  March,  1830; 
$4,547  37  in  all  March,  1840;  and  a  like  sum  in  all  March,  1841; 
no  part  of  which  snms  was  ever  paid  by  the  said  Edouard  Fu- 
selier, in  his  life-time.  Fergus  Fuselier  having  died  on  the  8th  of 
October,  1839,  Edouard  Fuselier,  in  an  act  executed  before  the 
parish  judge,  on  the  21st  of  February,  1840,  declared,  that  al- 
though the  plantation  had  been  adjudicated  to  him  alone,  the  par- 
chase  had  in  reality  been  made  for  the  joint  account  of  himself  and 
the  said  Fergus  Fuselier,  and  that  he  accordingly  transferred  and 
made  over  one  undivided  half  of  said  plantation  to  P.  P.  Briant, 
the  administrator  of  Fergus  Fuselier's  estate,  on  condition  that  the 
estate  should  pay  $17,000,  this  being  one  half  the  price,  to  the 
heirs  of  the  late  widow  Ternaut,  on  the  terms  and  conditions  of 
the  adjudication  made  to  himself.    This  transfer  was  shortly  after 
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accepted  by  the  admioistrator,  who  had  this  andtTided  half  of  the 
plaDtatioEi  sold  by  the  Court  of  Probates,. as  belongiogf  tolhe  estate 
of  Fergas  Faselier.  It  was  adjudicated  to  one  Ruffia  G.  Sterling, 
fer  •14,100,  in  payment  of  which  the  purchaser  gave  three  notes 
oi  94,700  each,  payable  in  the  months  of  March,  of  the  years 
1841,  1842,  and  1843.  It  is  admitted  that  the  estate  of  Fergus 
Foselier,  who,  in  his  life-time  was  the  tutor  of  the  plaintiffs,  is  in- 
solvent, and  will  not  even  pay  their  rightful  claims  against  him  as 
tutor,  and  that  therefore  no  part  of  the  loss  arising  from  the  resale 
of  the  property  can  be  got  out  of  it. 

The  present  suit  is  brought  to  recover  of  the  succession  of 
Edouard  Fuselier,  who  has  since  died,  the  difference  between  the 
$17,000  which  he,  or  the  estate  of  Fergus  Fuselier,  was  to  have 
paid  for  the  undivided  half  of  the  plantation,  and  the  1 14, 100  for 
which  the  same  was  sold  to  Sterling,  together  with  the  stipulated 
interest  since  the  former  sum  became  due ;  the  plaintiffs  offering 
to  consider  the  notes  of  Sterling  as  standing  in  the  place  of  a  cor- 
responding portion  of  the  debt  of  Edouard  Fuselier,  assigned  and 
transferred  to  them  by  the  act  of  partition. 

Under  these  undisputed  facts,  the  right  of  the  petitioners  to 
recover,  is  not,  in  omr  opinion,  doubtful.  Whatever  verbal  agree- 
ments may  have  been  privately  entered  into  between  Fergus  Fu- 
selier and  Edouard  Fuselier,  of  which  even  there  is  no  evidence, 
the  adjudication  constituted  the  latter  a  debtor  of  the  estate  of  the 
widow  Temaut,  for  the  whole  price  of  the  plantation.  Of  this  he 
seems  to  have  been  fully  aware,  for  in  the  act  of  partition  we  find 
him  charging  himself  with  the  whole  amount  of  the  purchase,  and 
assuming  to  pay  it  to  Fergus  Fuselier  and  the  present  plain  tifis. 
It  is  true  that  the  preamble  of  this  act  recites,  that  although 
Edouard  Fuselier  had  purchased  this  plantation  in  his  own  name, 
he  was  jointly  interested  in  this  purchase  with  Alcide  Fuselier,  and 
Fergus  Fuselier;  but  this  statement  is  immediately  followed  by  the 
declaration  that  these  joint  purchasers  will  settle  this  matter  among 
themselves,  thus  clearly  showing  that,  as  regarded  the  other  heirs, 
Edouard  Fuselier  was  to  be  considered  as  the  sole  purcha3er,  and  that 
he  accordingly  undertook  to  make  the  payments  above  mentioned, 
to  the  plaintifl^.  It  is  obvious  that  he  could  not  relieve  himself, 
from  this  liability,  by  transferring  one  half  of  the  plantation  to  tha 
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eitate  of  Fergus  Fuselier,  erea  had  there  heen  written  eyidence 
of  an  agteemeDt  hetween  them,  for  the  heirs  were  not  bound  to 
look  beyond  the  adjudication  which  was  made  to  him  alone.  But 
OTen  Fergus  Fuselier^s  estate  if  soWent,  would  not  hare  been 
bound  by  the  statements  contained  in  the  act  of  partition  in  relation 
to  his  interest  in  the  purchase,  for  this  act  was  signed  by  A.  Robin, 
under  a  power  of  attorney  from  Fergus  Fuselier,  which  did  not 
authorize  any  such  admission,  and  the  administrator  of  his  estate 
was  without  authority  to  accept  such  a  sale.  The  judge  below 
took  a  correct  view  of  the  rights  of  the  plaintiffs,  but  he  has  fallen 
into  an  error  of  fact  which  materially  changes  the  amount  to  which 
they  are  entitled.  Of  the  t81,64d  87,  which  remained  after  de- 
ducting the  hereditary  portion  of  Edouard  Fuselier  from  the  whole 
amount  of  his  purchases  at  the  sale  of  Ternaut's  succession,  he 
endearered  to  relieve  himself  of  tl7,000,  by  throwing  it  upon  the 
estate  of  Fergus  Fuselier4  The  balance  of  tl4,043  87,  he  never 
had  given  any  notes  for;  and  the  petition,  which,  by  consent  en- 
tered on  the  record,  is  to  be  considered  and  taken  as  a  siatement  of 
facts,  alleges  expressly  that  he  paid  no  part  of  it  in  his  life-time. 
The  court  nevertheless  say  in  their  judgment,  that  Edooard 
Fuselier  had  paid  this  stim  of  $14,648  87,  and  that  in  the  absence 
of  any  proof  to  the  contrary,  this  payment  should  be  imputed  to 
the  sums  that  were  due  to  Fergus  Fuselier,  as  well  as  to  the  claims 
of  the  plaintiffs.  After  correcting  this  error,  and  making  the  ne« 
cessary  calculation  by  adding  the  stipulated  interest  of  ten  per  cent 
per  annum  to  the  original  price  of  tl7,000,  and  deducting  from 
the  aggregate  amounts  the  notes  of  Sterling  as  they  fall  due,  we 
find  that  the  plaintiffs  are  justly  entitled  to  a  claim  of  $7060  Mf 
against  the  estate  of  the  late  Edouard  Fuselier. 

It  is  therefore  ordered  that  the  judgment  of  the  Court  of  Pro- 
bates be  reversed,  and  that  there  be  judgment  in  favor  of  plaintift 
against  the  estate  of  the  late  Edouard  Fuselier,  for  the  sum  of 
seven  thousand  and  sixty  nine  dollars  and  ninety  six  cents,  to  be 
paid  in  due  course  of  administration,  with  costs  in  both  courts. 

Jbfw^n,  for  the  appellant.    No  counsel  appeared  for  the  defen* 
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Benjamin  Winchester  v.  Dempsey  P.  Cain  and  another. 

In  a  pctitorj  action  the  plaintiff  most  recover  upon  the  strength  of  his  own  Uile,  not 

vpott  tlie  veakneM  of  his  adversary's. 
Wkere,  hy  an  agreement  among  the  heirs,  the  eommonity  property  is  adjudicated  to 

the  vidowyon  the  condition  of  her  paying  the  portions  due  to  each  of  the  heirs,  such 

adjudication  amounts  to  a  sale,  and  vests  the  estate  in  her. 
Any  irregularity  in  the  adjudication  to  the  widow  of  the  interest  of  a  minor  heir  in  the 

property  of  a  community,  can  only  lie  taken  advantage  of  by  such  lieir,  or  by  those 

claiming  under  him. 
One  against  whom  a  litigious  right  1ms  been  pnrchaaed,  may  be  released  therefrom  by 

paying  the  transferree  the  real  price  of  the  transfer,  with  interest  from  Its  date. 
Strict  compliance  with  the  law,  and  the  police  regulations,  must  be  shown,  to  legalize 

a  aale  of  land  by  Commissioners  of  Bonds  and  Levees,  made  to  pay  for  work  done 

thereon. 
Under  the  act  of  the  ISlh  of  March,  1850,  the  owner  of  lands  sold  for  taxes  doe  to  the 

state,  may  redeem  the  same,  in  the  case  of  non-residents  at  anytime  within  two 

years,  and  in  all  other  cases  within  one  year. 
The  law  anthoriuog  the  redemption  of  lanils  sold  for  taxes,  will  be  interpreted  libe- 

nUy. 

Afpbal  from  the  District  Conrt  of  Eaat  Baton  Rouge*  John* 
jon,  J. 

Oarlanp,  J.  The  plaintiff  claims  a  tract  of  land  of  fifteen  ar^' 
pens  front,  by  forty  deep,  on  the  Mississippi  rivej,  in  the  parish  of 
West  Baton  Rouge,  bounded  above  by  lands  formerly  belonging 
to  Stephen  Watts,  and  below  by  those  confirmed  to  Jean  M.  Da* 
rand.  He  says  that  he  holds  by  mesne  conveyances  from  Louis 
MoUeret  the  original  grantee  of  the  Spanish  government,  in  whose 
name  the  claim  was  confirmed  by  the  United  States.  The  defen* 
dants  also  claim  to  hold  under  Mollere;  so  there  is  no  dispute 
about  the  original  title,  or  the  locus  in  quo.  The  question  is,  which 
party  has  the  best  right  to  MoUere's  title. 

Some  time  previous  to  March,  1821,  Mollere  died  in  the  parish 
of  Ascension,  where  his  succession  was  opened,  leaving  one  minor 
and  six  major  heirs,  and  their  mother,  to  represent  their  respective 
interests*  A  family  meeting  was  held  in  the  month  of  March, 
1821«  at  which  it  was  agreed  to  let  the  widow  take  all  the  property 
at  the  price  of  the  estimation,  and  to  pay  the  children  their  respective 
portions  in  their  fadier^s  estate.    To  this  all  the  major  heirs  agreed. 
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either  by  joining  in  the  proceedings,  or  by  ratifying  them  subsequent- 
ly. An  inventory  was  made  of  the  property  which  was  in  community 
between  the  widow  and  her  deceased  husband,  on  which  the  tract 
of  land  in  controversy  was  placed,  and,  with  the  other  property, 
adjudicated  to  Madame  Mollere.  In  August,  1835,  she  sold,  by 
public  act,  all  her  right,  title,  and  interest,  without  warranty,  to  the 
plaintiff. 

The  defendants  show  that  in  September,  18^,  the  Parish  judge 
of  West  Baton  Rouge  adjudicated  to  Louis  Yiales,  *  a  tract  of  land 
of  five  ccrpens  front,  belonging  to  Louis  Molier.'  The  deed  recites 
that  this  land  was  sold  by  the  Commissioners  of  Roads  and  Levees, 
duly  appointed,  for  the  purpose  of  paying  for  work  done  on  snid 
land.  In  January,  1823,  the  same  Parish  judge  sold  to  Louis 
Yiales,  a  tract  of  land  of  fifteen  arpens  front,  on  the  Mississippi 
river,  which  belonged  to  Watt's  estate,  bounded  below  by  the  land 
of  Molier,  and  which  was  also  sold  to  pay  for  work  on  the  roads 
and  levees.  This  last  sale  is  only  material  in  this  controversy  as  it 
defines  the  position  of  the  land  in  dispute.  Both  these  sales  are 
said  to  have  been  made  *  by  virtue  of  the  regulations  of  the  Police 
Jury  of  the  parish  of  West  Baton  Rouge';  but  these  regulations 
are  not  in  evidence. 

Louis  Yiales  died,  and  some  time  afterwards  his  widow  made  a 
cession  of  her  property  to  her  creditors ;  and  in  June,  1829,  the 
Pari3h  judge  aforesaid  sold  at  public  auction  to  F.  Menard,  a  tract 
of  land  of  twenty  arpens  front,  for  $535.  This  tract  was  composed 
of  the  five  arpens  front  of  the  Mollere  tract,  and  the  fifteen  front  of 
the  Watts'  tract,  and  in  the  sale  it  is  said  to  be  bounded  on  one  dide 
by  the  land  of  Molairt. 

On  the  12ih  of  October,  1833,  the  sheriff  of  West  Baton  Rouge, 
'  by  virtue  of  a  return  made  to  him  by  the  State  Treasurer  against 
the  lands  of  non-residents  of  the  parish  of  West  Baton  Rouge* 
seized  all  right,  title,  interest,  or  demand  of  Louis  Molire^  in  and 
to  a  certain  tract  of  land  situated  in  the  aforesaid  parish  on  the 
river  Mississippi,  containing  six  hundred  superficial  arpens^  more 
or  less,  said  tract  of  land  having  been  returned  to  the  State  Trea- 
surer for  non-payment  of  taxes,  for  the  year  1819.'  The  land  was 
sold  for  $18  16,  to  the  same  F.  Menard,  who  had  purchased  at 
Madame  Yiales'  sale.    The  sheriff  made  him  a  deed,  in  which 
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there  is  no  other  description  of  the  land,  than  that  of  its  being  a 
tract  on  the  Mississippi  river,  in  the  parish  of  West  Baton  Rouge, 
containing  six.hundred  superficial  arpens,  more  or  less.  Menard 
and  wife  sold  to  the  defendants  thirty  arpens  front  on  the  river, 
which  comprised  the  tracts  of  Watts  and  Mollere,  with  a  general 
warranty  for  the  upper  twenty  arperu  front,  and  a  special  warranty 
as  to  the  lower  ten  arpens  front. 

There  are  some  other  facts  in  the  case,  that  will  be  noticed  in 
connection  with  the  points  made.  The  widow  and  heirs  of  Menard 
were  calleJ  in  warranty, and  have  answered,  deiying  their  liability 
as  general  warrantors,  but  saying  that,  if  they  are  so,  the  title  they 
have  sold  to  defendants  is  better  than  that  of  the  plaintiff. 

The  plaintiff,  in  addition  to  his  prayer  lo  recover  the  land,  asks 
damages  to  the  amount  of  1 10,000,  for  waste  and  destruction  of 
timber,  and  for  the  use  of  il.e  premises.  The  defendants  also  ask 
for  a  like  sum,  for  improvements,  in  case  of  eviction.  There  was  a 
judgment  of  non-suit  in  the  court  below ;  and  the  plaintiff  has  ap- 
pealed. 

The  defendants  say  that  they  are  in  possession  under  a  prima 
facie  title,  and  that  the  plaintiff  must  recover  on  the  strength  of  his 
own,  not  upon  the  weakness  of  theirs.  This  principle  is  well  esta- 
blished. The  lit'e  of  Mollere  is  not  questioned.  How  then  has 
the  plaintiff  acquired  it  ?  He  says,  by  the  adjudication  made  in 
March,  182 J,  to  Madame  Mollere,  his  vendee.  To  this  the  defen- 
dants answer,  that  the  adjudication  was  a  nullity,  because  the  tract 
.  of  land  was  not  community  property,  but  the  separate  property  of 
the  husband,  having  been  granted  to  him  individually.  To  this  it  is 
answered  that  all  the  property  which  the  husband  and  wife 
reciprocally  possessed  at  the  dissolution  of  the  marriage,  is  pre- 
sumed to  belong  to  the  community.  It  is  further  shown, 
that  the  land  was  put  in  the  inventory  as  belonging  to  the 
community.  It  seems  to  have  been  so  considered  by  the  family 
meeting,  and  six  of  the  major  heirs  conceded  it  to  be  such,  by  con- 
senting to  the  adjudication.  As  to  six-sevenths  there  cannot  be  a 
question ;  the  adjudication  amounted  to  a  sale,  and  vested  the  in- 
terest of  the  major  heirs  in  their  mother,  and  she  could  legally  sell 
it.  As  to  the  remaining  seventh,  the  plaintiff  says  that  if  there  is 
any  irregularity  in  adjudicating  the  portion  of  the  minor  heiress,  it  is 


434  NEW  ORLEANS, 


Winchester  v.  Cain  and  anodier. 


only  relative,  and  cannot  be  set  up  by  the  defendants,  as  the  heiress 
does  not  complain  after  a  lapse  of  more  than  twenty  years.  As  to 
the  minor,  the  adjudication  may  probably  be  a  nullity,  but  no 
one  can  avail  themselves  of  it,  but  the  minor,  or  some  person 
claiming  under  her.  The  defendants  say  that  they  claim  under 
her,  by  virtue  of  the  sales  made  to  their  authors ;  but  we  think 
otherwise.  We  do  not  think  that  any  of  the  rights  of  the  heirs  of 
MoUere  have  descended  to  the  defendants ;  and  they  cannot  set 
them  up  as  a  defence.    9  La.,  30%  305. 

In  the  argument  of  the  cause  in  this  court,  the  counsel  for  the  de- 
fendants has  strongly  urged,  that  the  plaintiff  purchased  a  Utigiout 
right,  and  that  they  have  a  right  to  be  released  from  it,  by  paying 
him  the  real  price  of  the  transfer,  with  interest  from  its  date.  If  the 
right  be  liiigious,  there  is  no  question  that  such  is  the  law ;  but  the 
defendants  have  not  set  up  any  such  defence  by  their  pleadings,  nor 
do  they  show  that  they  ever  offered  to  restore  to  the  plaintiff  the 
price  he  paid  to  Madame  MoUere,  with  interest,  at  any  time  pre- 
vious to  filing  their  answers.  This  defence  cannot  now  avail 
them. 

As  to  the  sale  of  the  five  arpens  front  of  land  to  Viales,  in  Sep*- 
tember,  1822,  we  are  not  satisfied  of  its  legality.  Mollere  was  then 
dead,  and  the  land  had  been  adjudicated  to  his  widow.  There  is  no 
evidence  of  any  of  the  formalities  of  law  having  been  complied 
with.  There  is  nothing  to  show  what  were  the  proceedings  of  the 
Commissioners  of  Roads  and  Levees,  or  that  Madame  MoUere,  or 
any  one  representing  her,  had  any  notice  of  the  proceedings.  There 
is  nothing  in  the  record,  except  the  conveyance  from  the  Parish 
judge.  This  court  has  always  held,  that  a  strict  compliance  with 
the  laws,  and  the  police  regulations,  must  be  shown,  to  legalize 
sales  of  this  description.  2  Martin,  N.  S.,  455.  5  La„  45.  But 
as  it  may  be  in  the  power  of  the  defendants  to  show  that  these 
proceedings  were  conducted  legaUy,  we  wiU  not  preclude  them 
from  doing  so ;  and  therefore  leave  the  question  open  for  further 
investigation. 

We  have  not  thought  it  necessary  to  enquire  into  the  alleged  ille- 
galities of  the  sale  made  by  the  sheriff  for  the  taxes  of  1S19,  as  it 
may  be  admitted  that  the  sale  was  legal,  and  stiU  the  plaintiff  will 
not  be  deprived  of  his  rights.     He  had  a  right  to  redeem  the  land 
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mt  any  tioie  within  two  years,  under  the  same  law,  by  rirtue  of 
which  it  was  s^d,  1  Bullard  and  Cu)rry*8  Digest,  p»  TdO,  sees.  17, 18; 
and  it  is  dearly  prored  that  he  not  only  tendered  Menatd  more 
than  he  was  entitled  to  receive^  but  deposited  it  in  the  office  of  th^ 
parish  judge  bf  West  Baton  Rouge,  within  the  time  of  redeitip- 
tion.  Menard  was  therefore  bound  to  teconvey  the  kud,  and 
cannot  by  refusing  to  do  so,  and  selling  it,  deprive  the  plaintiff  of 
his  rights. 

The  counsel  fot  the  de/endants  insists,  that  the  law  authorizing 
the  redemption  of  land  sold  for  taxes,  ought  to  be  rigidly  construed. 
We  think  otherwise,  and  a  perusal  of  it,  independent  of  any  ques- 
tions of  puUio  policy.  Satisfies  us  that  the  legislature  intended  that 
it  should  be  liberally  interpreted. 

l*he  judgment  of  the  District  Court  is  atinuUed  akid  reversedi 
tmd  the  cause  remanded  fot  a  new  trial,  with  insttuctioiifi  to  the 
judge  to  conform  to  the  principles  herein  settled,  iind  otherwise 
pteeeed  aetoHing  to  law ;  the  appellees  paying  the  costs  of  this 
appeal. 

J^nkij  iot  the  appellant. 

H.  M  Hgden^  for  the  defendants. 


Hiram  J.  Thomas  \),  Nimrod  A.  SfiLssit 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson^  J, 
This  case  was  submitted  without  argument,  on  the  points  filed 
by  Dalton^  for  the  plaintiff,  and  Sterling,  and  Marks,  for  the  ap- 
pellant. 

MoRPHY,  J.  This  suit  is  brought  by  the  assignee  of  a  note.  Hot 
negotiable,  against  the  maker.  The  defence  is  that  the  note  sued 
on  was  given  for  the  balance  due  on  a  purchase  of  five  slaves, 
bought  by  the  defendant  of  Archibald  CJark,  plaintiff's  assinfnor, 
one  of  whom,  named  Caleb,  is  alleged  to  have  been  in  the  habit  of 
running  away  previous  to  the  sale,  to  have  run  away  since,  and. 
VOL.  I.  54 
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U>  be  Still  out  of  the  possession  of  the  defendant.  There  was  a 
judgment  for  the  plaintifi*,  from  which  this  appeal  has  been  taken. 
The  only  evidence  adduced  by  the  defendant  in  support  of  his 
defence,  is  the  testimony  of  his  son-in-law.  This  witness  has  never 
seen  the  negro,  nor  has  he  any  personal  knowledge  of  his  running 
away  either  before  or  after  the  sale.  He  testifies,  that  in  a  conver- 
sation, which  took  place  in  his  presence,  between  the  defendantt 
with  whom  he  lives,  and  Archibald  Clark,  the  latter  said  that  he 
did  not  consider  the  negro  a  runaway ;  that,  to  be  sure,  he  had  run 
away  four  or  five  times,  but  that  it  was  generally  from  the  fear  of 
being  whipped,  and  that  he  did  not  stay  away  over  five  or  six  days  at 
a  time.  If  this  testimony  stood  alone  and  uncontradicted,  it  might 
perhaps  be  considered  as  making  out  the  plaintiff's  case,  notwith- 
standing the  caution  with  which  extra-judicial  confessions  should  be 
generally  received,  and  the  relation  in  which  the  witness  stands  to 
the  defendant.  But.  another  witness.  Dr.  Atchinson,  informs  as, 
that  the  slave  Caleb  belonged  to  one  Dr.  Lewis  Campbell,  of  Mis* 
sissippi,  who  becoming  embarrassed  in  his  affairs,  but  a  very  short 
time  before  the  sale  to  the  defendant,  had  placed  this  boy,  toge- 
ther with  other  slaves  of  his,  in  the  hands  of  Clark,  to  be  brought 
to  Louisiana  for  sale.  That  he,  the  witness,  was  intimately 
acquainted  with  the  family  of  Dr.  Campbell,  for  four  or  five  years 
previous  to  the  time  when  he  sent  away  his  slaves  to  be  sold  ;  that 
the  negro  Caleb  was  his  wagoner ;  that  he  was  entrusted  with  the 
transportation  of  his  produce  to  market,  and  of  his  family  stores 
home ;  that  he  was  always  held  in  high  estimation  by  his  master, 
and  considered  very  honest  and  trustworthy  ;  that  he  never  heard 
of  Caleb's  absenting  himself  from  the  plantation  but  once,  when, 
in  consequence  of  a  quarrel  with  his  wife,  he  stayed  out  one  night 
but  returned  the  next  morning.  This  witness  adds,  that  from  his 
frequent  and  intimate  intercourse  with  Dr.  Campbell  and  his  family, 
it  is  next  to  impossible  that  Caleb,  or  any  of  the  negroes,  should 
have  run  away  without  his  having  heard  of  it.  The  defendant  had 
it  in  his  power  to  corroborate  the  testimony  of  his  son-in-law,  in  re- 
lation to  the  running  away  after  the  sale,  a  fact  of  which  his  testi- 
mony itself  shows  that  he  had  no  knowledge  except  from  hearsay. 
He  says  that  the  boy  Caleb  was  hired  by  defendant,  soon  after  the 
purchase,  to  one  Clopton,  living  in  the  adjoining  parish,  and  that  be 
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Tan  away  from  him.  We  find  in  ihe  record,  interrogatories  propound- 
ed to  this  Cloplon,  who  coald  ha^e  testified  directly  to  the  fact,  but 
they  were  never  answered.  It  does  not  appear  that  any  time  was 
asked  by  the  defendant  to  obtain  the  return  of  the  commission,  if  it 
ever  issued;  and  after  the  judgment  no  motion  for  a  new  trial  was 
made.  The  defendant  was  pleased  to  rest  his  case  wholly  on  the 
admissions  of  Clark,  as  testified  to  by  his  son-in-law,  in  relation  to 
facts  of  which  Clark  could  know  but  little,  and  which  are  positively 
contradicted  by  another  disinterested  witness.  The  judge  a  quo 
either  disbelieved  the  evidence  of  the  defendant,  or  found  it  insuf-  . 
ficient.  We  see  nothing  in  the  record  which  makes  it  our  duty  to 
reverse  the  judgment  complained  of. 

Judgment  (fffirmed. 


Michael  Culliver  v.  Jean  P.  Beroe  and  another. 

A  reeognition,  bj  the  principal,  of  a  deed  exeeated  hy  an  agent  vhose  procuration 
has  been  lost  or  mislaid,  renders  the  deed  valid  (ib  initio  /  and  ivhere  it  sets  forth 
the  tenor  of  the  original  eonreyanee,  the  production  of  the  latter  will  be  unneees- 
aary.  So,  where  the  act  of  recognition  emanates  from  a  public  officer,  the 
sacoessor  of  the  one,  who,  in  his  official  character^  was  authoriated  to  make  the 
original  deed. 

The  act  of  Congress  of  the  Srd  of  March,  1819,  authorizing  the  sale  of  certain 
miUUry  sites,  did  not  confer  an  authority  personal  to  the  Secretary  of  War  then 
in  office ;  Ae  power  conferred  was  given  to  the  Department  of  War,  to  be  ex- 
ez«ised  under  the  discretion  of  the  President  of  the  United  States.  Nor  is  it 
material  whether  the  acts  authorized  by  it,  were  executed  by  tlie  Secretiuy  him- 
self, or  by  some  officer  acting  under  his  authority, 

it  will  not  be  presumed  that  an  act  of  one  of  the  Executive  Departments,  was  per- 
formed without  the  eoncurrence  of  the  President ;  and  his  directions  in  the  pre- 
mises, or  ratification  of  the  act^need  not  be  shown.  In  the  performance  of  his 
constitutional  duty  to  see  that  the  laws  are  executed,  the  President  acts  generaUy 
through  the  Executive  Departments;  and  the  acts  of  these  Departments  must  be 
«onsidered  as  his. 

An  exchange  of  a  military  site  for  other  land,  is  valid  as  a  sale,  under  the  net  of  the 
drd  of  March,  1819,  authorizing  the  sale  of  certain  military  sites.  An  exchange 
is,  in  efifeot,  bat  a  double  sale. 
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The  plaiatiff  has  appealed  from  a  pdgaieo^  of  ttlie  Di;strict  Couct 
of  East  Ba^toi^  Rouge,  Johnson^  J.,  in  (aroj:  of  Esther  Minvilie, 
one  of  the  defendants,  and  the  lessor  of  Berg^,  quieting  h^x  in  the 
possession  of  the  p^&perty  in  coatroveicsy* 

BuLLARD,  J.  Thia  case  has  heen  twi^e  before  thi0  court,  and 
on  the  last  occasion  vras  remai^ded  i^  order  to  enable  the  plaintiff 
to  furni3h  legal  eridence  of  the  authority  pf  Captain,  Rpgers  to  con- 
Tey  the  land  ia  controversy  tfi.  Hall,  under  ^bgo^  hj^  holde.  See 
13  La.  1^7.* 

On  the  last  trial,  the  plaintiff  produced  an  instruqaeutA  executed 
by  the  late  Secretary  of  War,  bearing  date  the  2d  of  May,  1840, 
in  which  it  is  recited,  that  instructions  had  been  sent  from  the 
duarter  Master  General,  in  1819,  by  order  of  the  then  Secretary 
of  War,  authorizing  Captain  Thomas  S.  Rogers,  then  an  Assistant 
Deputy  ClQarter  Master  General,  to  exchange  a  part  of  the  land 
of  the  United  States  occupied  as  a  military  site  in  the  parish  of 
East  Baton  Rouge,  for  other  knd  adjoining;  that  it  appears  that 
in  pursuance  of  said  authority,  the  said  Rogers  had  entered  into  a 
deed  or  act  of  exchange,  which  is  set  forth  at  full  length  as  it  ex- 
isted of  record  in  the  office  of  the  parish  judge ;  that  the  power 
of  attorney  referred  to  in  said  act  of  exchange,  was  afterwards 
withdrawn  from  the  office  of  the  parish  judge;  therefore  the  Secre* 
tary,  in  consideration  of  the  premises,  and  by  the  authority  of  the 
act  of  Congress  of  the  3d  of  March,  1819,  ]qecognizea  the  sal^  and 
exchange  set  forth  in  said  deed  aa  having  beea  duly  authoDsed, 
and  vatifies  and  confirms  the  same  in  every  particular,  so  far  as  it 
regards  said  Rogers,  except  as  to  Ti^arranty,  d^c. 

Such  a.  recognitive  act,  in  case  of  ftn  individual,,  would,  supply 
the  only  defect  in  the  deed  made  by  an  agent,  whose  proouration 
had  been  lost  or  mislaid.  It  would  be  an  acknowledgment  of  such 
authority  by  the  only  person  having  an  interest  to  contest,  it,  and 
would  without  doubt  render  the  deed  valid  ab  initio.  It,  would.  b« 
regarded  as  arecognitive  act,  or  C€r/a  »cieniia^  setting  fort^- the 
tenor  of  the  primordial  title,  and  consequently  dispensing  with 
the  production  of  its  original.     Pothier  Ob.  No.  743,     Roiv:  ia  it 


•Thiacaie  ia  reported  in  U  Ia.  p.  8S,  and  in  13  Ia.  p.  Id7»  under  the  title  of  04> 
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difiereuty  whea  tbe  recognuive  act  emanatefi  from  a  pablic  officer, 
the  siv^cessor  of  him  who,  ia  his  official  characier,  was  authorized 
make  tke  original  contract?  Let  it  be  obseryed  here,  that  in  the 
case  of  a  natural  person,  if  he  were  shown  to  be  in  the  possession 
and  enjoyment  of  the  thing  given  in  exchange,  it  would  go  far 
towards  proving  the  authority  to  make  the  exchange  in  the  agent, 
and  would  amount  perhaps  to  a  ratification.  The  act  of  Congress 
did  not  confer  an.  authority,  personal  to  the  then  Secretary  of  War, 
It  was  given  to  that  Executive  Department,  under  the  direction  of 
the  President  of  the  United  States,  and  the  only  difficulty  which 
the  case  eyer  presented,  consists  in  the  want  of  proof  .that  Rogers 
was  empowered  by  that  Department  to  make  the  sale  or  exchange. 
It  does  not  appear  that  the  act  of  Congress  in  question  has  been 
repealed,  and  consec|nently  the  present  Secretary  of  War  possesses 
the  power,  originally  granted  to  his  predecessors,  to  dispose  of 
certain  military  siles ;  and  we  see  no  good  reason  to  doubt  the  var 
lidiiy  of  an  act,  within  the  spheve  of  that  authority,  which  he 
acknowledges  was  done  by  the  Department  through  its  agent,  whem 
the  functionary  thus  ratifying  the  act,  still  has  the  power  to  make 
the  contract,  if  it  had  not  been  done  before.  This  recogoitive  act 
therefore,  in  oar  opinion,  supplies  the  defect  of  evidence  on  the 
former  trials  of  this  case,  and  especially  on  Uie  last,  when  an  ejr 
tract  of  a  letter  from  the  Ctuarter  Master  Greneral  to  Captain  Rogers 
was  produced,  certified  upon  honor ^  which  we  did  not  regard  as 
sufficient  legal  evidence.  It  was  neither  sworn  to,  nor  officially 
certified  by  the  head  of  the  Department. 

But  it  is  contended  that  the  Secretary  of  War  alone  had  autho- 
rity to  sell,  under  the  direction  of  the  President,  and  that  the 
conveyance  to  Hall  was  not  a  sale,  and  does  not  appear  to  have 
been  done  by  the  Secretary,  nor  with  the  sanction  of  the  President, 
We  do  not  consider  it  material  whether  the  act  was  done  by  the 
Secretary  himself,  or  by  some  officer  acting  under  his  authority. 
If  it  was  considered  that  the  duty  of  executing  the  will  of  Con* 
gress  relating  to  military  sites,  belonged  more  appropriately  to  that 
branch  of  the  War  Department  administered  by  the  duarter 
Master  General,  we  see  no  objection  to  it;  nor  can  we  presume 
that  the  Executive  Department,  acting  under  the^express  authority 
of  an  act  of  Congress,  has  acted  without  the  concurrence  of  tbo 


I 


490  NEW  ORLEANS, 


Cal&Ter  v.  Berge  and  another. 


President  of  the  United  States ;  and  his  direction  in  the  premises, 
or  his  ratification  of  the  contract,  need  not,  in  our  opinion,  be 
shown.  It  is  well  known  that  the  President,  in  the  performance 
of  his  constitutional  duty  to  see  that  the  laws  are  executed,  acts 
generally  through  the  Executire  Departments;  and  the  acts  of 
those  Departments  are  considered  as  emanating  from  the  President. 

The  objection  that  the  act  of  Congress  authorized  a  sale,  and 
not  an  exchange,  has  not  much  weight.  An  exchange  is  nothing 
more,  in  eflfect,  than  a  double  sale.  In  the  case  now  before  us  it 
does  not  appear  to  us  material,  whether  the  price  in  money  was 
paid  into  the  Treasury,  or  the  property,  received  as  an  equivalent, 
appropriated  and  employed  for  the  public  service.  In  either  case, 
there  is  a  disposition  of  a  part  of  the  domain  for  a  legal  considera- 
tion: and  the  government  appears  to  be  in  the  enjoyment  of  the 
ground  received  in  exchange.  Under  these  circumstances,  we  are 
compelled  to  consider  the  United  States  as  having  parted  with  its 
title,  at  the  time  that  the  defendant's  patent  was  obtained,  and  that 
the  latter  confers  no  right,  so  far  as  the  plaintiff  is  concerned ;  and 
that  he  is  entitled  to  recover  the  lot  in  controversy. 

The  judgment  of  the  District  Court  is  therefore  annulled ;  and 
it  is  further  ordered  that  the  plaintiff  recover  the  lot  of  land  des- 
cribed in  his  petition,  with  costs  in  both  courts. 

Elam^  for  the  appellant. 

B*  N.  Ogden  and  •^.  N,  Ogderty  for  the  defendants. 
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Electa  B.  Bertie  v.  John  C.  Walker,  Sheriff. 

A  decree»for  the  separation  of  property,  obtained  bj the  wife,  whatever  maybe  iti 
terms,  does  not  render  the  parties  separate  in  property.  It  entitles  her  to  a  sepa- 
ration, bat  will  be  forfeited  and  wi  hout  effect,  if  not  followed  by  a  prompt  and  bona 
fide  execution  of  the  judgment,  either  by  the  payment  of  the  rights  and  claims  of  the 
wife,  to  &r  as  the  estate  of  the  husband  can  meet  them,  made  to  appear  by  authentie 
aet,  or  by  an  untnterropted  suit  to  obtain  6uch  payment.        * 

Plaintiff  having  obtained  a  decree  for  separation  of  property  from  her  husband,  pnr- 
chaaed  a  slare  in  her  own  fiame.  Five  months  after  the  decree,  the  slave  was  seized 
at  the  suit  of  creditors  of  the  husband ;  and  seven  montlis  after  the  seizure  she  took 
out  execution  against  her  husband.  The  creditors  alleged  ihat  the  sla\e  whs  seized  in 
the  possession  of  the  husband,  and  was  paid  for  by  money  furnished  by  him  ;  and  no 
eridenee  was  offered  to  disprove  these  allegations.  Ueld^  that  an  attempt  to  execute 
the  decree  of  separation  after  such  a  length  of  time,  could  not  affect  the  rights  of  the 
judgment  creditors ;  that  the  decree  was  forfeited,  and  the  community  not  dissolved  \ 
that  the  property  having  been  purchased  in  the  name  of  one  of  the  spouses,  belonged 
to  the  community,  and  was  liable  to  seizure  for  the  debts  of  the  husband  ;  and  that 
there  was  no  necessity  for  the  creditoi  s  to  institute  a  direct  action  against  the  wife,  to 
annul  the  sale. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

Dunrij  for  the  appellant. 

/•  R.  ThomaSy  for  the  defendant. 

MoRPHT,  J.  In  November,  1838,  the  petitioner  obtained  against 
her  husband,  James  £.  Bertie,  a  decree  of  separation  of  property, 
allowing  her  as  her  paraphernal  effects  a  piano  worth  about  three 
hundred  dollars,  and  a  sum  of  fifty  dollars,  belonging  to  her,  and 
collected  by  her  husband.  After  the  rendering  of  this  judgment, 
to  wit,  on  the  14ih  of  February,  1839,  she  bought  a  negro  slave 
named  Matilda,  in  her  own  name,  for  the  price  of  eleven  hundred 
and  fifty  dollars.  This  slave  having  been  seized  by  the  defendant, 
at  the  instance  of  Fellows,  Cargill,  and  Company,  judgment  cre- 
ditors of  her  husband,  to  satisfy  their  demand  against  the  latter, 
this  suit  was  brought  to  arrest  the  sale  about  to  be  made.  The 
injunction  sued  out  by  plaintiff  having  been  dissolved  below,  she 
appealed. 

It  is  urged  on  the  part  of  the  appellant,  that  the  slave  in  question 
is  not  liable  to  be  izedand  sold  for  the  debts  of  James  £.  Bertie, 
her  husband,  because  she  was  purchased  by  the  petitioner  subse- 
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quent  to  the  judgment  of  the  District  Court,  pronouncing  a  separa^ 
tion  of  property  between  her  and  her  said  husband ;  that,  at  all 
events,  the  validity  of  her  title  cannot  be  inquired  into  collaterally; 
and  that  a  direct  action  should  have  been  brought  to  annul  it.  To 
this  it  is  answered,  that  the  decree  of  separation  is  void,  and  pro- 
duced none  of  its  legal  consequences,  because  it  was  not  executed 
according  to  law;  and  that  this  slave,  although  purchased  in  the 
separate  name  of  the  plaintifT,  must  be  considered  as  community 
property,  and  as  such,  must  be  subject  to  seizure  for  the  debla  of 
her  husband.  It  appears  from  the  record  that  the  plaintiff  took  out 
an  execution  against  her  husband  only  about  twelve  months  after 
the  judgment  of  separation,  and  about  seven  months  after  the 
seizure  of  the  slave  Matilda  by  his  creditors. 

The  Civil  Code,  article  2402,  provides,  that  « the  separation  of 
property,  although  decreed  by  a  court  of  justice,  is  null,  if  it  has 
not  been  executed  by  the  payment  of  the  rights  and  claims  of  the 
wife,  made  to  apppear  by  an  authentic  act,  as  far  as  the  estate  of 
the  husband  can  meet  them,  or  at  least  by  a  bona  Jidt  non•inte^ 
rupted  suit  to  obtain  payment.'  In  the  Code  Napoleon,  art.  1444, 
from  which  this  article  is  evidently  borrowed,  it  is  provided  that 
there  must  be  a  beginning  of  pursuit,  or  proceedings  under  the 
decree  of  separation,  within  fifteen  days  from  its  date.  The  sup- 
pression in  the  Civil  Code  of  this  delay,  within  which  some  pursuit 
must  be  commenced  against  the  husband  to  render  the  separation 
valid,  renders  our  law  on  this  subject  less  rigorous,  but  at  the  same 
time  perhaps  more  vague,  and  difficult  in  its  application  to  par- 
ticular cases.  By  the  french  law  the  decree  of  separation  becomes 
a  nullity,  if  no  settlement  or  proceedings  take  place  underit,  within 
fifteen  days,  and  no  subsequent  execution  of  it  can  give  it  validity; 
while  from  the  language  of  the  provision  in  our  code,  it  seems  that 
the  decree  is  not  perfected,  and  has  no  binding  force  until  one  of 
the  two  conditions  mentioned  in  it  has  been  complied  with.  As 
relates  however  to  the  execution  of  the  decree  by  judicial  proceed- 
ings, it  may  well  be  that  an  unusual  delay  or  interruption  would  be 
fatal  to  the  wife.  The  decree  of  separation,  whatever  may  belts 
terms,  does  not  render  the  parties  separate  of  property ;  it  entitles 
the  wife  to  a  separation,  but  this  right  vanishes,  if  not  followed  by 
a  prompt  and  bona  fide  execution  of  the  judgment.     It  is  all  im- 
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portant  for  the  protection  of  the  creditors  of  a  married  man  under 
a  system  of  laws    like  ours,    that  these  requisites    of  the  code 
;  should  be  rigorously  insisted  upon.     Decrees  of  separation  are  not 

•  unfrequently  made  a  cloak  to  screen  the  property  of  the  husband 

'  from  the  pursuit  of  his  just  creditors.     In  the  present  case,  neither 

of  the  two  conditions  required  to  render  the  S€paTat)on,  valid  had 
been  complied  with  at  the  time  that  the  slave  Matilda  was  seized* 
Matters  stood  then  as  if  no  separation  had  been  pronounced,  at 
least  so  far  as  the  seizing  creditors  in  this  case  were  concerned. 
They  alleged  in  their  intervention,  that  the  slave  was  seized  in  the 
possession  of  the  husband,  and  that  the  price  paid  for  her  was  fur^ 
nished  by  him,  and  we  find  no  evidence  in  the  record  to  disprove 
these  allegations.  The  tardy  attempt  to  execute  the  decree  of  se- 
paration seyeral  months  after  the  seizure,  cannot  affect  the  rights 
of  the  judgment  creditors,  if  they  had  acquired  any  under  it.  If 
the  separation  was  null  at  that  time,  the  community  was  not  dis- 
solved,  and  property  purchased  in  the  name  of  either  of  the 
spouses  belonged  to  the  community,  and  was  therefore  subject  to 
seizure  for  the  debts  of  the  husband.  Civil  Code  art.  2^1.  18 
Toullier  No.  82.  Under  this  view  of  the  subject,  we  cannot  see 
that  there  was  any  necessity  for  the  creditors  of  James  E.  Bertie 
f  to  institute  a  direct  action  against  the  plaintiff. 

Judgment  ti^rmtd^ 


f  JeBM  IX  TowifSBiVB  and  another  «.  JamMt  H.  CAuMmuk. 


In  an  action  on  a  eontraet,  the  original  of  which  has  heen  loit,  it  will  he  i 
\  t»  allege  the  hue,  and  to  itale  its  eontcnts^  in  die  petition;  proof  of  the  1om» need 

I  not  be  offered  pre%'ious  to  tlie  trial. 

I  Art.  3499  of  the  Civil  Code,  vliich  prescribes  the  action  of  workmen  and  laborers  (or 

their  wages  after  one  year,  does  not  apply  to  an  action  by  workmen,  ft>r  speelfio 

work,  done  onder  a  written  contract 


iuppVAi.  Pcwol  the  Palish  Court  of  New  Oiieana,  MmMfta$it  I* 

TOL.  I.  65 
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The  plaintifis  claim  a  balance  due,  under  a  wriiten  contract,  for 
work  done  in  '  filling  up  nineteen  door  openings  in  the  first  tier  of 
boxes  in  the  building  known  as  the  St.  Charles  Theatre,  for  which 
the  defendant  bound  himself  to  furnish  the  necessary  materials,  and 
to  pay  the  sum  of  one  thousand  dollars.' 

Durante  for  the  plaintiffs. 

SUrretty  and  Carter^  for  the  appellant. 

Garland,  J.  This  suit  is  brought  to  recover  a  balance  owing  for 
work  and  labor  done  on  the  St.  Charles  Theatre,  in  the  year  1835,  by 
the  plaintiffs,  who  are  carpenters.  A  written  contract  was  entered 
into,  which  appears  to  have  been  lost,  by  which  the  defendant  agreed 
to  pay  $1000,  for  the  work;  and  it  isadmitted  that  he  has  paid  all,  ex- 
cept the  sum  of  $346  21.  The  defendant  excepted  to  aDswering 
the  petition,  on  the  grounds : 

Firsts  That  a  written  contract  is  alleged  to  have  existed,  but  no 
copy,  or  sufficient  statement  of  its  contents  are  given,  nor  any  proof 
filed  of  the  loss  of  the  original. 

Secandj  That  admitting  the  allegations  of  the  petition  to  be  true, 
the  plaintiffs  cannot  recover,  nor  maintain  their  action. 

These  exceptions  were  overruled,  the  defendant  filed  no  answer 
to  the  merits,  a  judgment  by  default  was  made  final  against  him, 
and  he  appealed. 

As  to  the  first  exception,  it  seems  to  us,  that  the  contents  of  the  al- 
leged contract  were  sufficiently  made  known  to  enable  the  defendant 
to  answer.  The  work  to  be  performed,  the  price,  the  time  when  it 
was  to  be  completed,  and  other  particulars,  are  given  with  accuracy. 
It  does  not  appear  to  us  that'  any  copy  was  necessary,  to  enable  the 
defendant  to  shape  his  defence. 

As  to  the  loss  of  the  contract,  it  was  not  necessary  that  proof  of 
the  loss  should  be  offered  previous  to  the  trial.  It  was  alleged, 
and  that  was  enough  for  the  defendant  to  know,  previous  to  joining 
issue. 

We  cannot  see  on  what  ground  the  defendant  expected  to  sustmn 
his  second  exception.  The  allegations  of  the  petition  very  dtS7 
tinctly  set  forth  the  cause  of  action.  Both  exceptions  were  pro- 
perly overruled. 

The  evidence  very  clearly  sustains  the  plaintiffs'  demand. 

In  this  court,  the  defendant  has  filed  a  plea  of  prescriptioo  ;  bat 
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it  cannot  avail  bim.  The  plaintiffs  are  not  the  description  of  work- 
men and  laborers,  spoken  of  in  the  article  34d9  of  the  Code.  6  La., 
6&1.     10  lb.,  ^9. 

Judgment  affirmed. 


Jean  Francois  Latillb   v.  Pierre  Adolphb  Hebrard  and         I  g|'  g|l 

another. 

Tbe  proceeding  under  the  ISth  section  of  the  act  of  the  SOth  of  March,  1839,  anthoriz*- 
ing  a  plaintiff  to  propound  interrogatories  to  third  persons  touching  any  property  in 
their  potaession  belonging  to  the  defendant,  or  any  debt  vhich  they  may  owe  to 
the  latter,  was  intended  to  enable  ihe  plaintiff  to  get  at  property  belonging  to  the 
defendant,  in  the  possession  of  third  persons;  but  it  cannot  be  used  as  a  substitute 
for  a  direct  revocatory  action,  the  object  of  which  is  to  test  the  validity  of  titles  to 
property  in  the  possession  of  such  third  persons.  The  latter  cannot  be  deprived , 
by  soeh  a  proceeding,  of  any  advantage,  or  means  of  defence,  they  would  have  in 
a  direct  action  i^inst  them. 

Art.  1988,  declarii^  that  a  creditor  cannot  sue  to  annul  a  contract  made  before  the 
time  when  his  debt  accrued,  applies  to  contracts  apparently  complete  and  regu- 
larly carried  into  effect  by  the  debtor,  and  does  not  extend  to  cases  where  the  latter 
has  never  been  o«t  of  possession  of  the  property  pretended  to  have  been  -sold,  and 
where  third  persons  have  treated  with  him  on  the  huth  of  his  being  the  owner  of 
the  property  so  found  in  his  possession. 

Facts,  appearing  from  interrogatories  which  a  party  had  no  right  to  propound,  will 
not  be  noticed. 

Appeal  from  the  District  Court  of  the  First  District,  Buchor 
ficm»  J. 

Fepirij  for  the  plaintiflT. 

Benjamin^  for  the  defendants. 

MoRPHT,  J.  This  suit  comes  before  us  under  circumstances, 
nearly,  if  not  entirely  analogous  to  those  of  Samory  v.  Hibrard  et 
al.^  reported  in  17  La.,  555.  The  plaintiffs  having  obtained  against 
Fran9ois  Lafargue  two  jadgments,  bearing  date  the  13th  of  Janu« 
aty,  and  the  1st  of  May,  1838,  applied  for  writs  of  fieri  facias^  and 
proceeded,  under  the  thirteenth  section  of  the  statute  of  1830,  to 
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garnishee  Pierre  Adolphe  H^brard,  and  Antoine  H^brard.  He 
propounded  to  them  interrogatories  on  the  2d  of  January,  1840| 
tending  to  show  the  simulation  of  certain  sales  executed  to  tbem  by 
F.  Lafargue,  before  F.  Grima,  notary  public,  on  the  18th  of 
March,  1837.  The  garnishees  excepted  to  these  interrogatories oa 
the  ground,  that  this  proceeding  on  the  part  of  the  plaintilf  was,  in 
substance,  the  exercise  of  a  revocatory  action  to  diyest  them  of 
their  title,  and  that  his  right  of  action,  if  any  he  ever  had,  was  pre- 
scribed by  his  own  showing.  This  exception,  and  plea  having  been 
sustained  by  the  inferior  judge,  the  plaintiff  appealed. 

In  the  case  above  referred  to,  we  said,  that  *  the  proceeding  un- 
der the  act  of  1839,  was  intended  to  get  at  property  in  the  posses- 
sion of  third  persons  belonging  to  a  defendant ;  but  it  cannot  be 
used  as  a  substitute  for  a  direct  revocatory  action,  the  object  of 
which  is  to  test  the  validity  of  titles  to  property  in  such  third  per- 
sons. By  such  a  proceeding,  the  latter  cannot  be  deprived  of  any 
means  of  defence,  or  advantages  they  would  have  in  a  direct  action 
brought  against  them.'  It  is  clear,  that  had  plaintiff  brought  a 
direct  revocatory  action,  in  the  present  instance,  to  annul  or  revoke 
the  sales  made  on  the  18tb  of  March,  1837,  he  would  have  been 
successfully  met  by  the  plea  of  prescription,  because  such  sales 
were  passed  nearly  three  years  before  the  institution  of  his  suit,  and 
more  \!k^n  twelve  months  after  the  date  of  his  judgment.  Cir. 
Code,  arts.  1082,  1089.  On  the  authority  of  the  ease  of  Thibo- 
deausp  v.  Thomaason  et  al,^  reported  in  17  La.,  863,  it  has  been 
strenuously  contended,  that  the  prescription  established  by  these 
articles  of  the  Civil  Code,  should  not  bar  the  plaintiff's  right  to 
have  these  sales  annulled.  The  case  relied  on  refers  to  a  different 
provision  of  the  Code,  and  to  a  state  of  facts  not  presented  in  this  case. 
It  decides  that  article  1988,  which  refuses  the  revocatory  action  to 
a  creditor  whose  debt  has  accrued  after  the  contract  sought  to  be 
annulled,  applies  to  contracts  apparently  complete,  ^nd  regularly 
carried  into  effect  by  the  debtor ;  but  that  it  doe^  not  exteiM  ^^  ^^ 
case  where  the  debtor  h^s  never  ceased  to  be  in  the  poissessioD  of 
the  property  apparently  sold,  and  where  third  persons  have  treated 
with  him*  on  the  faith  of  his  being  the  owner  of  the  property  \hfij 
found  in  his  corporal  possession.  It  may  be,  that  on  such  a  ca#6 
httibg  pieaeut^d  to  ua,  under  proper  idUgmio^t  tnd  in  a  F^P^^ 
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form,  we  might  make  the  same  dktioction,  and  refuse  to  ap- 
ply the  prescription  of  one  year.  la  the  case  before  U8»  the 
plaiDtiff  himself  alleges  that  the  H^brards  have  the  property  in 
their  possession,  and  under  their  control.  He  seeks,  moreover,  to 
maintain  a  revocatory  action,  in  a  form  not,  in  our  opinion,  autho- 
rized by  law.  We  cannot  notice  any  facts  that  may  appear  from 
interrogatories,  which  he  had  no  right  to  propound. 

Judgment  ojffirmed. 


Qabribl  Shaw  and  others  v.  John  C.  Harrison  and  another. 

The  defendants  are  appellants  from  a  judgment  of  the  District 
Court  of  the  First  District,  Buehanany  J.,  in  favor  of  the  plaintiffs. 

Bollard,  J.  The  present  defendants,  having  attached  certain 
bills  of  exchange,  or  their  proceeds,  in  the  bands  of  Byrne,  Stiff 
and  Co.,  as  the  property  of  theLrdebtors,  C.  D.  Tolm^  and  Co., 
recovered  judgment,  reserving  the  rights  of  Thomas  Wilson  and 
Co.,  the  present  plaintifTs,  if  any  they  had,  to  the  funds  attached. 
The  present  action  is  brought  to  enforce  that  right,  and  to  recover 
the  amount  received  by  the  defendants,  on  the  allegations,  that  the 
funds  belonged  to  the  plaintiffs,  and  not  to  Tolrn^  and  Co.,  and  that 
the  funds,  or  bills,  and  drafts  attached,  were  given  and  appropriated 
to  the  just  payment  of  a  debt  due  to  them  by  Tolm^  and  Co. 

We  cannot  distinguish  this  case  from  that  of  the  same  plaintiffs 
against  Lizardi  and  Co.,  15  La.,  255.  The  bills  of  exchange  re- 
mitted by  Tolme  and  Co.  to  Byrne,  Stiff  and  Co.,  with  orders  to 
invest  their  proceeds  in  sterling  bills,  and  to  remit  the  amount  to 
Wilson  and  Co.  in  London,  never  became,  in  our  opinion,  the  pro- 
perty, and  were  not  at  the  risk  of  the  latter.  On  the  contrary,  the 
evidence  shows,  that  according  to  the  course  of  dealing  between  the 
plaintifls  and  Tolrn^  and  Co.,  if  the  proceeds  of  these  bills,  when 
ittfBtled  in  tlerling  exehange  and  remitted  to  the  pkintift,  had  be- 
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come  unavailing  in  consequence  of  their  being  dishonored,  they 
would  have  been  charged  to  the  house  in  Havana,  and  would 
not  have  been  treated  as  at  the  risk  either  of  the  plaintiffs,  or  of  the 
joint  exchange  account. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and 
ours  is  for  the  defendants,  with  costs  in  both  courts. 

PrestoHf  for  the  plaintiffs.^ 

T,  SliddU  for  the  appellants. 


Andre   Marchesseau  v.  The   Merchants   Insurance  Company 
OF  New  Orleans. 

The  eoiitraet  of  insurance  is,  essentially,  one  of  indemnity ;  and  this  indemnity  must 
be  adjusted  on  the  principle  of  replacing  the  insured,  as  near  as  may  be,  in  the  si- 
tuation he  was  in  at  tlie  oomraencement  of  the  risk.  The  amount  of  insurable 
interest  is  the  market  value  of  the  articles  at  the  time  and  place  of  the  coromenee- 
ment  nf  tlie  risk ;  and  where  they  have  been  purdMsed  near  that  time  and  place, 
the  oost  to  the  assured  is  the  most  satis&ctory,  though  not  the  only  eriterioo  of 
their  Mdue. 

Under  a  policy  of  insurance,  which  provided  that  if  there  should  be  any  false 
swearing  on  the  part  of  the  assured,  lie  should  foi<feit  all  claim  to  the  policy,  a 
failure  by  the  latter  to  sustain  his  affidavit,  by  direct  evidence,  to  the  amount 
claimed,  will  not  be  conaidered  as  proof  of  his  having  sworn  falsely,  and  thereby 
forfeit  the  insurance.  In  open  policies,  it  is  often  extremely  difficult  to  prove  tlie 
actual  value  of  the  goods  lost ;  it  suffices  to  show  by  testimony  the  great  proba- 
bility of  the  truth  of  the  affidavit;  and  in  weighing  tliis  testimony,  the  character 
of  the  assured,  as  well  as  the  eredibility  of  the  witnesses,  must  be  considered. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Garland,  J.  This  suit  ia  brought  to  recover  $15,649,  on  an 
open  policy  of  insurance  against  fire,  on  certain  merchandize  in  a 
shop  in  New  Orleans,  which  was  consumed  on  the  night  between 
the  29th  and  30th  of  September,  1838.  The  defendants  say,  they 
are  not  responsible,  because  the  plaintiff  has  not  sustained  a  loss 
to  the  amount  claimed.  They  allege  that  proper  preliminary  proof 
had  not  been  furnished^  and  that  no  inventory  was  ever  presented 
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or  deposited  with  them.  They  further  say,  that  after  diligent  in- 
quiry, they  are  unwillingly  induced  to  believe,  and  so  aver,  that 
the  conflagration  occurred  with  the  knowledge  of  the  plainlifi*: 
that  he  participated  in  it  through  his  agents;  and  that  if  any  loss 
has  occurred,  they  are  not  responsible  under  the  terms  and  quali- 
fications of  the  policy,  as  to  good  faith  on  the  part  of  the  assured. 

The  evidence  shows  that  the  plaintiflf  arrived  in  New  Orleans,  in 
December,  1837,  or  in  the  commencement  of  the  year  1838,  with 
a  stock  of  goods  from  France ;  that  he  opened  a  shop,  and  did 
business  as  a  merchant  until  sometime  early  in  July  following,  but 
to  what  extent  is  not  clearly  shown.  On  the  2d  of  July,  the  de- 
fendants signed  the  policy,  and  it  appears  very  certain  that  the 
plainiiflT  had  about  that  time  made  an  inventory  of  the  goods,  which, 
he  says,  he  had  on  hand,  and  that  when  he  went  to  eflect  the 
insurance,  he  took  it  with  him ;  but  a  secretary  or  clerk  in  the 
oflice  says,  that  he  refused  to  take  it,  although  offered  to  him,  or 
even  to  look  at  it.  This  witness  says,  that  the  plaintiff  took  it 
away,  and  that  he  has  never  seen  it  since.  He  did  not  even  look 
at  it  for  the  purpose  of  filling  up  the  policy,  as  it  was  not  cus- 
tomary to  receive  inventories,  the  plaintifi*  having  told  him  the 
amount.  The  plaintiff  departed  for  France  a  few  days  after  effect- 
ing the  insurance,  and  the  house  in  which  the  goods  were  stored 
was  destroyed  by  fire  nearly  three  months  afterwards,  he  being 
absent. 

The  clerk  of  the  plaintiff  says,  that  he  assisted  iii  making  the 
inventory.  He  called  out  the  numbers  and  prices  of  the  goods, 
and  the  plaintiff  wrote  them  down ;  they  were  th^n  packed  in 
boxes,  baskets,  or  bales,  and  carried  by  another  person  to  the  third 
floor  or  garret  of  the  building.  There  were  three  or  four  hun- 
dred packages.  There  is.  abundant  testimony,  that  there  were  a 
great  many  packages,  and  no  doubt  that  they  were  full  of  something. 
It  is  proved  that  the  key  of  the  store  was  left  in  the  possession  of 
the  owner  of  the  house,  but  that  it  was  occasionally  given  to 
Francois  Marchesseau.  a  brother  of  the  plaintiff,  who  was  ariing 
as  his  agent,  although  he  had  no  special  authorization,  and  visiied 
the  shop  occasionally.  The  evidence  on  the  part  of  the  plaintiff  is 
perhaps  sufficiently  certain  to  sustain  the  verdict,  except  in  two  im- 
portant particulars,  to  wit,  that  none  of  the  witnesses  swear  to  the 
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value  of  the  goods,  and  that  there  is  no  explanation  of  the  great 
difference  existing  hetween  the  value,  as  it  appears  from  the  in- 
voices  'filed  in  the-  custom  house,  on  which  the  plaintiff  made  his 
entries  and  paid  duties,  an9  the  hirge** amount  at  which  the  same 
goods  are  valued  in  the  inventory.  Pascal,"  who  assisted  as  clerk 
in  making  the  inventory,  does  not  swear  that  the  goods  were  put 
down  at  their  true  market  value,  nor  that  ^there  was  the  quantity 
stated.  He  says  that  *  he  called  the  numhers  and  prices,'  and  that 
the  plaintifT  wr6te  them  down ;  but  he  no  where  says,  that  they 
vrere  correctly  written  down,  aa  to  quantity  and  value.  Other 
witnesses  fully  corroborate  Pascal  in  his  statement  as  to  the  mark- 
ing of  the  inventory,  but  none  fix  any  particular  value  on  the 
goods.  It  is  shown  that  the  plaintiff  brotight  all  the  goods  from 
France ;  they  must  then  have  passed  legally  through  the  custom 
house.  From  it,  the  defendants  iiave  procured  copies  of  the  in* 
voices  on  file,  and  they  do  not  amount  to  much  more  than  one-third 
of  the  sum  claimed.  They  were  sworn  to  by  the  plaintiff,  and  the 
defendants  insist  that  he  shall  abide  by  them,  adding  thereto  a 
fair  allowance  for  risk  and  charges,  and  then  deducting  the  pro- 
bable amount  of  the  sales  made  in  the  coarse  of  six  months  of 
business. 

The  jury  found  a  verdict  for  $6000,  on  which  judgment  was  rea- 
dered  in  favor  of  the  plaintiff;  and  the  defendants,  after  an  ineflec- 
tual  attempt  to  obtain  a  new  trial,  appealed.  They  ask  us  for  an 
entire  reversal  of  the  judgment,  and  the .  plaintiff  asks  that  it  be 
amended,  so  as  to  give  him  the  irhole  amount  claimed. 

In  this  court  the  defendants  have  waived  the  question  as  to  the  pr^ 
liminary  proof,  and  have  met  the  plaintiff  by  an  accusation  of  at- 
tempting to  defraud  them  by  false  swearing,  and  by  an  overvalua* 
tion  of  the  goods,  by  which  they  say  the  policy  is  forfeited  accord- 
ing to  its  ninth  condition,  which  is  as  follows : 

*A1I  persons  assured  by  this  Company,  and  sustaining  loss 
or  damage  by  fire,  are  forthwith  to  give  notice  thereof  to  the  Com- 
pany ;  and,  as  soon  after  as  possible,  to  deliver  in  a  particular  ac- 
count of  such  loss  or  damage,  signed  with  their  own  hands,  and 
verified  by  their  oath  or  affirmation ,  and  also,  if  req«ired,  by  their 
books  of  account,  and  other  proper  vouchers ;  they  shall  also  de- 
clare on  oath,  whether  any  and  what  other  insurance  has  been  madia 
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on  the  same  property  ;  and  until  such  proofs  and  declarations  are 
produced,  the  loss  shall  not  be  payable.  Also,  if  there  appear  any 
fraud,  or  false  swearing,  the  claimant  shall  forfeit  all  claim  by  virtue 
of  this  policy/ 

Upon  a  thorough  examination  of  the  evidence,  we  are  not  satis- 
fied with  the  verdict  of  the  jury,  nor  are  we  convinced  tliat  the  de- 
fendants* accusation  of  fraud  and  perjury  is  sustained.   It  is  evident 
that  the  jury  did  not*thinic,  that  a  loss  to  the  amount  claimed  had 
been  sustained,  but  that  they  thought  that  there  had  been  some  loss, 
and  allowed  $8000  to  cover  it.     In  questions  of  this  kind,  we  are 
disposed  to  pay  much  respect  to  the  opinions  of  a  jury,  but  in  this 
case  we  are  unable  to  see  from  the  testimony,  how  they  could  ar- 
rive at  the  result,  to  which  they  came.   The  definite  or  approximate 
value  of  the  goods  is  not  proved  by  a  single  witness,  though  it  is 
certain    that  he  had  a  considerable  stock  on  hand ;  and  the  great 
disparity  between  the  invoices  and  the  inventory  is  unexplained. 
On  the  other  hand,  the  conduct  of  the  defendants  is  not  altogether 
free  from  suspicion  and  reproach.     When  the  insurance  was  effect- 
ed, an  inventory  and  valuation  was  offered,  by  which  they  might 
have  seen  what  they  were  insuring,  and  from  an  examination  of  it 
have  found   whether  the  goods  were  estimated  too  highly.     To  get 
the  premium  seemed  then  the  principal  object ;  and  after  the  losa 
occurred,  the  evidence  shows   that  they  were  disposed  to  stand  upon 
the  most  rigid  rules  both  of  etiquette  and  law.     The  evidence  is 
calculated  to  produce  the  impression,  that  documents  or  papers  in 
relation  *.o  the  loss,  and  preliminary  proofs  were  unwillingly  receiv- 
ed, and  that  when  left  against  their  wishes,  that  they  were  lost, 
destroyed,  or  suppressed.     They  probably  acted  under  a  suspicion 
of  some  unfair  proceedings   on  the   part   of  the   plaintiff  or  his 
brother,  but  we  cannot  see  any  evidence   to  justify  a  charge  that 
the  plaintiff  was  in  any  manner  the  cause  of  the  fire  and  consequent 
loss  of  the  property,  however  guilty  others  may  have  been.     He 
had  been  absent  from  the  state  nearly  three  months  in  Europe,  the 
key  of  the  house  was  in  the  possession  of  the  owner,  and  no  one  is 
shown  to  have  been  in  the  shop  for  some  ten  or  eleven  hours  pre- 
vious to  the  fire. 

The  contract  of  insurance  is  one  essentially  of  indemnity ;  aAd 
good  faith,  on  both  sides,  should  be  its  basis..   It  is  not  its  object  to 
vol..  I.  66 
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put  the  assured  in  the  same  situation,  io  case  of  loss,  in  which  he 
would  hare  been,  bad  the  adrenture,  on  which  it  was  effectedy  ter- 
minated successfully.  He  must,  particularly  in  open  policies,  take 
some  of  the  chances  of  bis  speculation,  and  of  the  state  of  the  mar- 
kets. The  indemnity  must  therefore  refer  to  the  beginning  of  the 
risk,  and  the  losses  are  to  be  adjusted  on  the  principle  of  replacing 
the  party  assured,  as  nearly  as  may  be,  in  the  situation  he  was  id  at 
that  time.  The  amount  of  insurable  interest  is  the  market  value  of 
the  goods  at  the  time  and  place  of  the  commencement  of  the  risk, 
mnd  the  best,  though  not  conclusive  criterion  of  this  interest,  is  the 
cost  to  the  assured*  This  is  the  most  satisfactory  proof  of  value, 
in  case  the  goods  were  purchased  near  the  time  wheB,and  at  or  near 
the  place  at  which  the  risk  commences.  Therefore  we  do  not  look 
upon  invoices  of  goods,  purchased  in  France  some  eight  or  ten 
months  previous  to  the  commencement  of  the  risk,  as  the  true  cri- 
teria of  value  here ;  but  when  they  are  produced,  and  it  appears 
that  there  is  a  difTerence  of  nearly  three  hundred  per  cent,  it  cer- 
tainly requires  explanation,  and  strong  evidence  of  there  being  so 
great  a  difference  in  the  state  of  the  markets  in  the  two  countries. 

We  are  not  disposed  to  go  to  the  extent  contended  for  by  the  de- 
fendants* counsel,  that  if  the  plaintiff  fail  to  sustain  his  affidavit  by 
direct  evidence,  to  the  amount  claimed,  he  is  to  be  considered  as 
having  sworn  falsely,  and  thereby  hav  ng  forfeited  the  policy.  In 
open  policies  it  would,  in  many,  if  not  in  a  majority  of  cases,  be 
extremely  difficult  to  prove  the  actual  value  of  the  goods  lost.  It 
is  therefore  sufficient  to  show  by  testimony  the  great  probability  of 
the  affidavit  being  true,  and,  in  weighing  this  testimony,  the  charac- 
ter of  the  assured  is  a  circumstance  to  be  considered,  as  well  as  the 
credibility  of  the  witnesses.  The  character  of  an  assured  party  is 
not  to  be  blasted,  and  his  policy  forfeited  for  which  a  premium  has 
been  paid,  simply  because  he  cannot  prove  the  value  of  every  ar- 
ticle lost.  But  if  an  account  is  made  out  to  be  feigned  or  fraudu- 
lent, there  cannot  be  a  doubt,  but  that  the  policy  is  forfeited ;  and 
a  wide  difierence  between  the  cost  and  the  valuation,  is  a  strong 
circumstance,  and,  if  unexplained,  should  have  its  due  weight  upon 
the  jury.  This  seems  to  have  been  the  opinion  of  the  court  in  the 
case  in  the  90th  English  Common  Law  Reports,  158,  so  much  re 
Ued  an  by  the  counsel  for  defendants,  aad  we  ahall  pursue  the  sane 
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course  that  was  adopted  in  that  case,  and  grant  a  new  tria),  more 
particularly  as  both  parties  complain  of  the  verdict. 

The  judgment  b  therefore  rerersed,  and  the  case  remanded  to 
the  Parish  Court  for  a  new  trial;  with  dnrections  to  the  jadge 
thereof,  to  proceed  therein  in  conformity  to  the  principles  herein 
expressed,  and  according  to  law ;  the  plaintiffs  and  appellee  paying 
the  costs  of  the  appeal. 

Boseiius^  for  the  plaintiSl 

Orymes^  for  the  appellants. 


Charles  Tibrnan  i;.  James  K.  Mitrrah  and  another.  ^  itM 


Wkere  the  MTeomstances  mitbwiae  it,  •  o€Urt  imy,  in  rendering  judgment  in  finot 
4if  a  party,  make  its  execution  dependent  on  the  condition  of  the  prodnction  of 
books  and  paiiers  in  the  possession  of  the    latter. 

A  clerk  has  a  general  privilege  on  all  the  property  of  his  employer.  A  sale,  ae* 
aompaaied  by  delivery,  destroys  this  privilege ;  not  s»  an  attachment  The  pro* 
perty  attached  belongs  to  the  original  owner,  until  divested  by  a  snfe(  and  the 
privilege  of  a  clerk,  will  entitle  him  to  be  paid  in  preference  to  the  attaching 
creditor. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  TFiatts,  J* 
This  case  was  submitted  without  argument,  by  G.  Sirawbridge, 
for  the  plaintiff,  and  Elwyn,  for  the  appellant. 

Martin,  J.  This  suit  being  commenced  by  attachment,  Benja- 
min A.  Gamble,  a  clerk  of  the  defendants,  intervened,  claiming  to 
he  paid  for  his  services,  by  privilege,  out  of  the  property  attached. 
The  plaintiff  had  judgment  against  the  defendants;  but  the  court 
directed  that  the  inlervenor  should  recover  the  sum  of  $164  80, 
with  five  per  cent  interest  thereon,  from  the  llth  of  March,  1840, 
to  be  paid  by  preference,  with  the  costs  of  the  intervention,  on  con* 
dition,  however,  that  he  should,  within  eight  months  from  the  date 
of  the  judgment,  place  in  the  hands  of  the  clerk  of  the  court,  the 
day  book,  journal,  ledger,  bill  books,  cash  books,  bank  books,  and 
all  other  papers  or  books,  if  any,  belonging  to  the  firm  of  Gamble^ 
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and  Murrab,  and  that  in  default  of  so  doing,  the  amount  so  decreed 
to  him,  should  be  paid  to  the  plaintiff. 

The  intervenor  appealed.  His  counsel  has  contended  that  the 
court  erred  in  fixing  the  rate  of  his  comper  sation  at  $2000  per  an- 
num, instead  of  $2500,  and  in  saddling  the  judgment  rendered  in 
his  favor  with  an  unreasonable  and  illegal  condition,  not  warranted 
by  law,  not  demanded  by  either  jariy,  nor  shown  by  the  evidence 
to  be  equitable  or  legal. 

The  counsel  for  the  plaintiOf  and  appellee  has  urged,  that  the  ap- 
pellant has  no  privilege,  because  ihert*  is  no  cession  of  goods.  That 
in  Emerson  v.  Fox,  3  La.,  183,  and  in  8  Martin,  511,  it  was  set- 
tled, that  the  seizing  creditor  must  be  paid  in  preference.  That  a 
clerk's  privilege  is  a  general  one  only.  That  special  privileges, 
like  the  lien  of  the  common  law,  exist  not  only  in  cases  of  actual 
insolvency,  but  even  where  the  debtor  is  solvent,  e.  ^.,  if  properly 
under  pledge  be  attached,  the  pledgee  must  be  first  paid;  so  of  the 
landlord,  in  case  of  furniture,  and  seamen,  in  the  case  of  a  steam- 
boat, etc.  That  a  general  privilege  can  never  be  enforced  on  the 
debtor's  property,  until  declared  insolvency,  or  a  cessio  honorutn. 
That  this  results  positively  from  the  textual  provisions  of  the  Civil 
Code,  art.  1981,  which  declares  that,  *  no  sale  of  properly  in  the 
usual  course  of  business,  nor  any  payment  of  a  just  debt  in  money, 
shall  be  annulled,  although  the  debtor  was  insolvent,  and  the  person 
contracting  with  him  knew  it';  citing  also  art.  2628,  and  the  rase  of 
McManus*  Syndic  v.  Jewett^  9  La.,  170,  and  Thompson  v.  Gordon^ 
12  lb.,  260.  The  counsel  for  the  plaintiff  has  further  insisted,  that 
the  intervenor  cannot  have  even  a  conditional  judgment,  until  he 
restores  the  books,  papers,  etc. 

A  recurrence  to  the  testimony  has  satisfied  us  that  the  court  did 
not  err  in  the  rate  of  compensation  adopted,  nor  in  requiring  the  depo- 
sit of  the  books,  etc.,  in  the  clerk's  office.  The  testimony  shows  also, 
that  the  defendants  failed  shortly  after  the  intervenor  came  into 
their  service.  Marcus  Palton  swears  to  this  fact.  They  went 
away,  and  have  never  returned ;  their  landlord  seized  their  pro- 
perty, etc.  It  is  admitted  that  the  intervenor  had  a  general  privi- 
lege. Such  a  privilege  extends  to  all  the  property  of  the  debtor. 
A  sale,  accompanied  by  delivery,  destroys  it,  because  the  pro- 
perty of   the  vendor  then    ceases.      Not  so  the  attachment,  for 
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until  a  sale  puts  an  end  to  the  property  of  the  vendor,  he  remains 
the  owner  of  the  goods  attaclied,  for  they  are  still  at  his  risk.  Hes 
peril  domino. 

Judgment  affirmed. 


Harhonius  Garrktson  «.  His  Creditors.  ioi'«i| 

The  right  of  the  lessor  oier  the  products  of  the  estate  or  the  movables  od  the  plaoe 
leased,  is  of  a  higher  nature  than  mere  privilege.  The  latter  is  enforced  only 
on  the  price  of  the  movables  to  which  it  applies  ;  it  does  not  enable  the  creditor  to 
take,  or  to  keep  the  elfects  themselves,  'llie  lessor,  on  the  contrary,  has  a  right  of 
pledge  OD  them ;  and  may  seize  and  retain  them,  until  he  is  paid. 

The  privilege  of  the  lessor  on  the  profhtcts  of  the  estate  or  on  the  movables  on  the 
place  leased,  has  a  preference  over  all  other  privileged  debts,  such  as  expenses  of 
the  last  illness,  law  charges,  and  otliers  having  a  general  privilege  on  the  movables. 
The  charges  for  selling  the  movables  subject  to  the  lessor's  piivilege,  must  be 
paid  before  the  rent,  as  they  are  necessary  to  procure  the  means  of  paying  it ;  and 
io  of  the  funeral  expenses  of  the  debtor  and  his  family,  where  there  is  no  otlier 
source  from  which  they  can  be  paid. 

Where  the  amount  applicable  to  the  i)ayment  of  the  law  charges  privileged  against 
the  estate  of  an  insolvent,  is  insufficient  to  pay  the  whole,  they  must  be  paid  pro  rata. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J.* 
BoseliuSf  for  Hoey,  the  appellee,  argued  the  case,  ex  parte, 
MoRPUT,  J.  The  syndic  in  this  case,  filed  a  tableau  of  distribu- 
tion, showing  the  privileged  claims  and  charges  against  the  estate, 
and  prayed  to  be  authorized  to  pay  the  same  in  accordance  therewith. 
The  money  to  be  distributed  amounts  to  #2,164  04,  and  is  the 
proceeds  of  the  sale  of  a  stock  of  house-hold  furniture  which  the 
insolvent  had  in  a  house  belonging  to  Nicholas  Hoey,  whose  claim 
for  rent  is  admitted  to  be  fifteen  hundred  dollars.  The  law  char- 
ges, including  $100  for  wages  due  to  a  laborer,  amount  to  no  less 
than  $1050  75,  which  sum  is  deducted  on  the  tableau  from  the  pro- 
ceeds of  the  furniture,  leaving,  after  reserving  a  sum  of  $100  in  the 
hands  of  the  syndic,  only  $1013  29,  Co  be  applied  to  the  payment 
of  the  house  rent.      A  memorandum  at  the  foot  of  the   tableau, 
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shows  that  the  notes  and  accounts  of  the  estate,  were  yet  on  band 
to  be  collected.  To  this  tableau,  Hoey  made  opposition,  claiming 
to  be  paid  out  of  these  proceeds,  in  preference  to  all  the  creditors 
therein  set  down.  The  judge  below  sustained  his  opposition,  and 
ordered  his  claim  to  be  paid  in  preference  to  all  the  creditors  on 
the  tableau,  except  the  auctioneer  for  his  commission  and  the  inci- 
dental expenses  of  the  sale  of  the  movables,  amounting  to  $115 
10*  The  balance  in  the  hands  of  the  syndic,  he  ordered  to  be  dis- 
tributed pro  rata,  among  all  the  creditors  for  law  charges.  The 
syndic  appealed. 

The  judge,  in  our  opinion,  decided  correctly*  The  lessor  is 
treated  with  peculiar  favor  by  the  Civil  Code.  In  the  language  of 
article  3185,  his  right  is  of  a  higher  nature  than  a  mere  privilege, 
the  latter  is  enforced  only  on  the  price  of  the  movables  to  which  it 
applies  ;  it  does  not  enable  the  creditor  to  take  or  keep  the  effects 
themselves  in  kind;  the  lessor,  on  the  contrary,  may  take  the  effects 
themselves,  and  retain  them  until  he  is  paid  ;  he  has  on  them  a 
right  of  pledge.  Article  3223  provides,  that  the  charges  for  selling 
the  movables,  subject  to  the  lessor^s  privilege,  are  to  be  paid  be- 
fore the  rent,  because  these  charges  procure  the  payment  of  the  rent. 
The  following  article  says,  that  when  there  is  no  other  source,  from 
which  the  funeral  expenses  of  the  debtor  and  his  family  can  be  paid, 
they  have  a  preference  over  the  debt  for  rent  or  hire,  on  the  price 
o(  the  movables  contained  in  the  house  or  on  the  farm ;  and  article 
3225  enacts,  that  the  lessor  has  a  preference  on  the  price  of  these 
movables  over  all  the  other  privileged  debts  of  the  deceased,  such 
as  expenses  of  the  last  illness,  and  others  which  have  a  general 
privilege  on  the  movabfes.  The  debts  having  this  general  privilege 
on  the  movables,  are  enumerated  in  article  3158,  and  among  them 
are  the  law  charges.  But  if  any  doubt  could  remain  after  the 
perusal  of  the  above  provisions  of  law,  they  must,  we  think,  be  re- 
moved by  article  3237,  which  provides,  that  when  the  privileged 
debts  on  the  movables  and  immovables  cannot  be  paid  entirely, 
either  because  the  movable  effects  are  of  small  value,  or  subject  to 
special  privileges  which  claim  a  preference,  or  because  the  movables 
and  immovables  together  do  not  suffice,  the  deficiency  must  be 
borne  proporlionably  among  the  creditors,  but  the  debts  mast  be 
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paid  according  to  the  order  abore  established,  and  the  loss  must  fall 
on  those  which  are  of  an  inferior  dignity. 

By  presenting  his  tableau  before  the  collection  of  the  notes  and 
accounts  due  to  the  estate,  the  syndic  has  given  rise  to  a  conflict 
which  perhaps  should  not  exist,  for  non  constai  but  that  a  sufficient 
sum  may  be  collected  to  pay  off  the  law  charges,  independent  of 
the  proceeds  of  the  movables,  subject  to  the  appellee's  privilege. 
Be  this  as  it  may,  the  judge  has,  in  our  opinion,  taken  a  correct 
Tiew  of  the  lessor^s  right  on  the  particular  fond  to  be  distributed  by 
the  tableau,  as  presented. 

Judgment  affirmed. 


Abner  Wamack  v.  Charles  Morgan. 

Appeal  from  the  District  Court  of  St.  Helena,  Jones^  J. 

Muse,  for  the  appellant,  submitted  the  case  without  argument. 

MoRPHY,  J.  The  plaintiff  is  appellant  from  a  decree  dismissing  a 
motion  he  had  made  to  obtain  judgment  against  one  William  Dennis, 
as  surety  of  the  defendant  on  a  bail  bond.  The  only  evidence  exhi- 
bited by  the  record  in  support  of  this  motion,  consists  of  the  bail 
bond  itself,  and  a  judgment  rendered  in  the  plaintiff's  favor  against 
his  debtor,  on  the  4ih  of  May,  1832.  No Jieri facias  or  capias  ad 
satisfaciendum  appear  to  have  been  issued  under  this  judgment, 
nor  is  i(  even  shown  that  the  debtor  has  ever  actually  left  ihe  state. 
On  the  11th  of  September  following,  he  made  a  surrender  of  his 
property  to  his  creditors,  which  the  plaintiflf  unsuccessfully  attempt- 
ed  to  set  aside.  See  Morganv,  His  Creditors,  7  La.,  60.  As  this 
case  has  been  submitted  to  us  without  argument,  we  are  at  a  loss 
to  imagine  the  grounds  on  which  the  appellant  could  expect  a  re- 
versal of  the  judgment  appealed  from. 

Judgment  affirmed. 


448  NEW  ORLEANS, 


Fowler  v.  Smith  and  Husband. 


James  W.  Fowler  v.  Amelia  Smith  and  Husband. 

Where  it  is  not  certified  that  the  record  contains  all  tlie  evidence  adduced  on  the 
trial,  and  the  judgment  pnrports  to  have  been  rendered  on  dae  proof  of  the  plain- 
tiffs' demand,  it  vHl  be  presumed  that  evidence  «as  offered  to  satisfy  the  court, 
though  the  record  does  not  otherwise  show  that  any  was  produced. 

The  three  days  required,  by  art.  312  of  the  Code  ofPractice,  to  elapse  before  a  judge- 
ment by  default  can  be  made  final,  must  be  judicial  days. 

Where  a  defendant  is  cited  to  answer  within  a  certain  number  of  days,  he  U  eiv- 
titled  to  the  whole  of  the  last  day  to  file  his  answer. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

J.  R,  Thomas^  for  the  plaintiff,  submitted  the  case  without 
argument. 

MoRPHY,  J.  The  defendant,  Amelia  Smith,  sued  on  a  promis- 
sory note,  appeals,  with  her  husband,  from  a  judgment  by  default 
rendered  against  her,  and  assigns  as  errors  apparent  on  the  face  of 
the  record  : 

1.  That  the  judgment  was  pronounced  below  without  any  evi- 
dence whatsoever,  and  without  the  note,  on  which  the  suit  was 
brought,  being  exhibited  to  the  court. 

2.  That  the  legal  delay  to  file  an  answer,  or  to  have  the  judg- 
ment by  default  set  aside,  was  not  afforded  to  her;  and  that  the  judg- 
ment by  default  was  made  final,  before  the  lapse  of  three  judicial 
days. 

I.  The  clerk  does  not  certify  that  the  record  contains  all  the 
evidence  adduced  in  the  case,  and  the  judgment  purports  to  have 
been  rendered  on  due  proof  being  made  of  plainiifT's  demand. 
Evidence  may  have  been,  and  we  are  bound  to  believe,  was  offered 
to  satisfy  the  court  below  ;  but  the  plaintiff  was  under  no  obligation 
to  have  it  taken  down  in  writing,  for  the  use  of  his  adversary,  in 
case  he  should  wish  to  appeal.  The  note  sued  on  is  referred  to  in 
the  petition  as  annexed  to  it;  and  we  cannot  believe  that  it  was  not 
produced  to  the  judge. 

II.  It  does  not  appear  from  the  record  that  three  judicial  days  bad 
elapsed,  when  the  judgment  by  default  was  made  final.  Citation 
was  served  on  defendant  on  the  lOih  of  November,  1840,  allowing 
her  eleven  days  to  appear  and  file  her  answer.  It  does  not  appear, 
on  what  day  the  default  was  entered,  for  the  date  is  left  blank  in  the 
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tranacripl ;  bat  as  the  32d  pf  If  o^r^rob^ry  th^  earli^ai  day  on  which 
judgment  could  have  been  taken  by  default,  waa  a  Sunday*  it  must 
have  been  entered  on  the  SSd*  and  we  find  ii  confirmed  on  the  26th. 
It  is  therefore  clear*  thai  three  days  had  not  intervened  between  the 
rendering  of  the  judgn^ent  by  default  and  its  confirmation ;  and  tb« 
days  which  did  intervene*  are  not  even  shown  by  the  record  to  have 
been  judicial  days.  Code  of  Practice,  arts.  813  and  314.  14  La.t 
968.  If  the  defacdt  was  taken  on  the  31st  of  November*  it  was 
prematurely  .entered*  foi  the  defendant  was  entitled  to  the  whole  of 
the  eleventh  day*  allowed  her  by  the  citation. 

It  is  therefore  ordered*  that  the  judgment  of  the  District  Court 
be  reversed,  aod  that  the  case  be  remanded  for  further  proceeding ; 
the  plaintiff  and  appellee  paying  the  coats  in  bodi  courts. 


HsNRT  Tbiinbt   v.  Euzabbth  W.  Rvssbll  and  others. 

A  tariwiee  as  to  the  luune  of  the  defenchuit  beCveen  the  petitioD  and  the  note  aiiei 
ooy  i#  immalerUJ,  where  the  note  »  attached  to  the  petition. 

VTbere,  in  an  action  against  the  drawer  and  accommodation  endorsers  of  a  hill,  theae 
"was  judgment  for  plaintiff  against  the  drawer  for  a  part  of  the  amount  claimed, 
hut  against  the  plaintiff  as  to  the  endorsers,  and  he  appealed  from  so  much  of  the 
jadgmeotas  main  favor  of  .the  Utter,  ▼ithout  jnaking  the  drawer  a  party  Ao  the  ap- 
peal, ^^.'  that  fu  the  drawer  is  not  a  party,  the  amount  of  the  judgment  cannot  he 
•hanged  as  to  her,  nor  increased  as  to  the  endorsers,  who  must  he  viewed  as  her 
sureties,  and  cannot  be  made  liable  for  a  larger  sum  than  the  principal  debtor. 

Apbual  from  the  District  Court  of  West  Feliciana,  Johnsan^  J. 

MoRpmr,  J.  This  suit  is  brought  on  a  note  of  liand*  drawn  by 
Elizabeth  W.  Russell*  to  the  order  of,  and  endorsed  by  J.  B.  Dawson 
and  Peter  B.  McKelvey*  payable  at  the  Bank  of  Louisiana*  at  St. 
Francisville,  and  bearing  ten  per  cent  interest  per  annum  from  the 
90th  of  March,  18^9.  The  consi  deration  for  which  the  note  was 
given  is  expressed  on  its  face,  and  purports  to  be  a  stable  erected 
by  the  plaintiflT,  on  the  lot  of  the  drawer.  The  defendants*  in  a 
joint  answer,  admit  their  signatures  to  the  note  sued  on,  but  ex* 
pressly  deny  that  they  are  bound  to  pay  the  same,  because,  as  they 
TOL.  I.  67 
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allege,  the  holder  obtained  it  from  the  maker  by  false  and  fraada- 
lent  representations,  it  having  been  execated  through  error.  The 
answer  pleads  for  the  maker  a  want  of  consideration,  and  for  the 
endorsers  the  want  of  legal  notice  of  the  nonpayment  of  the  note 
by  the  maker.  It  further  alleges,  that  no  consideration  passed  be- 
tween the  holder  and  the  endorsers,  who  put  their  names  on  the 
note  only  for  the  accommodation  of  the  maker ;  and  that  the  work 
for  which  it  was  given  was  done  in  so  bad  and  unskilful  a  manner* 
that  a  few  weeks  after  the  note  was  executed,  the  building  began  to 
fall  to  pieces,  and  is  not  worth  any  thing  like  the  amount  claimed 
for  it.  The  case  was  tried  by  a  jury ;  who  gave  their  verdict 
in  favor  of  the  endorsers,  and  against  the  drawer,  Russell,  for 
$855.  After  an  ineffectual  attempt  to  have  this  verdict  set  aside, 
the  plaintiff  appealed. 

As  the  defendant,  E.  W.  Russell,  has  not  been  made  a  party  to 
this  appeal,  the  judgment  of  the  court  below  is  to  be  reviewed  only 
as  regards  her  co-defendants,  Dawson, .and  McKelvey.  The  ver- 
dict and  judgment  do  not  show,  nor  do  we  perceive,  any  legal 
ground  on  which  the  endorsers  could  have  been  exonerated.  The 
certificate  of  the  justice  of  the  peace,  who,  in  the  absence  of  the 
notaries  of  the  town  of  St.  Francisville,  made  the  protest,  is  in 
legal  form.  It  proves  that  the  notice  of  non-payment  to  P.  B. 
McKelvey,  was  handed  to  him  personally,  at  his  residence  in  St. 
Francisville,  on  the  day  after  the  protest ;  and  that,  on  the  same 
day,  a  notice  of  the  protest,  addressed  to  J.  B.  Dawson,  was  put  in 
the  post  office  of  St.  Francisville,  which  is  proved  to  be  the  nearest 
to  his  residence.  As  to  the  erasure  of  the  name  of  T,  Tliompson^ 
in  the  signature  of  the  drawer,  over  which  that  of  T,  Buasell  was 
written,  it  is  sufficiently  accounted  for  by  the  fact  that  the  two 
names  are  proved  to  be  in  the  same  hand-writing,  to  wit,  that  of 
the  defendant,  E.  W.  Russell.  The  appellees,  moreover,  have  ad- 
mitted their  signatures  as  endorsers  on  this  very  note,  and  do  not 
pretend  that  it  has  been  altered  since  they  endorsed  it.  The  judge 
correctly  admitted  the  protest  and  certificate  of  notice,  notwithstand- 
ing the  variance  between  the  signature  of  the  drawer,  as  described 
in  the  petition,  and  that  set  forth  in  those  instruments.  In  the  peti- 
tion it  is  stated  to  be  Elizabeth  T.  Busseli,  while  in  the  protest  and 
notice*  it  is  set  forth  as  being  Elizabeth  W.  BuaselL    The  latter. 
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we  understand  to  be  the  correct  name,  but  the  eridence  shows,  that 
from  the  manner  in  which  the  drawer  writes  the  letter  in  the  mid- 
dle of  her  name,  it  is  difficult  to  tell  whether  it  is  a  7*.  or  a  W. 
The  mistake  in  the  petition  was  immaterial,  as  the  note  sued  on  was 
attached  to  it,  and  as  the  defendants  had  admitted  their  endorsement 
on  it,  they  could  not  complain  that  the  error  was  corrected  in  the 
notice  giren  to  them.  In  relation  to  the  want,  or  failure  of  con- 
sideration, which  is  a  means  of  defence  common  to  all  the  de- 
fendants, we  hare  examined  the  mass  of  evidence  adduced  in 
support  of  it,  and  hare  no  reason  to  be  dissatisfied  with  the  finding 
of  the  jury.  It  is  unnecessary  to  notice  the  plaintiff's  bill  of  ex- 
ceptions, to  the  opinion  of  the  judge  excluding  testimony  to  prore 
that  he  made  repairs  to  the  dwelling  house  of  the  drawer,  which 
likewise  constituted  a  part  of  the  consideration  of  the  note,  and  to 
show  that  such  consideration  was  sufficient  for  the  note  sued  on. 
By  failing  to  make  Elizabeth  Russell  a  party  to  this  appeal,  the 
plaintiff  has  waived  or  lost  the  benefit  of  it,  as  regards  the  appellees, 
who  are  to  be  viewed  in  the  light  of  sureties  of  the  drawer.  If  the 
amount  of  the  judgment  can  no  longer  be  changed  so  far  as  she  is 
concerned,  it  cannot  be  increased  so  as  to  make  the  sureties  liable 
for  a  larger  sum  than  the  principal  debtor.     Civ.  Code,  art.  9006. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
reversed,  and  that  4he  plaintiff,  Henry  Tenney,  do  recover  of  the 
defendants,  J.  B.  Dawson,  and  P.  B.  McKelvey,  in  eoKdOf  the 
sum  of  eight  hundred  and  fifty  five  dollars,  with  interest  thereon, 
at  the  rate  of  ten  per  cent  per  annum,  from  the  80th  of  March, 
1839,  until  paid,  and  five  dollars,  costs  of  protest,  with  costs  in  both 
courts.  / 

DaUon^  for  the  plaintiff. 

Patersanf  for  the  appellees. 
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Cart  Ro^iNsbN  v.  Hi^  CBEt^iTORlr. 

Where  ohe  of  tlie  erediton  df  ftn  insolvent,  has  within  the  ten  days  following  dm 
appointment  of  the  syndic,  opposed  his  application  for  the  benefit  of  the  laws  rela- 
tive to  the  voluntary  surrender  of  property,  on  a  charge  of  fraud,  and  the  debtor, 
by  failing  to  answer  the  interrogatories  propounded  to  him  by  the 'opponent,  hit 
isublished  the  charge,  tlie  latter  will  not  be  allowed  to  disebntiiiue  his  oppontioB, 
which  may  be  prosecuted  by  any  Gr^iior,thoiigh  he  may  not  have  opposed  the  sur- 
render within  the  ten  days. 

Where  an  insolvent  debtor,  who  has  applied  for  the  benefit  of  the  laws  relative  to 
the  voluntai7  surrender  of  property,  has,  subsequently  to  his  application,  done  any 
act  which  amounts  to  a  friiud  upon  his  ereditors,  and  which  tonld  not)  from  llie 
time  when  it  was  done,  have  been  preteuted  In  an  opposition  filed  within  the  ten 
days  following  the  appointment  of  the  syndic,  he  may  be  opposed  after  the  expira- 
tion of  (he  ten  days. 

Appeal  from  this  District  Court  of  the  First  District,  Buchanahj 
J.  The  plaintiflf,  a  money  broker,  having  filed  his  petition  prayiilg 
to  be  allowed  to  surrendei*  his  property  for  the  benefit  of  his  credi- 
tors, the  cession  was  accepted  by  the  court,  and  a  tneeting  of  the 
creditors  fited  for  the  18th  of  April.  Joseph  LallAnde  was  phiced 
OQ  his  ichediilc  as  a  creditor  for  tKSDOS  5i6,  and  Connolly  and 
Elder  for  $1569  63.  Lallatide  did  not  attend  th«  meeting  of  xhh 
•creditors  ;  b\it  thomas  S.  Elder,  of  the  fii-m  of  Connolly  and  Eldor, 
ti^  attorney  in  f&ct  for  Erskihe  ntid  Eichdhergei',  did.  The  hitter 
declared  that  the  insolvent  was  indebted  to  his  |)riticipAls  in  the  snim 
of  $1675,  and  refused  to  accept  the  stirtendet,  on  the  ground  that 
the  iapplicant  had  not  rendered  h  true  and  correct  statement  of  hfe 
dfikirs.  A  syndic  wAs  appointed.  On  \h%  %dth  of  ApHl,  Lallande 
filed  an  opposition  to  the  application  of  the  plaintiflf,  alleging  that 
the  insolvent  had  committed  *  fraudulent  acts  to  the  prejudice  of  his 
creditors,  and  of  the  opponent  in  particular,'  &nd  propounding  ibter- 
rogatories  to  him,  which  were  ordered  to  be  answered  under  oath. 
The  opponent  further  prayed,  that  the  order  suspending  proceedings 
against  the  person  and  property  of  the  insolvent,  might  be  annulled, 
and  the  meetingof  creditors  and  appointmentof  syndic  set  aside,  and 
that  he  might  have  a  judgment  for  $2005,  with  interest  from  judicial 
doniand.  On  the  14lh  of  May,  the  proceedings  of  the  creditors 
w^ere  homologated,  the  appointment  of  syndic  confirmed,  and  hii 
bond  approved.    On  the  90th  of  tbe  same  month,  Elder*  as  tba 
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sgent  of  Erskine  and  Eicbelberger,  filed  his  opposition  to  the  appli- 
cation of  the  insoltrent,  alleging  that  the  latter  was  indebted  to  his 
principals  in  the  sum  of  $16759  for  money  obtained  from  them, 
through  the  house  of  Connolly  and  Elder,  of  which  the  opponent 
was  a  member,  and  charging  the  insolvent  with  fraud.  To  this 
opposition  also,  a  series  of  interrogatories  were  annexed,  which  were 
ordered  to  be  answered.  On  the  12th  of  June,  a  rule  was  taken  on 
the  opponent  to  show  cause  why  the  order,  requiring  the  interroga- 
tories to  be  answered,  should  not  be  rescinded,  and  the  opposition 
dbmissed.  On  the  15th,  the  order  was  rescinded,  and  the  opposition 
dismissed.  On  the  10th  of  Norember,  it  was  ordered  that  the  inter- 
rogatories propounded  by  Lallande  should  be  taken  for  confessed; 
and  on  the  20th  of  February  following,  Lallande  moved  for  and  ob- 
tained permission  to  discontinoe  his  opposition.  On  lhe2Sd  of  the  same 
month,  a  rule  was  taken  by  the  counsel  of  Erskine  and  Eicbelberger, 
on  the  insolvent  and  Lallande,  to  show  cause  why  Erskine  and 
Eicbelberger  should  not  be  allowed  *  to  intervene  and  carry  on  the 
opposition  of  the  latter,  and  to  oppose  the  insolvent  on  the  grounds 
set  forth  in  a  petition  of  intervention  to  be  filod  on  the  trial  of  the 
role.'  On  the  1st  of  the  ensuing  month,  the  rule  was  discharged, 
on  the  ground  that  the  opposition  was  too  late,  ten  days  having 
elapeed  since  the  meeting  of  the  creditors  ;  and  from  this  decision 
Erskine  and  Eichelberger  have  appealed. 

Annexed  to  the  record  is  a  certified  copy  of  the  petition  of  the 
appellants,  which  was  offered  to  be  filed  on  the  trial  of  the  rule, 
and  rejected  by  the  court.  In  this  petition  it  is  alleged,  that  the  in- 
solvent had  given  Lallande  a  draft  or  drafts  for  the  amount  of  his 
debt-,  on  the  condition  that  he  would  withdraw  his  opposition,  and 
that  it  was  withdrawn  accordingly.  This  petition  also  contained  other 
Icbarges  of  fraud  against  the  insolvent,  for  acts  anterior  to  his  appli* 
cation  for  the  benefit  of  a  surrender.  An  affidavit,  made  before  a 
magistrate,  by  the  agent  of  the  petitioners,  was  annexed  to  this 
petiitott,  in  which  the  allegations  it  contained  were  stated  to  be  true, 
to  the  best  of  his  knowledge  and  belief. 

This  case  was  argued,  ex  parte,  by  Eggleston,  for  the  appellants. 

Martin,  J.  Lallande  a  creditor  of  the  insolvent,  who  bed  filed 
an  opposition  to  his  discharge,  having  moved  and  obtained  leave  to 
discontinue  hb  opposition,  Erskine  and  Eichelbergert  two  of  the 
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Other  creditors,  took  a  rule  on  the  insolvent  and  Lallande,  to  show 
cause,  why  they,  the  said  Erskine  and  Eichelherger,  should  not  be 
allowed  to  intervene  and  continue  Lallande*s  opposition,  and  op- 
pose the  insolvent's  discharge  on  various  grounds  contained  in  a 
petition  of  intervention  to  be  filed  on  the  trial  of  the  rule.  The 
rule  was  discharged.  The  applicants  took  a  bill  of  exceptions  to 
the  opinion  of  the  court,  refusing  them  leave  to  file  their  petition  of 
intervention,  and  have  appealed.  Lallande  had  filed  his  opposition 
on  the  ground  of  fraudulent  practices  on  the  part  of  the  insolvent, 
whose  conscience  he  had  attempted  to  probe  by  interrogatories,  and 
whose  refusal  to  answer,  fully  established  the  charge.  On  the  pay- 
ment of  his  debt  being  secured  to  him  by  the  insolvent*,  Lallande 
agreed  to  and  actually  did  withdraw  his  opposition. 

The  appellants'  counsel  contends  that  the  consideration  which  in- 
duced Lallande  to  withdraw  his  opposition,  is  one  which  the  law 
abhors,  and  that  he  obtained  an  illegal  preference.  Waith  vs.  Har- 
ptr^  3  Johns,  388.  That  the  preference  which  the  insolvent  granted 
to  Lallande,  if  given  as  alleged,  is  a  new  fraud  against  his  other 
creditors.  That  the  obligations  given  by  a  petitioning  insolvent  to 
one  creditor,  to  withdraw  his  opposition,  or  not  to  oppose  him,  are 
contrary  to  legal  policy,  and  a  fraud  upon  the  other  creditors.  That 
they  had  a  right  to  rely  upon  Lallande's  opposition,  and  he  had  no 
right  to  negotiate  away  their  rights.  Waite  vs.  Harper^  2  Johns, 
388.  Brice  vs.  Lee  et  a/.,  4  lb.,  410.  Veatman  vs.  Ckatierton, 
7  lb.,  298.  Wiggin  and  Wiggin  vs.  Bush,  12  lb.,  307.  Tux- 
bury  vs.  Miller,  19  lb.,  311.  Baker  vs.  Matlock,  1  Ashmead,  67. 
Rogers  vs.  Kingston,  2  Bingham,  441.  Jackson  ts.  Dawson,  4 
Barn  and  Aid.,  691.  Wills  vs.  Girling,  6  Moody,  78.  The  coun- 
sel  has  further  contended,  that  the  court  erred  in  rejecting  his  peti- 
tion of  intervention  offered  at  the  trial  of  the  rule,  on  the  ground 
that  it  came  too  late,  ten  days  baring  expired  from  the  meeting  of 
the  creditors,  the  preference  granted  to  Lallande  by  the  insolvent 
l>eing  a  new  fraud  on  the  part  of  the  latter,  long  after  the  meeting 


*  This  is  a  mistake.  The  petition  offered  to  be  filed  by  the  attorney  in  fi»t  of 
Krskine  and  Eichelber^*r,  and  rejectetl  by  the  court,  alleget  that  the  payment  of  his 
debt  was  secured  to  Lallande  by  the  iruoh*etU  ;  but  there  is  no  evidence  whatever 
in  the  record,  to  establish  the  allegation.  Rbpo»tbb. 
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of  the  creditors,  and  such  therefore  as  could  not  have  been  presented 
in  the  original  opposition. 

It  appears  to  us  that  the  court  erred  in  permitting  Lallande  to 
discontinue  his  opposition,  and  refusing  to  the  appellants  leave  to 
continue  it,  and  to  file  their  petition  of  intervention. 

It  is  therefore  ordered,  that  the  judgment  be  reversed,  and  ours 
is  that  the  judgment  of  the  District  Court  ordering  the  discontinu- 
ance of  the  opposition  of  Lallande  be  set  aside,  and  that  the  above 
rule,  obtained  against  him  and  the  insolvent,  be  made  absolute  ;  and 
that  the  case  be  remanded  for  further  proceedings,  with  direc- 
tions to  the  judge,  to  allow  the  jBling  of  the  appellants'  petition  of 
intervention.     The  costs  to  be  paid  by  the  appellee. 


Joseph  Girard  and  another  v.  Their  Creditors. 

A  contract  made  bj  the  syndic  of  the  creditors  of  an  insolvent  with  counsel,  to  pay 
a  certain  sam  for  professional  services  for  the  benefit  of  the  estate,  is  not  con- 
clusive upon  the  creditors,  who  may  oppose  the  allowance,  and  redaee  the 
amount,  if  exorbitant.  Such  allowance  should  be  in  proportion  to  the  number 
and  importance  of  the  suits  prosecuted  or  defended,  and  to  the  other  professional 
services  rendered ;  and  will  form  a  charge  upon  tlie  creditors. 

Charles  B.  Lannussb  and  Charles  Gaynrre  are  appellants 
from  a  judgment  of  the  District  Court  of  the  First  District,  Bu- 
chanant  J. 

Janirif  for  the  appellants. 

D.  Seghers,  pro  se,  and  for  the  syndic,  argued,  that  a  contract 
made  by  the  syndic,  is  obligatory  upon  the  creditors,  unless  they 
show  that  he  exceeded  his  powers.  Pothier,  Obligations  79.  Civil 
Code,  2990,  2991,  2995. 

BniXARD,  J.  The  tableau  of  distribution  filed  by  the  syndic  in 
this  case,  was  opposed,  so  far  as  it  relates  to  the  salary  of  the  book- 
keeper, and  the  sum  of  82,500  allowed  to  D.  Seghers,  Esq.,  as 
counsel,  under  a  contract  with  the  syndic,  to  attend  to  all  the  pro- 
fessional business  of  the  estate  surrendered,  for  that  fee.    The 
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opposing  creditors  are  appellants  from  a  judgment  overruling  their 
opposition,  so  far  a»  it  concerns  the  hook-keeper,  and  reducing  the 
fee  of  the  counsel  to  $^2Q0D.  In  answer  to  the  appeal,  the  counsel 
claims  a  reversal  of  the  judgment  iu'his  favor,  and  that  his  stipu- 
lated fee  he  reinstated. 

The  claim  of  the  clerk  depends  on  a  question  of  fact,  and  there 
is  nothing  in  the  record  to  satisfy  us  that  the  coart  erred  in  allows 
ing  it* 

With  regard  to  the  compeosaciofi  of  the  coH»3el,  we  are  cleariy 
of  opinion,  that  the  contract  of  the  syndic  is  not  conclasive  upon 
the  creditors.  His  compensation  ought  to  be  graduated  by  tbe 
number  and  importance  of  the  suits  he  may  be  called  on  te  prose- 
cute or  defend,  or  his  other  professional  services.  The  most  regular 
method,  we  think,  would  be  to  present  a  detailed  account,  showing' 
the  suits  in  which  the  counsel  may  have  been  called  on  to  assftt  the 
f  yiidic,  in  such  a  manner  as  to  show  to  what  extent  the  creditors 
have  been  benefited  by  his  professional  aid.  The  record  does 
not  satisfy  us  that  the  counsel  was  entitled  to  what  was  alleweJ 
him  by  the  court  below.  So  far  as  we  are  informed  of  the  suiur 
which  he  defended,  we  are  of  opinion  that  able  counsel  might  have 
been  employed  for  much  less.  It  is  true,  one  member  of  the  bar 
testifies  that  he  has  read  the  contract,  and  looked  over  the  Inlaii^ 
<and  taking  it  for  granted  that  the  contract  was  made  on  the  day  it 
purports  to  have  been  made,  and  before  any  sale  was  made,  he 
would  consider  the  charge  as  not  too  extravagant,^  He  states, 
on  his  cross  examination,  that  he  knows  nothing  of  the  proceedings, 
or  of  the  services  rendered.  Another  gentleman  of  the  bar,  says 
that  he  does  not  think  the  fee  at  all  extravagant,  considering  the 
various  proceedings;  but  that  he  knows  nothing  of  ihem,  except 
from  the  papers.  Another  witness  proves  that  he  brought  a  suit 
against  the  insolvents,  before  the  surrender  as  we  understand  him, 
which  was  transferred  to  the  District  from  the  Commercial  Court, 
and  not  being  reached,  that  testimony  was  taken  out  of  court,  and 
that  Mr.  Seghers  attended  five  or  six  evenings  in  taking  evidence. 
Another  gentleman  of  the  bar  testifier,  that  he  had  two  suits  againal 
the  insolvents,  and  pnshed  forward  the  trial  with  as  much  expedition 
as  possible,  bat  met  wih  a  good  deal  of  di^culty  from  Mr.  Seg^ 
hens,  though  he  finally  succeeded  iu  getting  judgments.     This  must 
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have  beeD  before  the  surrender,  and  not  under  the  contract  in 
question. 

Under  these  circumstances,  with  very  vague  evidence  as  to  the 
importance  of  the  services  rendered  by  the  counsel  after  the  sur- 
render, which  ought  to  form  a  charge  upon  the  creditors,  and 
acting  as  a  jury  would  be  compelled  to  do  in  assessing  a  compensa- 
tion for  them,  we  have  concluded  that  he  is  entitled  to  one  thou- 
sand dollars. 

It  is  therefore  adjudged,  that  the  judgment  appealed  from,  so  far 
as  it  relates  to  the  counsel  fees,  be  reversed ;  that  the  tableau 
be  amended  so  as  to  allow  him  the  sum  of  one  thousand  dollars, 
and  that  in  every  other  respect  the  judgment  be  affirmed  ;  and  that 
the  tableau,  thus  amended,  be  homologated.  The  costs  of  the 
appeal  to  be  borne  by  the  mass. 


Danibl  Treadwsll  Walden  o.  Samuil  Jartis  Psnaif 

and  another. 

An  aet  of  expren  ratificatioa  to  be  Talid,  mnst  mention :  Jint^  the  tobslanee  of  the 
obligation ;  9econd,  the  motive ;  third,  the  intention  to  repair  the  Tiee  or  ▼ioea 
vhieh  extsL  If  there  be  teveral  rices,  mention  of  one  only  will  not  repair  the  othert. 

The  plaintiff  is  appellant  from  a  judgment  of  the  District  Court 
of  the  First  District,  Buchanan,  J. 

F.  B.  Conrad^  for  the  appellant. 

Micou,  for  the  defendants. 

Garland,  J.  This  action  was  instituted  to  annul  three  judg- 
ments obtained  by  the  defendants  against  the  plaintiff,  on  the 
ground  that  he  was  not  cited  according  to  law.  The  plaintiff  also 
obtained  an  injunction  to  arrest  proceedings  on  the  executions 
issued  on  the  judgments.  The  defendants  took  a  rule  on  the 
plaintiff  to  show  cause  why  the  injunction  should  not  be  dissolved, 
on  the  ground  that  a  bond  was  not  given  with  James  W.  Breedlove 
VOL.  I.  68 
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OS  security,  as  required  by  the  order  of  the  court,  and  on  other 

grounds,  which  it  is  not  necessary  to  mention. 

When  the  order  granting  the  injunction  was  giren*  the  judge 
ordered  a  bond  with  James  W.  Breedlo?e  as  security,  to  be  given 
for  $3,500.  At  the  time  Breedlove  was  not  in  the  city,  but  his 
son,  who  was  acting  under  a  general  power  of  attorney,  which 
contained  no  authority  to  sign  such  an  instrument,  signed  the  bond 
as  agent  of  his  father;  and  a  day  or  two  afterwards,  he  says,  that 
he  wrote  to  his  father  that  he  had  signed  the  bond  in  this  case  and 
another  of  the  same  character,  who  replied  to  him,  *  you  did  right 
to  sign  the  bond  for  Walden.*  The  defendants  say  that  this  is  not 
an  obligation  that  will  legally  bind  James  W.  Breedlove,  and  that 
consequently  no  security  has  been  given.  We  are  constrained  to 
say  that  the  objection  must  be  sustained.  It  is  not  pretended  that 
the  power  of  attorney  gave  authority  to  sign  such  a  bond  or  bonds ; 
but  the  plaintifTs  counsel  contends  that  the  letter  of  Breedlove  to 
his  son,  is  a  ratification  of  the  act.  We  do  not  think  it  a  legal  ra- 
tification. The  letter  is  not  addressed  to  the  defendants,  and 
neither  it,  nor  that  of  Julien  P.  Breedlove,  the  son,  is  in  their  pos- 
session or  under  their  control.  The  father  is  the  depositary  of  one 
letter,  and  the  son  of  the  other,  and  if  an  action  should  be  com- 
menced on  the  bond,  neither  could  be  a  witness  in  the  case.  But 
admitting  that  the  defendants  had  possession  of  J.  W.  Breedlore'a 
letter  to  his  son,  the  language  he  uses  is  so  general  and  indefinite 
as  not  to  amount  to  a  ratification  of  the  injunction  bond.  Only  one 
bond  is  spoken  of  in  the  letter,  and  whether  the  bond  in  this  case 
is  meant,  or  that  in  the  case  of  Jasper  Strong,  post.  p.  459, 
cannot  be  understood  from  the  language  used.  The  Civil  Code, 
art.  2252,  says,  that  a  ratification  is  only  valid  when  it  contains  the 
substance  of  the  obligation.*  Toullier  says,  three  conditions  are 
requisite  to  the  validity  of  an  act  of  express  ratification ;  Jir$i^  a 
statement  of  the  substance  of  the  obligation ;  second^  mention  of 
the  motive ;  thirds  an  intention  to  repair  the  vice  which  exists. 
If  the  contract  contains  several  vices,  the  mention  of  one  of  them 


^he  article  cited  prorides,  that  sach  a  ratification  it  only  ralld,  ^irben  it  eontaint 
tbe  subitaDce  of  the  obligation,  the  mention  of  the  motire  of  the  action'  of  re^ 
ciiMOia,  and  th«  Inlention  of  rappljing  the  defect  on  vhieh  that  actios  ia  fiwuided.' 
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will  not  repair  the  others.    8  Toullier,  Nos.  495,  499.    This  court 
hat  gvwn  the  same  opinion.     11  Martin,  612. 

The  judge  of  the  District  Court  therefore,  did  not  err  in  dissolv- 
ing the  injunction ;  but  as  Breedlove  has  not  appealed,  we  cannot 
now  interfere  with  that  portion  of  the  judgment,  which  gives 
interest  and  damages  against  him. 


Jtidgmeni  qfirmed. 


D^KUii.  TuAnwuLL  Waldbv  V*  Jaspbr  8tro]|«. 

ArpSAiUyhy  the  plaintiff,  from  a  judgment  of  the  District  Court  of 
the  First  District,  Buchanmn^  J.,  dissolving  an  injunction  obtained 
against  the  defendant. 

Ff  B»   Conrad^  for  the  appellant. 

Hicout  for  the  defendant. 

Qarland,  J.  This  suit  is  brought  to  annul  a  judgment  obtainoi 
by  the  defendant  against  the  plaintiff,  on  the  ground  of  their  being 
no  iegal  citation ;  and  an  injunction  was  oUained,  which  the  de« 
fendani  moved  to  dissolve  on  the  same  grounds  as  in  the  case  of 
WtUden  V.  Petef$  and  another^  Bupra^  p.  457.  The  cases  are  simi- 
lar IB  all  respects,  and  we  have  come  to  the  same  conclusbn  in 
both* 
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John  Ward  and  others  v*  Robert  C.  Armistbad  and  another. 

Where  the  reoord  contains  no  statement  of  facts,  nor  any  thing  equivalent  thereto,  nor 
exception  to  the  opinion  of  the  judge,  nor  special  verdict,  and  the  appellant  relies 
alone  on  errors  of  law  apparent  on  the  face  of  the  record,  an  assignment,  stating 
specially  such  errors,  must  he  filed  within  ten  days  after  the  reoord  is  brought  up, 
or  the  appeal  will  be  dismissed. 

The  defendants  are  appellants  from  a  judgment  of  the  Commer^ 
cial  Court  of  New  Orleans,  Waits,  J. 

T.  Slidell,  for  the  plaintiflTs. 

Schmidt,  for  the  appellants. 

Martin,  J.  The  certificate  of  the  clerk  does  not  enahle  us  to 
examine  this  case  on  its  merits,  and  the  appellants  have  not  prayed 
fo?  an  extension  of  time  to  have  this  defect  remedied.  They  have 
neglected  to  file  an  assignment  of  errors  in  writing  within  the  time 
limited  by  law*  but  contend  that  this  was  not  necessary  in  the  pre* 
sent  case.  We  think  that  they  are  mistaken.  The  Code  of  Prac- 
tice, art.  897,  provides,  that  Mhe  appellant  who  does  not  rely, 
wholly  or  in  part,  on  a  statement  of  facts,  an  exception  to  the 
judge's  opinion,  or  a  special  verdict,  to  sustain  his  appeal,  but  on 
an  error  of  law  appearing  on  the  face  of  the  record,  shall  be  allow- 
ed to  allege  such  error,  if,  within  ten  days  after  the  record  is  brought 
up,  he  files  in  the  Supreme  Court,  a  written  paper,  stating  specially 
such  errors  as  he  alleges,  otherwise  his  appeal  shall  be  rejected.* 
The  record  contains  no  statement  of  facts,  nor  any  thing  equivalent 
thereto,  nor  exception  to  any  opinion  of  the  inferior  court,  nor  spe- 
cial verdict.  It  is  not,  therefore,  in  our  power  to  relieve  the  ap- 
peUants*  counsel  from  the  consequences  of  his  neglect  to  file 
within  ten  days  after  the  record  was  brought  up,  a  written  paper 
Stating  specially  the  errors  be  alleges, 

tSppeal  dismissed. 
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it  481 
Succession  of  Felix  db  Armas.  I  IS  im 


One  nrko  has  no  interest  in  a  succession,  nor  in  the  question  of  who  shall  be  ap- 
pointed to  administer  it,  cannot  complain  of  the  want  of  any  of  the  formalities  re- 
quired by  law  to  precede  the  ap|M>intmeiit  of  a  dative  executor. 

One  who  opposes  the  appointment  of  a  curator  of  a  succession,  must  allege  a  better 
right  in  himself. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dtz^  J. 

BuLLARD,  J.*  The  appellee,  Joseph  Le  Carpentier,  having  been 
appointed  dative  testamentary  execator  of  the  will  of  Felix  de  Armas, 
deceased,  Andr£  D.  Doriocourt,  on  the  same  day,  filed  his  opposition, 
as  it  is  called,  on  the  ground  that  he  was  about  to  apply  for  the  ap- 
pointment, when  the  court,  without  any  public  notice,  appointed 
the  appellee.  He  therefore  prays  that  said  appointment  may  be  an- 
nulled, and  that  publications  may  be  made  according  to  law. 
Therefore  the  dative  executor  was  called  on,  to  show  cause  why  his 
appointment  should  not  be  revoked. 

He  showed  for  cause :  Firat.  That  the  party  taking  the  rule  had 
alleged  no  interest  of  his  own,  and  no  right  in  himself  which  had 
been  infringed,  and  that  he  had  consequently  no  capacity  standi  in 
judicio.  Second.  That  the  matters  alleged  in  the  rule  are  insuffi- 
cient to  authorize  the  judgment  prayed  for ;  and  that  no  such  pro- 
ceeding as  that  now  attempted,  can  be  sustained  by  law,  the  present 
not  being  one  of  the  modes,  by  which  alone  final  judgments  can  be 
changed  or  affected. 

The  rule  was  discharged,  and  Doriocourt  appealed. 

We  concur  with  the  Court  of  Probates  in  the  conclusion^  to  which 
it  came.  The  plaintiff  shows  no  interest  in  the  succession,  nor  in 
the  question  who  ought  to  be  appointed  to  administer  it.  He  has 
DO  rijrht  therefore  to  complain  of  the  absence  of  any  formalities, 
which  may  be  required  by  law  to  precede  the  appointment  of  da- 
tive executors.  He  was  not  an  applicant,  and  filed  no  opposition 
until  after  the  appointment  was  made.  Even  if  the  opposition  had 
been  in  time,  it  is  very  questionable,  whether  it  could  have  been 
listened  to.    In  the  case  of  Chew  et  aL  vs.  Flinty  Curator^  7  La., 

*  IfeMT,  J.»  being  intereated,  did  not  sit  on  tiie  trial  of  this  ease. 
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395,  we  held,  that  an  opponent  to  the  appointment  of  a  curator 
must  allege  a  better  right.     Civ.  Code,  1112.     Code  of  Prac,  972. 

Without  enquiring  into  the  reasons,  which  influenced  the  judge 
of  the  Court  of  Probates  in  the  present  case,  we  content  ourselves 
with  assenting  to  his  conclusion ;  and  his  judgment,  discharging  the 
rule,  is  therefore  affirmed  with  costs. 

Fepifif  for  the  appellant. 

T*  Slidellf  for  the  executor. 


Charlbs  McManus   v.  Eli  Wbst. 

Appi£al  from  the  Commercial  Court  of  New  Orleans,  JVatttt  J« 

/.  TF,  Smith,  for  the  plaintiff. 

Chinn,  for  the  appellant. 

BuLLARD,  J.  This  action  was  commenced  by  attachment,  which 
was  levied  upon  property  of  the  defendant.  West,  in  the  hands  of 
Ward,  Moffett,  and  Co.,  the  garnishees.  It  appears,  from  the  an* 
swer  of  the  garnishees  to  interrogatories,  that  they  had  received 
from  West  a  lot  of  two  hundred  and  twenty  nine  bales  of  cotton ; 
that  before  the  attachment  was  levied,  they  had  sold  and  accounted 
to  West  for  one  hundred  and  twenty  five  bales,  and  that  as  to  the 
remaining  one  hundred  and  four  bales,  they  bad  received  orders 
from  him,  at  the  same  time,  to  hold  them  subject  to  the  order  of 
Benjamin  Odom,  the  intervenor.  The  latter  has  appealed  ffom  a 
judgment  of  the  Commercial  Court»  dismissing  )n$  interventioa 
and  claim  to  the  property  attached. 

The  lot  of  cotton  existing  in  kind,  at  tb«  time  ckf  the  seixafe*  tha 
only  question  is,  whether  it  had  ceased  to  be  the  property  of  West* 
to  whom  it  originally  belonged,  and  whose  creditor  had  levied  vpan 
it.  If  there  had  been  any  change  of  property,  eo  as  ia  defeat  the 
pursuit  of  creditors,  it  must  have  been  in  virtue  of  some  valid  eon* 
tract,  followed  by  delivery.  The  only  evidence  of  any  such  eoo^ 
tract  previously  to  the  attachment,  consists  in  the  order  of  West  to 
hold  the  coUpa  aubjec^  ta  (he  order  of  Odoiai  aadtiie  gaoiiaheee,  in 
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answer  to  the  interrogatories,  state  that  they  had  received  orders 
from  Odom  to  sell  the  cotton,  that  it  was  accordingly  sold,  and  that 
the  proceeds  remain  subject  to  his  order.  This  would  have  been 
perhaps  sufficient  evidence  of  delivery,  if  a  contract  of  sale  of  the 
cotton  had  been  shown.  But  it  is  not  proved  that  there  had  been 
any  sale  of  the  cotton  to  Odom.  The  case  would  have  been  mate- 
rially different,  if,  at  the  time  that  West  gave  orders  to  hold  the  pro- 
ciseds  of  the  cotton  for  Odom,  it  had  been  already  sold,  and  the 
house  of  Ward,  Moffett,  and  Co.,  had  become  debtors  to  West  for 
the  proceeds.  In  that  case,  the  orders  of  .West  to  pay  to  Odom, 
would,  perhaps,  have  sufficed. 

To  the  petition  of  intervention  on  the  part  of  Odom,  it  was  an- 
swered, that  the  claim  set  up  by  him  was  feigned  and  fraudulent, 
and  intended  to  cover  the  property.  This  plea  authorized  the  ad- 
mission in  evidence  of  the  declarations  of  the  parties,  and  threw 
the  burden  of  proof  to  show  the  reality  of  Odom's  title  to  the  cot- 
ton, upon  him.  If  the  whole  deposition  referred  to  in  the  bill  of 
exceptions,  had  been  rejected,  it  would  not  have  varied  the  result. 
The  intervener  has  failed  to  show  any  right  to  the  cotton  attached. 

Judgment  nffirmed. 


Ebbnezsr  W.  Calbf  and  another  r.  The  Steamer  Bonaparte, 

and  owners. 

As  a  general  rale  the  masters  of  steamers  are  aathorized  to  purchase  neoessary 
•applies  for  the  ase  of  their  heats,  and  to  hind  the  owners  to  pay  for  them  ;  hut 
Aey  have  no  aothoritj  to  purchase  supplies  or  merchandize  for  third  {lersous,  or 
to  hind  the  owners  therefor. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattM^  J. 

Potts,  for  the  plaintiffs.  No  counsel  appeared  for  the  appel- 
lant. 

Garlanb,  J.  This  action  is  founded  on  a  due  bill  for  $681  83, 
given  by  Charles  O.  Briggs,  captain  of  the  steamer  Bonaparte,  to 
tk  plaintiffs,  the  consideration  of  which  is  stated  to  be  stores  fur- 
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nisbed  the  boat.  James  R.  Conner,  who  is  a  part  owner,  for  an- 
swer, after  a  general  denial  and  a  call  for  a  hill  of  particulars, 
denies  that  any  stores  were  delivered,  and  especially  that  Captain 
Briggs  had  any  authority  to  purchase  supplies,  or  to  make  any  note 
or  due  bill  to  bind  the  hoat  or  owners.  He  further  says,  that  he 
published  »  notice  in  a  newspaper  in  the  city  of  New  Orleans, 
warning  all  persons  that  he  would  not  pay  any  debts  of  the  said 
boat,  unless  contracted  upon  his  written  order,  of  which  the  plain- 
tiffs had  knowledge. 

An  account  in  detail  was  filed,  which  showed  the  purchase  of  a 
number  of  articles,  evidently  not  intended  for  the  use  of  the  boat, 
and  this  is  further  substantiated  by  the  receipts  of  the  clerk  of  the 
boat,  but  what  they  amount  to  we  cannot  determine  with  any  cer- 
tainty. The  captain  proves  that  all  the  articles  were  purchased  and 
delivered,  by  his  order.  He  says  that  he  examined  the  account,  that 
it  is  correct,  and  that  the  due  bill  shows  the  balance  owing.  The 
witness  further  states,  that  some  of  the  articles  were  not  for  the  use 
of  the  steamer,  but  werb  purchased,  by  his  order,  in  the  name  of 
the  boat,  for  different  individuals,  which  practice,  he  says,  is  a  com- 
mon one  among  all  the  boats  engaged  in  the  lower  trade.  He  fur- 
ther states,  4hat  Conner  was  aware  of  purchases  being  made  for 
other  persons. 

The  clerk  of  the  plaintiffs  fully  proves  the  sale  and  delivery  of  the 
articles  stated  in  the  account,  and  their  value.  The  notices  referred 
to  in  the  answer,  are  filed.  The  first  one  states,  that  Conner  will 
not  be  accountable  for  any  debts  of  the  steamer,  unless  con- 
tracted on  his  written  order ;  the  second,  published  about  a  week 
after,  says,  that  he  will  not  be  responsible  unless  the  debts  are  con- 
tracted by  the  captain  or  himself.  The  captain  explains  the  cause 
of  this  change.  It  further  appears  that  after  these  notices,  Conner 
knew  that  purchases  were  made  of  the  plaintiffs,  and  that  he  made 
one  or  more  payments  to  them,  on  the  order  of  the  captain. 

There  was  a  judgment  in  favor  of  the  plaintiffs,  from  which  the 
defendant,  Conner,  appealed. 

As  a  general  rule,  the  masters  or  commanders  of  steamers  have 
a  right  to  purchase  necessary  supplies,  and  to  bind  the  owners  to 
pay  for  them  ;  but  they  have  no  right  to  purchase  supplies  or  mer- 
chandize for  other  persons,  and  thereby  bind  the  owners,  or  the 
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boat.  In  this  case,  large  pay  meats  hare  been  made,  much  more 
tban  sufficient  to  co^er  the  purchases  made  for  other  persons,  and 
Conner  was  aware  of  the  practice  of  purchasing  in  this  way,  other- 
wise we  should  not  hesitate  to  remand  the  case,  to- ascertain  what 
articles  were  purchased  for  other  persons,  and  to  declare  that 
Conner  was  not  bound  to  pay  for  them.  It  is  to  be  presumed 
that  the  persons  for  whom  the  purchases  were  made,  have  paid  the 
boat  or  Conner,  and  that  in  this  way  the  goods  sold  bare  gone  to  his 
benefit. 

The  second  notice  of  Conner,  contains  an  authority  to  the  captain 
to  contract  debts  on  account  of  the  steamer,  and  the  account  shows 
an  amount  of  necessary  supplies  furnished  for  the  use  of  the  steamer, 
largely  exceeding  the  sum  claimed. 

We  have  examined  the  bill  of  exceptions  taken  by  the  defendant 
on  the  trial,  and  think  that  the  judge  did  not  err  in  admitting  tha 
testimony  to  which  objection  was  made.  It  goes  more  to  the  effect 
of  evidence,  than  to  its  admissibility. 

Judgment  affirmed. 


Lewis  Trezby^nt  and  others  v.  The  Bank  of  Tennsssiss. 

The  Bank  of  Tennessee,  at  Nashville,  and  its  branches,  form  only  one  corporate 
body,  under  the  name  of  the  Bank  of  Tennessee.  The  branches  are  not  empowered 
to  issue  notes,  or  to  sue  or  be  sued ;  and  any  property  of  the  Bank  urill  be  liable 
for  notes  issued  under  the  authority  of  the  principal  Bank,  though  payable  at  one 
of  the  branches. 

Coals  of  protest  of  a  bank  note  may  be  recovered,  though  a  notarial  demand  was 
unnecessary  to  entitle  plaintiff*  to  interest.  The  object  of  the  protest  is  not  only 
to  secure  interest,  but  to  procure  permanent  and  authentic  evidence  of  a  demand 
at  the  place  of  payment  And  where  different  notes  of  the  same  institution,  held 
by  the  same  individual,  are  separately  protested,  he  will  be  entitled  to  recover  the 
costs  of  protesting  each  note.  Having  to  make  a  separate  demand  on  each,  the 
notary  might  well  retuse  to  include  them  all  in  a  single  protest 

The  Bank  of  Tennessee  is   appellant  from  a  judgment  of  th« 
Commercial  Court,  Watts^  J. 

▼OE.  I.  60 
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This  case  was  submitted   od  the  points  filed,  by  Wkartony  for  the 
plaintiffs,  and  Preston^  for  the  appellants. 

MoRPHT,  J.  The  Bank  of  Tennessee,  a  corporation  existing  io 
the  state  of  Tennessee,  is  sued  on  a  number  of  her  notes,  of  yarioas 
amounts,  forming  together  the  sum  of  $^078,  and  for  interest 
thereon,  and  costs  of  protest.  These  notes,  which  the  defendants 
had  made  payable  at  their  branch  at  SomerTille,  were  there  pre-* 
sented,  and  payment  having  been  duly  demanded  and  refused,  were 
each  of  them  protested  for  non-payment.  The  answer  avers,  that 
the  notes  sued  on  purport  to  be  due  by  the  branch  of  the  Bank  of 
Tennessee,  established  at  Somerville,  and  that,  by  the  charier,  the 
principal  bank  at  Nashville  is  not  liable  to  pay  and  take  up  said 
notes.  It  further  pleads  in  compensation  and  reconvention,  a  suia 
of  fifteen  hundred  dollars,  with  interest  from  the  12th  of  November, 
1840,  which  is  alleged  to  be  due  to  the  Bank  by  the  plaintiffs,  as  en* 
dorsers  on  a  note  of  that  amount  held  by  the  Bank,  they  having  been 
duly  notified  of  the  protest  of  the  same  for  non-payment  by  the 
drawer,  Durant  Hatch.  There  was  a  judgment  below  in  favor  of 
the  plaintiffs  for  $589  24,  with  interest  of  six  per  cent  on  $383  24, 
from  the  12lh  of  November,  1840,  and  like  interest  on  $206,  from 
the  21st  of  November,  1840,  till  paid,  with  three  hundred  and  six 
dollars  costs  of  protest,  and  the  costs  of  suit. 

We  have  attentively  examined  the  charter  of  the  Bank  of  Ten- 
nessee, which  is  in  evidence,  and  cannot  find  in  it  any  sanction  of 
the  defence  set  up  in  this  case.  It  is  true  that  for  certain  purposes, 
and  to  a  certain  extent,  the  branches  act  independently  of  the  Bank 
of  Tennessee,  but  nothing  that  we  can  see  in  the  powers  conferred 
on  them,  give  them  the  right  of  issuing  separate  notes  of  their 
own,  or  of  suing  or  being  sued.  They  are  expressly  placed  under 
the  control  of  the  principal  bank,  to  whom  they  are  to  render 
monthly  statements  of  their  condition,  and  to  whom  they  are  to  pay 
over  any  dividends  they  may  semi-annually  declare,  so  that  the 
Bank  of  Tennessee  may  provide  for  the  payment  of  the  interest  on 
the  state  bonds,  &c.  The  charter  provides  further,  section  7  of 
the  supplemental  bill,  *  that  the  notes  to  be  issued  by  the  Bank  of 
Tennessee  for  circulation,  shall  be  signed  by  the  President  and 
countersigned  by  the  Cashier  of  the  principal  bank,  and  the  s&me 
may  be  made  payable  at  such  place  or  placet  as  shall  be  deemed 
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most  advisable  by  tbe  board  of  directors  e#  the  principul  blm^,^ 
and  Ubat  the  notes  of  the  bank  or  branches  shall  be  reeeiFed  in 
payment  of  debts  to  the  principal  bank  or  branebes/  &e.  Tbe 
notes  sued  on  here  are  dated  at  Nashville,  the  location  of  the 
principal  bank;  are  signed  by  the  President  and  Cashier  of  the 
principal  bank;  but  were  made  payable  at  the  branch  at  Somer- 
▼iUe.  We  cannot  well  understand  why  tbe  principal  bank,  which 
issued  these  notes,  should  not  be  responsible  for  them.  It  is  said 
that  they  belong  to  the  Somerville  circulation,  and  must  be  paid 
out  of  the  funds  of  that  branch.  We  no  where  find  in  the  charter 
that  the  prmctpal  bank  and  its  branches  are  liable  only  for  certain 
portions  of  the  circulation  issued  by  the  corporation ;  we  see,  on 
the  contrary,  that  the  bank  at  Nashville  and  its  branches  form  only 
one  corporate  body,  known  under  the  name  of  the  Bank  of  Ten- 
nessee, and  having  capacity  to  sue  and  be  sued  under  that  name. 
f  he  prcKperty  aJtt^ched  ii^  this  case  belongs  to  thq  Qank  of  Ten- 
nee^?,  9i(d  i^f  in  oqr  opinian,  liable  for  the  notes  of  the  principal 
bank,  or  for  those  of  any  qf  her  bTaAohq^  isA^ed  un4ei:  bief 
l^llw^'tyrt 

lf\^  cc^i^i^el  for  tb^  dj^fendanX^^  has^  neitt  contended^  that  in  ^ 
irncj^  1^  by  the  law9  of  Tevinej^sec^fr  inttere^  was,  due  &Qn».  demand 
of  p^me^ti  4n4  9^  it  i&  neX  required  that  ^ach  demtiod  liquid  b^ 
ipude  by.  «  qoLtary,  the  protests  were  unnecj9s;3^y,  iind  the  CQsta  of 
illflff^  ^quld  nox  \m  allowed  \  smd  that  at  all  ^kqiUsi  il  w^;;  noit 
Hf^QM^ry  to  niak^  wow.  than  one  protest,  for  all  tji)^  nqte3.  TU? 
c^j^  of  ttb^  protect  wa9  nqt  solely  to  secure  ialerest«  but.  also  te 
j^SEOc^ure:  ev,i4ence  qf  tbe  deoMaod  mad^  9,t  th.e  pla^e  designated  iii 
^em  for  payw^entp.  A  nqtwal  protest  showipg  such  ^  demand  ^d 
refusal,  while  it  was  the  iwsl  coaveaieut  course,  afforded  tq  tbp 
pli^i^i^  e^d^ce  of  such  a  permanent  and  authentic  character 
that  we  think  they  were  entitled  to  it.  As  to  the  making  of  a  se- 
parate protest  for  each  note,  the  notary  might  well  and  probably 
would  have  refused  to  include  all  the  notes  in  a  single  protest,  as 
he  had  a  separate  demand  to  make  on  each  note;  and  as  the  fees  for 
protesting  a  note  are  proved  to  be  two  dollars,  he  would  perhaps 
have  been  entitled  to  a  separate  charge  on  each  note,  even  had 
they  been  all  included  in  the  same  instrument  of  protest.  Al- 
though these  costs  are  considerable,  the  plaintiffs,  who  have  paid 
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them,  are,  in  our  oplaioo,  entitled  to  a  reimbursement.  The  plea 
in  compensation  set  up  by  the  defendants,  has  been  supported  by 
sufficient  evidence. 

Judgment  affirmtd. 


Thomas  H.  Gorman  v.  Sidnky  E.  Bbrohans. 

The  authorizatioD  required  to  enable  a  married  uroraan  to  appeal  from  a  jadpneat 
rendered  againit  her,  must  be  proved  by  other  eyidence  tlian  the  allegation*  of  the 
Fife,  or  of  her  eoonsel. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattM^  J. 

This  case  was  submitted  on  the  points  filed,  by  Eyma^  for*the 
plaintiff,  and  Greiner^  for  the  appellant. 

Martin,  J.  The  dismissal  of  this  appeal  is  asked  for,  on  the 
ground  that  the  appellant  is  a  married  woman,  and  has  appealed 
without  the  assistance  or  authority  of  her  husband.  A  suspensive 
appeal  had  been  last  year  obtained,  and  was  dismissed  in  January 
last,  on  the  same  ground.  See  p.  230  ante.  A  devolutive  appeal 
has  now  been  taken,  but  the  authority  or  assistance  of  the  husband 
does  not  otherwise  appear  than  by  a  statement  in  the  petition  and 
bond  of  appeal,  that  the  appellant  is  assisted  and  authorized  by 
her  husband.  It  is  correctly  urged  by  the  appellee  that  this  assis- 
tance and  authority  must  be  proved  aliunde^  and  otherwise  than 
mnder  the  hand  of  the  appellant  or  her  counsel. 

Appeal  ditnUesed* 
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Jamss  H.  Lbverich  and  another  v.  Daniel  Treadwell 
Walden. 

Where  the  petition  elaima  interest  only  at  five  per  cent,  but  refers  to  the  note 
annexed  to  it  which  bears  interest  at  ten  per  cent,  and  prays  fi>r  general  relief,  the 
error  may  be  corrected  by  reference  to  the  note,  and  judgment  be  given  for 
sntcreit  at  the  latter  rate. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattB^  J. 

R,  M.  Carter^  for  the  plaintiffs. 

F.  B.  Conrad^  for  the  appellant. 

Martin,  J.  The  defendant  and  appellant  assigns  as  an  error 
apparent  on  the  face  of  the  record,  that  alihoagh  interest  at  five 
percent  only  is  claimed  In  the  petition,  the  judgment  allows  it  at 
the  rate  of  ten  per  cent  per  annam ;  citing  Code  of  Prac.  arts.  156, 
157.  It  is  true  that  interest  is  claimed  in  the  petition  at  the  rate  of 
five  per  cent  per  annum ;  hut  there  is  a  prayer  for  general  relief, 
and  a  reference  in  the  petition  to  the  note  annexed  thereto,  from 
which  it  appears  that  the  defendant  hound  himself  to  pay  interest 
at  the  rate  often  percent.  He  cannot,  in  our  opinion,  complain 
that  the  judgment  corrects  the  error  which  crept  into  the  petition, 
by  a  recurrence  to  a  note  annexed  thereto,  which  is  in  the  hand- 
writing of  and  suhscrihed  hy  the  defendant. 

Judgment  affirmed. 
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Francis  H.  Hatch  v.  The  City  Bank  op  New  Orleans. 

An  action  can  only  be  brought  by  one  having  a  real  and  actual  interest 

The  cause  of  action  must,  in  all  cases,  be  stated  vith  sufficient  certainty,  to  prevent  a 
repetition,  when  once  investigated  and  decided. 

Where  part  of  the  directors  of  a  bank  exclude  one  of  their  number  from  the  priri- 
lege  of  examining  the  discount  book,  to  which  all  tlie  rest  have  access,  on  the 
ground  that  he  is  hostile  to  the  institution,  and  will  use  ihe  information  he  may 
obtain  to  its  injury,  a  mandamus  will  lie  to  enforce  the  right,  which  i»  essenltal  to 
the  discharge  of  his  duties  as  a  director. 

To  obtain  a  mandamus  the  applicant  must  allege  and  prove  the  duty  required  to  be 
performed,  and  that  he  has  been  injured,  or  apprehends  injury,  or  that  he  ha&heen 
deprived  of  »ome  legal  right 

Under  the  Code  of  Practice  the  powers  of  the  courts  of  this  state  a«  to  issuing  writs 
of  mandamus,  are  more  extensive  than,  those  of  the  tribunals  governed  by  tbe 
common  la^. 

Under  art  831  of  Uie  Code  of  Practice,  a  mandamus  may  be  issued  where  the  paKy 
has  other  means  of  relief,  if  the  slowness  of  the  ordinary  legal  forms  it  likely  to 
pcoduce  great  delay  and  defeat  the  ends  of  justice,  as  well  as  in  cases  where  thocs 
is  1^0  other  ^ccific  remedy. 

Mere  irregularity,  is  not  enough  to  obtain  an  injunction ;  injury  to  the  applicant,  or 
apprehension  of  injury,  must  be  shown. 

By  the  charter  of  the  City  Bank  of  New  Orleans,  the  transfer  book,  and  the 
minutes  of  the  proceedings  of  the  Board  of  Directors,  are  the  ooly  hooka  ceqoirad 
to  be  kept  The  latter  is  only  open  to  th^  inspection  of  the  stockholders  during 
one  month  in  each  year  t  as  to  the  former,  the  cl^artcr  is  silent 

The  books  of  a  corporation  are  evidence  of  the  acts  and  proceedings  of  the  body, 
and,  with  respect  to  the  corporators,  are  public  They  are  common  evideoee, 
and  each  individual  having  a  legal  interest  in  them,  has  a  right  to  inspect,  and 
to  use  them  as  evidence  of  hib  rights.  But  a  mandamus  will  not  be  issued  to 
compel  the  keeper  of  such  books  to  allow  an  inspection,  or  the  taking  of  copies, 
unless  a  clear  right  be  shown,  and  some  just  or  useful  purpose  is  to  be  effected. 


Appeal  from  the  Commercial  Court  of  New  Orleans.  A  full 
statement  of  the  case  will  he  found  in  the  following  judgment,  hj 
PFatta^  J,  from  which  the  City  Bank  has  appealed. 

This  is  an  application  for  a  mandamus.  The  petition  alleges  that 
the  petitioner  is  a  stockholder  and  director  of  the  City  Bank,  that 
for  purposes  material  to  the  interests  of  the  institution,  and  of  the 
puhlic,  he  is  desirous  of  examining  the  stock  ledger  of  said  hank, 
or  the  hook  containing  the  list  of  stockholders,  and  also  the  transfer 
book,  or  book  containing  the  transfer  of  the  stock  of  the  bank ;  and 
that  he  has  made  application  to  the  President  and  Board  of  Direc- 
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tors  to  that  effect,  which  has  been  by  them,  and  still  is  refused,  and 
all  access  to  those,  as  well  as  to  the  other  books  of  the  bank  had 
been  and  is  refused  to  him. 

The  petitioner  prays,  that  after  due  proceedings  had,  and  notice 
to  the  President  of  said  Bank,  Samuel  J.  Peters,  Esq.,  it  may 
please  the  court  to  order,  that  access  to,  and  inspection  of  said 
books  be  afforded  to  him,  and  for  such  other  relief  as  the  nature  of 
the  case  may  require. 

The  defendants  answer,  that  even  admitting,  which  they  by  no 
means  do,  all  the  allegations  in  the  petition,  the  plaintiff  is  not 
entitled  to  a  mandamus,  wherefore  he  says  that  he  is  not  bound 
further  to  answer  to  the  said  demand.  But  should  the  said  excep- 
tion be  overruled,  in  that  case  he  denies  expressly  all  the  allegations 
in  the  petition  contained. 

The  respondent  further  says,  that  by  the  charter  of  the  City  Bank, 
the  entire  management  of  its  affairs,  and  control  of  its  books  and 
property,  are  confided  to  a  Board  of  Directors,  who  administer  the 
same  by  a  majority,  and  who  have  the  right  of  deciding  when,  by 
whom,  and  for  what  purpose  the  said  books  shall  be  inspected,  and 
that  the  petitioner  has  no  right  in  law,  to  demand  the  inspection,  at 
hk  pleasure,  of  the  said  books. 

The  facts  admitted,  or  proved  are,  that  the  petitioner  is  a  stock- 
holder  and  director  of  the  bank ;  that  be  applied  to  the  clerk  for  the 
books  mentioned  in  the  petition,  and  that  he  was  referred  to  the 
President,  who  said  he  could  not  permit  them  to  be  examined,  except 
on  an  order  from  the  Board:  that  all  the  books  of  the  bank  necessary 
for  any  director  to  ascertain  the  state  of  the  affairs  of  the  bank, 
are  placed  on  the  discount  table  on  every  discount  day,  to  wit, 
twice  a  week,  and  that  on  these  occasions  every  director  has  access 
to  such  books,  and  may  examine  them,  but  that  the  stock  and 
transfer  book,  or  list  of  stockholders,  is  never  laid  before  the  board. 

The  following  extract  from  the  minutes  of  the  proceedings  of  the 
Boardi  is  also  in  evidence  : 

*  City  Bank,  New  Orleans,  19th  January,  1842. 

*The  following  resolution  was  presented  to  the  Board  by  Mr. 
Hatch,  and  seconded  by  Mr.  Albert,  viz : 

*  Resolved,  That  it  is  the  sense  of  this  Board  that  the  stock  ledger 
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of  this  institution  is  open  to  the  inspection  of  any  director  of  the 
bank. 

•  The  yeas  and  neas  being  called  for,  it  appeared  that  Messrs* 
Hatch  and  Albert  voted  in  the  affirmative,  and  Messrs.  Avery,  Wil- 
liams, Hubbard,  Turner,  McCawley,  Lockett,  Casey,  Hyde,  and 
Peters,  voted  in  the  negative  ;  consequently,  said  resolution  was  not 
adopted.' 

From  the  charter  of  the  bank.  Acts  of  1831,  p*  26,v»e  learn  that 
the  capital  consists  of  20,000  shares  of  stock,  at  $100  each ;  that 
the  election  of  directors  is  held  on  the  first  Monday  of  March  in 
each  year ;  that  no  stock  can  be  voted  on,  which  has  not  been  held 
for  ninety  days  previous  to  that  date ;  that  there  is  a  scale  of  votes, 
and  that  no  stockholder  can  give  more  than  thirty  votes;  and  that 
each  director  must  be  a  stockholder  of  ten  shares.  The  charter 
further  provides,  that  the  transfer  of  slock  shall  be  made  on  a  trans- 
fer book,  kept  for  that  purpose  ;  that  the  Legislature  shall  at  all 
times,  have  the  right  of  examining  into  the  state  of  the  affairs  of  the 
bank;  and  that  any  three  stockholders  may,  within  one  month 
previous  to  the  election,  call  for  an  inspection  of  the  minute  book. 

From  the  petition,  it  will  be  seen  that  the  petitioner  oarefnlly  ab- 
stains from  setting  forth,  otherwise  than  in  the  most  general  terms, 
the  motives  or  reasons  which  induce  him  to  call  for  the  inspection 
of  the  stock  ledger,  stock  list,  or  transfer  book.  The  answer  con- 
tains a  peremptory  exception  to  the  petition,  on  the  ground  that, 
admitting  all  the  facts  in  it,  the  petitioner  is  not  entitled  to  a  manda- 
mus. 

Under  the  allegations  of  the  petition,  and  this  issue,  the  petitioner 
puts  himself  on  his  naked  legal  right,  as  a  stockholder  and  director, 
to  examine  the  books  specially  referred  to  by  him. 

In  argument,  it  has  been  urged  by  all  the  defendants'  counsel, 
that  the  petitioner  was  bound  to  set  forth  special  motives  and  rea- 
sons for  making  this  call  of  inspection ;  and  ahhough  the  counsel 
declared  that  they  did  not  choose  to  make  a  special  exception  of  this 
nature,  and  were  willing  to  take  any  sufficient  special  reason  or  mo- 
tive which  might  be  ass^igned  oretenus,  yet  they  have  reiterated  the 
principle  that  the  petition  ought  to  be  dismissed  for  want  of  the 
assignment  of  any  such  reason  or  motive.  The  plaintiflT's  counsel 
has  stated  that  his  reason  for  not  making  such  an  assignment,  was» 
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tkat  it  might  hare  been  traversed,  and  lead  to  an  irrelevant  issue. 
I  do  not  eoncor  with  him  in  this»  for  I  am  of  opinion  that  any  reason 
or  motive  which  might  have  been  assigned,  could  not  be  traversed. 
I  am  also  of  opinion,  that  in  such  cases,  a  party  may  have  naked 
and  abstract  rights,  for  the  exercise  of  which,  he  is  not  baand  to 
assign  any  reason.  But  even  if  this  were  matter  for  special  excep- 
tion, it  has  been  my  practice,  since  1  have  been  on  the  benob* 
always  to  drive  parties  to  plead  any  matter  of  special  exception, 
and  not  to  allow  them  to  take  advantage  at  the  trial,  of  vagueness 
and  generality  in  the  petition.  I  take  it  for  granted,  when  a  de^ 
fendant  does  not  call  for  specifications,  that  he  admits  himself  to 
be  in  possession  of  full  knowledge  of  the  subject  matter  in  eontro* 
▼ersy,  and  that  he  is  ready  to  go  to  trial,  and  meet  any  evidence  on 
Ihe  matter  which  may  be  brought  against  him.  In  the  course  of 
ten  years  experience,  I  have  never  found  an  instance  of  surprise  ot 
of  inconvenience,  from  this  mode  of  proceeding.  The  peremptory 
exception  is  attempted  to  be  sustained  on  the  ground  that  a  party 
i«  not  entitled  to  the  remedy  of  a  mandamus,  when  he  can  assert 
kis  rights  by  any  ordinary  remedy.  This  principle  is  undoubt- 
edly true  as  a  general  one,  though  there  may  be  doubt  as  to  its 
application  in  any  particular  case.  The  articles  839,  880,  and  881, 
IB  the  Code  of  Practice,  on  the  subject  of  the  writ  of  mandaniUi 
•re  as  follows : 

*  Art.  829.  This  is  an  order  issued  in  the  name  of  the  state,  by 
a  tribunal  of  competent  jurisdiction,  and  addressed  to  an  individual, 
or  corporation,  or  court  of  inferior  jurisdiction,  directing  it  to  pep- 
fovm  some  certain  act  belonging  to  the  place,  duty,  oj  quality,  with 
which  it  is  clothed. 

*  Art.  830.  The  object  of  this  order,  is  to  prereat  a  denial  of 
justice,  or  the  consequence  of  defective  police,  and  it  should  there- 
fore be  issued  in  all  cases  where  the  law  has  assigned  no  relief  by 
the  ordinary  means,  and  where  justice  and  reason  require  tksft 
some  mode  should  exist  of  redressing  a  wrong,  or  an  abuse  of  any 
nature  whatever. 

*  Art.  831.  This  order  maybe  issued  at  the  discretion  of  the 
judge,  even  when  a  party  has  other  means  of  relief,  if  the  slonr- 
ness  of  ordinary  legal  forms  is  likely  to  produce  such  a  delay  that 
the  public  good,  and  the  administration  of  justice  will  snfier  ftom  it/ 
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These  articles  contain  the  substance  of  the  rules  laid  down  in  the 
elementary  writers  on  the  common  law,  and,  I  think,  extend  the 
doctrine  and  application  of  the  writ  of  mandamus  further  than  is 
allowed  by  the  common  law  courts.  The  counsel  for  defendants 
have  cited  Angel  and  Ames  on  Corporations,  pp.  408,  429,  and 
441'.  4  Bacon  Ab.,  tit.  Mandamus,  sec.  7 ;  a  case  from  22  Eng. 
Com.  Law  Rep.,  p.  40,  and  the  case  of  The  State  v.  Dunlap^  5 
Margin,  271. 

I  cannot  think  that  this  last  case  would  be  held  to  be  law,  in  oar  ' 
own  courts  at  the  present  time.     The  Code  of  Practice  did  not  then 
exist,  and  the  judges  were  very  doubtful  about  their  jurisdiction  in 
cases  of  these  unusual  writs ;    and  they  have  even  within  a  very 
short  time  wholly  changed  their  views  on  the  subject  of  the  writ  of 
mandamus.      The    general    principle    that    a   mandamus    i^    a 
high  prerogative  writ,  has  been  much  urged  by  the  senior  counsel 
of  the  defendant.      I  adroit  that  it  is  necessary  to  preserve  the 
distinction  between  ordinary  actions  and  these  sammary  remedies, 
and  that  they  are  not  to  be  resorted  to  as  the  ordinary  modes  of  pro- 
ceeding for  asserting  ordinary  rights ;  and  I  acted  upon  this  prin- 
ciple when  1  refused  the  mandamus  in  the  case  of  Bayon  ▼.  The 
Mayor  of  New  Orleans  et  al.,  9  La.,  578.      « Since  I  have  had  the 
honor  of  a  seat  on  this  bench,'  says  Lord  Tenterden,  *  I  have  al- 
ways thought  that  the  power  and  authority  of  the  court  were  limited 
by  the  practice  of  our  predecessors ;    and  1  have  been  anxious  not 
to  assume,  or  be  a  party  to  assuming,  any  authority  for  the  exercise 
of  which  1  could  find  no  precedent :  for  this  reason,  when  my  at- 
tention was  called  to  the  terms  of  the  present  rule,  which  demands 
an  inspection  and  liberty  to  take  copies  of  all  records,  books,  papers, 
and  muniments  belonging  to  this  Company,  or  relating  to  its  affairs, 
I  asked  early  in  the  discussion,  if  there  were  any  precedent  for 
granting  a  mandamus  under  such  circumstances,  my  general  recol- 
lection being  that  there  was  not,  but  that  in  all  the  cases  where  a 
mandamus  had  been  granted,  the  application  had  been  limited  by 
some  legitimate  and  particular  object,  in  which  the  party  had  an  in- 
terest.'    Even  when  I  find  so  able  a  man  as  Lord  Tenterden  using 
such  language,  it  excites  a  smile  to  think  to  what  results  the  system 
of  exclusive  reliance  on  precedents  must  lead  a  court  in  any  civil- 
izei  country,  which  binds  itself  strictly  by  such  a  rule.    If  our 
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fathers  made  precedents  for  us,  who  made  precedents  for  them  f 
The  eyerchanging  phases  of  human  affairs,  the  sew,  extraordinary, 
and  unexpected  developments  in  the  progress  of  the  history  of  the 
laws  and  customs  Of  a  people,  require  that  the  decisioos  of  the 
courts  should  be  governed  by  principles,  rather  than  precedents, 
which  may  be  good  or  bad,  and  an  exclusive  reliance  on  which 
would  keep  a  nation  always  in  a  stationary  condition.  It  frequently 
happens  that  there  are  no  precedents,  because  no  such  case  ever  oc- 
curred before.  I  prefer  the  intellectual  confidence  of  the  judge  who, 
when  it  was  urged  by  counsel,  that  there  was  no  precedent  for  a 
iBOsi  reasonable  application,  replied  that  it  was  time  to  make  one. 
Bank  of  Kentucky  v.  Ashley  and  Ella^  in  errors  2  Peters,  388. 
Even  the  English  books  admit  that  the  remedy  of  the  mandamus 
was  not  understood  and  properly  applied  until  the  time  of  Lord 
Mansfield,  which  is-ealy  sixty  years  ago.  It  appears  to  me  that  all 
these  cases  must  rest  on  their  own  particular  circumstances.  Many 
of  the  English  cases  proceed  on  the  distinction  of  remedies  at  law 
and  remedies  in  chancery  ;  and  those  referred  to  and  cited  in  Bacon, 
d^.,  were  cases  of  complex  rights  which  required  minute  investi- 
gation of  facts,  the  raising  of  formal  issues  for  trial,  &c.;  while  I 
consider  that  the  remedy  of  a  writ  of  mandamus  requires  that  the 
right,  sought  to  be  enforced,  should  be  clear,  simple,  and  easily  re- 
cognized. The  case  o(  Bexr.The  Merchant  Taylor* 8  Company^  22, 
E.  C.  R.,  required  a  long. and  tedious  investigation,  by  a  suit  in 
chancery.  The  Company  was  not  a  trading  company,  but  a  guild 
of  trade  and  charitable  corporation.  The  refusal  of  the  mandamus 
by  Lord  Tenterden  was  therefore  correct,  but  such  refusal  should 
have  been  placed  on  the  ground  of  principle— not  on  the  want  of 
precedent.  The  case  o(  Rex  v.  The  Bank  of  England  was  of  a  like 
nature,  so  far  as  it  required  a  long  and  tedious  investigation.  I  con- 
fess, also>  that  I  am  utterly  at  a  loss  to  understand  what  kind  of  an 
action  the  petitioner  could  bring,  to  assert  the  right  in  question, 
supposing  him  entitled  to  it.  The.  whole  matter  is  fairly  and  fully 
brought  op  in  the  present  proceedings,  and  no  equivalent  to  the 
right  claimed  could  be  gfven  in  any  other  form  of  action.  In  thtf 
case  from  Johnson,  where  the  court  refused  a  mandamus  to  transfer 
stocky  there  was  full  and  adequate  remedy  in  damages  for  the  value 
of  the  stock,  which  was  susceptible  of  precise  estimate  in  money ; 
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but  a  right  of  access  to  and  inspection  of  books  is  not  susceptible 
of  any  measure  of  value,  and  the  only  adequate  relief  is  the  specific 
one  demanded*  The  present  case  is  analagous  to  that  of  LaUand  e 
T,  The  Louisiana  State  Insurance  Company,  ia  whichthe  Supreme 
Court  expressly  decided,  that  a  mandamus  was  the  only  proper  re- 
medy* 9  La.,  326.  My  own  opinion  is,  that  wherever  these  pe- 
culiar remedies  lie,  they  may  and  ought  to  be  exercised  by  and  in 
iayor  of  any  individual  who  chooses  to  incur  the  expense  of  assert- 
ing a  right,  common  to  him  with  others.  In  the  state  of  New  York 
the  tight  to  provoke  the  forfeiture  of  the  charter  of  any  corporaiion, 
is  placed  in  the  hands  of  any  individual  who  will  give  security  for 
the  costs,  and  is  patriotic  enough  to  take  upon  himself  to  assert  his 
own  rights  and  those  of  his  fellow  citizens.  However  much,  there- 
fore, english  institutions,  english  precedents,  and  english  prin- 
ciples of  law  may  serve  as  general  landmarks,  it  is  manifest  that 
they  must  be  greatly  modified  when  applied  in  our  country.  As  I 
understand  these  english  authorities,  I  am  of  opinion  that  non«  of 
them  bear  any  analogy  to  the  present  case.  The  petitioner  is  as- 
serting a  right,  which,  if  he  possesses  it,  can  be  asserted  in  no 
other  form  of  action  or  mode  of  proceeding ;  and,  therefore,  the 
peremptory  exception,  on  the  ground  that  he  could  have  a  remedy 
by  an  ordinary  action,  is  wholly  untenable,  and  is  overruled. 

We  come  to  the  next  ground  of  defence,  to  wit,  that  by  the  charter 
of  the  City  Bank,  the  entire  management  of  its  afiairs,  and  control  of 
its  books  and  property,  are  confided  to  a  Board  of  Directors,  who 
administer  the  same  by  a  majority,  and  who  have  the  right  of  de« 
tiding  when,  and  by  whom,  and  for  what  purpose  the  said  books 
shall  be  inspected,  and  that  the  petitioner  has  no  right  to  demand 
-  the  inspection,  at  his  pleasure,  of  the  said  books. 

It  may  undoubtedly  be  a  matter  of  some  delicacy  to  determine, 
what  part  of  the  books  of  a  corporation  is  of  right  subject  to  the  in- 
spection of  the  corporators.'  Each  case  must  depend  on  its  own 
circumstances.  In  Angel  and  Ames,  on  Corp.,  40S,  it  is  laid  down 
as  a  general  principle,  that  <  with  respect  to  the  members  of  a  cor- 
poration, the  books  of  the  company  are  public  books;  they  are 
common  evidence,  which  must  of  necessity  be  kept  in  some  one 
hand,  and  then  each  individual  possessing  a  legal  interest  in  them, 
has  a  right  to  inspect,  and  to  use  them  as  evidence  of  his  fights/ 
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Agnin,  p.  441,  it  is  said,  *  so  a  corporator  may  have  a  mandamus 
to  compel  the  custos  of  corporate  documents,  to  allow  him  an  in- 
spection, and  copies  of  them  at  proper  times,  and  upon  proper  occa- 
sions ;  he  showing  clearly  a  right  on  his  part  to  such  inspection  and 
copies',  and  a  refusal  on  the  part  of  the  custos  to  allow  it.'  It  is  not 
only  as  evidence  of  his  rights,  that  a  corporator  may  claim  the  pro- 
duction and  inspection  of  the  corporation  hooks.  I  lay  down  the 
general  principle  that  if  the  exercise  of  his  rights  and  duties  re- 
quires, or  will  he  aided  hy  the  inspection  of  any  of  the  hooks  of  the 
corporation,  the  corporator  is  entitled  to  such  inspection,  though  for  no 
other  purpose  than  to  aid,  guide,  and  assist  him  in  the  exercise  of  those 
rights  and  duties.  An  election  of  directors  of  this  hank  is  impend- 
ipg.  It  is  or  may  he  important  to  the  corporator  to  know  who  are 
the  stockholders,  qualified  hy  the  amount  of  stock  held  hy  them,  to 
he  elected  directors,  that  he  may  make  a  judicious  selection  of  the 
managers  of  their  common  property,  and  he  has  a  right  to  this  know- 
ledge, in  order  that  he  may  confer  with  his  co-proprietors,  and  call  for 
their  aid,advice,knowledge,information,and  co-operation  in  the  choice 
of  suitable  directors.  The  exercise  of  this  right  admits  of  no  delay, 
otherwise  it  would  be  lost.  I  am  of  opinion  also,  that  a  corporator 
is  entitled  to  an  inspection  of  the  transfer  book,  in  order  that  he 
may  make  enquiry  and  ascertain  if  simulated  transfers  have  been 
made,  in  order  to  evade  that  provision  of  the  charter  which  limits 
the  number  oC  votes.  For  these  and  other  purposes  connected  with 
his  rights  and  duties  as  a  corporator,  he  is  entitled  to  an  inspec]lion, 
and  he  is  not  to  be  debarred  therefrom  by  any  supposed  possibility, 
that  he  may  abuse  the  information  which  he  may  thus  obtain. 
There  is  nothing  in  the  charter  of  this  bank  which  confines  the 
control  of  its  books  to  the  directors,  in  such  a  manner  as  to  exclude 
inspection  by  the  stockholders.  It  is  enough  to  decide  upon  the 
question  raised  as  to  the  right  to  inspect  these  books.  The  right 
to  inspect  books  of  any  particular  corporation  must  depend  upon 
the  nature  of  that  corporation,  and  of  the  books,  the  inspection  of 
which  is  called  for.  There  cannot  be  the  remotest  danger  to  any 
bank  from  letting  it  be  known  to  the  corporators,  and  through  them 
even  to  the  public,  who  are  the  stockholders  of  the  bank ;  and  per* 
haps,  if  more  of  their  proceedings  were  made  public*  ther^  would 
be  more  safety  for  the  stockholdejrs  and  the  community.     A  bank 
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is  a  trading  company,  and  every  partner  of  a  trading  company  has 
the  right  to  the  inspection  of  the  common  books  at  reasonable  times, 
and  so  as  not  to  interfere  with  the  transaction  of  business ;  and  1  am 
inclined  to  the  opinion,  that  every  stockholder  has  a  right  to  the 'in- 
spection of  all  the  books  of  the  bank. 

We  come  now  to  notice  some  of  the  objections  urged  by  the 
counsel  for  the  defendants.  It  has  been  urged  that  the  petitioner 
has  acknowledged  that  the  Board  of  Directors  was  the  only  com- 
petent tribunal  to  decide  upon  the  right  claimed  by  the  petitioner, 
and  that  the  16th  section  of  the  charter  having  provided  for  the 
examination  of  the  minute  book  upon  the  demand  of  three  stock- 
holders one  month  previous  to  the  election,  and  another  section  hav- 
ing reserved  to  the  legislature  the  right  of  full  examination  into  the 
affairs  of  the  bank,  no  stockholder  can  claim  the  right  of  inspection 
or  examination  beyond  what  is  there  given.  These  positions  are 
based  upon  the  principle  set  up  in  the  answer,  that  the  president 
and  directors  have  the  full  and  exclusive  management  of  the  a  flairs 
of  the  bank,  so  as  to  exclude  every  one  else,  except  in  the  manner 
pointed  out  by  the  statute,  from  obtaining  information,  and  that  the 
petitioner  so  considered  it  when  he  moved  the  resolution  above  set 
forth.  These  positions  are  clearly  untenable.  Even  if  it  were 
true  that  the  petitioner  had  considered,  that  it  was  only  the  directors 
who  had  the  power  to  give  or  refuse  the  information  he  asked  for, 
his  own  opinion  of  his  legal  rights  is  not  binding  either  upon  him- 
self, or  upon  the  court,  if  he  should  happen  to  make  a  mistake  ia 
relation  to  thejn.  The  petitioner  might  with  the  most  perfect  pro- 
priety ask  as  a  favor,  what  he  might  claim  as  a  right.  He  might 
wish  to  see  how  far  the  directors  would  carry  their  refusal  to  give 
him  the  information  he  required,  and  to  obtain  the  formal  evidence 
of  such  refusal.  The  sections  of  the  charter  confer  either  additional 
rights  upon  the  stockholders,  or  give  their  rights  a  definite  form, 
but  they  do  not  contain  any  words  which  would  exclude  the  corpo- 
rators from  the  examination  of  any  books  to  which  they  were,  on 
general  principles  of  law,  entitled  to  access,  and  these  statutes  are 
too  loosely  drawn  to  be  the  exclusive  measure  of  legal  rights.  I 
incline  to  the  opinion  that  even  the  minute  book  is  open  to  public 
inspection,  and  that,  if  it  be  necessary  for  this  purpose,  a  copy  of  the 
book,  another  room,  and  a  clerk  should  be  provided  for  the  use  of 
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the  Stockholders.  Certain  books  are  placed  upon  the  table  of  the 
directors  when  they  meet  in  consultation  ;  and  one  of  the  counsel 
advanced  the  position,  that  except  when  at  the  board,  or  acting  un- 
der the  direct  authority  of  the  board,  a  director  is  no  more  than  any 
other  stockholder.  To  this  doctrine  I  cannot  asaent.  It  is  under- 
stood that  all  other  institutions  have  established  by-laws,  by  which 
directors  are  excluded  from  examining  books  which  contain  what 
are  called  individual  accounts.  Of  the  ground  of  this  exclusion  I 
am  not  aware,  and,  perhaps,  if  it  were  examined,  it  might  be  found 
more  plausible  than  satisfactory ;  but  of  this  I  am  satisfied,  that, 
with  the  exception  of  such  books,  a  director  has,  at  all  seasonable 
and  proper  times,  a  right  to  examine  the  books  of  the  bank,  and 
that  he  is  not  restricted  in  his  examination  to  the  hours  of  discount, 
which  are  short  and  too  much  occupied  to  allow  of  the  examina- 
tion to  which  he  is  fairly  entitled.  I  have  had  some  experience  in 
investigating  the  manner  in  which  bank  affairs  are  conducted,  hav- 
ing sat  for  eight  weeks,  at  three  difierent  times,  on  an  inquest  over 
tbe  Planter's  Bank  ;  and  the  experience  thus  acquired,  and  the  re- 
cent catastrophe  of  the  Bank  of  the  United  States,  satisfy  me  that 
the  greatest  danger  to  these  institutions,  is  when  they  are  taken 
possession  of  and  retained  by  a  party  of  directors^  and  used  for 
their  own  purposes.  The  doctrine  contended  for  by  the  defen- 
dants' counsel,  would  have  the  effect  of  making  all  corporations 
close  corporations  ;  a  system  which  grew  up  to  a  frightful  extent  in 
England,  favored  as  it  was  by  other  depositories  of  power.  The 
courts  had  manacled  themselves  by  their  decisions,  until  it  required 
all  the  power  of  the  omnipotent  and  reformed  parliament  of  Eng- 
land, to  free  the  nation  from  the  incubus..  There  are  too  many  cor- 
porations, and  they  have  been  too  ofien  badly  managed,  for  the 
couris  of  this  country  to  lean  in  any  other  way,  than  in  favor  of 
publicity  and  free  examination.  One  of  the  counsel  of  the  defen- 
dants ~has  suggested,  that  if  the  right  claimed  by  the  petitioner  be 
granted,  it  may  be  used  for  the  purposes  of  speculation  by 
the  directors  and  stockholders,  who  know  the  exact  state  of  the  af- 
fairs of  the  bank.  It  is  obvious  that  this  argument  has  no  weight. 
A  knowledge  of  the  stockholders  can  generally  be  obtained  at  the 
period  of  an  election,  and,  at  all  events,  so  remote  a  possibility  of 
abuse,  is  no  reasonable  ground  for  the  refusal  of  a  right  which  may 
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be  used  for  beneficial  purposes.  One  of  tbe  counsel  for  the  defendants 
sneered  at  the  allegations  of  the  petition,  that  the  information  was 
wanted  for  purposes  material  to  the  interests  of  the  institution  an4 
the  public,  and  seemed  to  consider  that  the  public  had  no  interest 
in  the  matter ;  and  that  as  the  management  of  the  institution  had 
been  placed  by  the  stockholders  in  the  hands  of  the  present  direction, 
the  petitioner  had  no  right  to  enquire  into  their  mode  of  manage* 
ment ;  that  it  was  of  no  consequence  to  the  pnblic,  to  use  his  own 
language,  *  whether  the  president  and  his  party  remained  in  the 
control  of  the  bank,  or  the  petitioner  and  his  party  acquired  it/ 
and  that  the  only  ground  which  could  suggest  itself  to  his  mind  for 
the  movement  of  the  petitioner  was,  that  an  attempt  was  to  be  made 
to  turn  out  the  president  and  his  party. 

That  the  public  have  no  interest  in  the  management  of  these  in- 
stitutions, after  the  extraordinary  scenes  which  we  have  witnessed 
within  the  last  ten  years,  is  a  most  strange  assertion.  I  have  al- 
ways considered  that  a  fatal  blow  was  given  to  the  principle  of  tbe 
equality  of  civil  and  political  rights,  on  which  our  institutions  are 
founded,  when  the  power  of  making  that,  which  to  all  practical 
intents  and  purposes,  is  the  money  of  the  country,  and  which  can 
be  used  to  an  indefinite  extent,  without  any  real  control,  was  en- 
trusted to  private  hands ;  a  power  which,  in  fact,  is  superior  in 
effect  and  efficacy  to  that  of  the  executive,  the  legislative,  and  the  ju- 
dicial departments  of  the  government.  The  struggle  of  the  Bank  of 
the  United  States  for  existence,  which  so  long  convulsed  the  coun- 
try, and  led  to  such  disastrous  consequences,  is  full  proof  to  the 
contrary.  In  that  struggle  the  Bank  of  the  United  States  was  anni- 
hilated. I  much  fear  that  the  struggle  of  the  state  banks  against 
the  state  authorities,  may  have  a  similar  result.  If  it  be  not  per- 
mitted to  use  legal  and  moral  means  for  investigation  and  reform, 
or  if  they  prove  inefficient,  it  is  much  to  be  feared  that  less  justi- 
fiable means  will  be  resorted  to.  Oppression  will  make  a  wise  man 
mad.  The  refusal  of  these  institutrons  to  fulfil  obligations  and  du- 
ties to  the  community  which  are  so  sacred  and  binding,  must  resnlt 
in  bad  consequences.  Injustice  leads  to  retaliation.  With  regard 
to  the  interests  of  the  institution,  I  do  not  pretend  to  say  whether 
it  has  been  well  or  ill  managed,  but  there  is  one  striking  fact,  that 
for  five  years,  with  one  short  interval,  the  stockhoUeis  have  re- 


MARCH*    1842.  481 


Hateh  v.  The  City  Bank  of  New  Orleans. 


ceired  no  revenue  from  their  property.  If  the  institution  be  well 
managed,  the  public  or  the  stockholders  have  no  interest,  whether 
it  be  managed  by  the  President  and  his  party,  or  by  the  petitioner 
and  his  party ;  but  it  is  a  matter  of  great  interest  to  both,  ^that  the 
rights  of  the  stockholders  and  the  freedom  of  election  should  be 
vindicated,  and  that  persons  in  temporary  power  should  not  be  per- 
mitted to  use  any  improper  or  illegal  means  to  retain  their  power. 
The  President  and  his  party  have  no  more  right  to  the  management 
of  the  institution  than  any  other  stockholders  who  are  qualified  to 
be  directors,  and  they  are  not  to  be  permitted  to  make  use^of  their 
power  to  deprive  any  one  who  may  dislike,  or  oppose  them,  of  any 
fair  means  of  asserting  his  rights.  The  whole  argument  of  the 
counsel  for  the  defendants,  has  turned  on  technical  grounds.  They 
have  not  seen  fit  to  meet  the* question  of  the  legal  and  abstract  right 
of  the  stockholder,  at  reasonable  times,  to  inspect  such  books  of  the 
bank  as  will  give  him  information  of  the  persons  who  are  his  joint 
corporators ;  and  I  am  satisfied,  from  their  zeal  and  ability,  that  if 
the  right  could  have  been  legally  refused  on  its  merits,  no  argument 
to  that  eflfect  would  have  been  omitted.  In  his  essay  on  parties, 
Hume  has  said,  that  there  is  a  class  of  men  who  are  devotedly  at- 
tached to  the  rights  of  property.  These  men  are  timid  and  sub- 
missive to  power.  There  is  another  class  who  regard  personal 
rights  above  all  other  rights,  even  that  of  life,  who  are  bold  and 
confident,  and  sometimes  reckless  and  daring.  Hampden,  Pym, 
and  Vane,  in  England;  Adams,  Patrick  Henry,  and  Laurens,  in  our 
own  country,  were  of  this  class.  Without  a  good  sprinkling  of 
this  class  of  men,  there  can  be  no  civil  liberty  in  any  country. 
When  we  consider  the  condition  of  this  community — the  very  largo 
proportion  of  debtors,  who,  as  Solomon  says,  are  the  slaves  of  their 
creditors,  and  that  commercial  men  hold  their  existence  at  the  nod 
of  the  money  manufacturing  power,  we  think  that  the  efforts  of  the 
petitioner,  who  belongs  to  the  commercial  class,  to  vindicate  by 
legal  and  moral  means,  his  rights  against  the  phalanx  of  power 
arrayed  against  him,  are  worthy  of  all  commendation  and  approba- 
tion. The  occasion  calls  for  a  strong  expression  of  opinion,  and  it 
is  no  part  of  my  character  to  withhold  it.  I  do  not  court  responsi- 
bility, but  when  imposed  by  duty,  I  do  not  shrink  from  it. 

In  conclusion,  I  am  clearly  of  opinion  that  the  petitioner,  and 
vol.  I.  '61 
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every  other  stockholder  is  entitled  to  access  to>  and  inspection  of 
the  books  called  for ;  and  that  the  President  and  Directors  have 
acted  illegally  in  refissing  such  access  and  inspection. 

It  is  therefore  considered  that  the  peremptory  exception  plead- 
ed in  this  case  be  overruled  ;  th^t  a  mandamus  issue,  commanding 
the  President,  Directors,  and  Company,  of  the  City  Bank  of  New 
Orleans,  and  all  their  officers  to  permit  Francis  H.  Hatch,  and  any 
other  stockholder  of  said  bank,  at  all  reasonable  times  and  places, 
to  have  access  to,  and  inspection  of  the  list  of  stockholders,  the  stock 
ledger  and  transfer  book  of  the  said  bank;  and  that  if  the  petitioner,  or 
any  stockholder  is  hindered  or  annoyed  in  the  exercise  of  this  right, 
he  will  be  at  liberty  to  apply  to  the  court  for  relief  by  any  other 
process  which  it  has  power  to  grant.  It  is  further  ordered,  that  the 
City  Bank  of  New  Orleans  pay  the  costs  of  these  proceedings. 

Hustia,  for  the  plaintiff.  1.  A  mandamus  is  the  proper  and  only 
remedy,  for  the  injury  set  forth  by  the  complainant.  Code  of  Piac. 
789,  830,  831,  et  seq. 

2.  The  writ  prayed  for  is  authorized  in  the  case  made  out,  on 
the  general  principles  of 'law.      Vide,  opinion  of  judge  Watts. 

3.  The  party  is  entitled  to  an  immediate  hearing  and  relief. 
Code  of  Prac.  831. 

Micou  and  Grymes,  for  the  appellants. 

The  complainant  asks  a  mandamus,  to  compel  the  bank  to  per- 
mit him  to  inspect  the  stock  and  other  books  at  his  pleasure.  Has 
he  such  a  right  as  a  stockholder  ? 

1st,  The  charter  does  not  expressly  confer  the  right.  It  pre- 
scribes' what  book  may  be  exhibited,  and  how,  and  by  whom  its 
inspection  may  be  demanded.  Sec.  16.  The  same  provision,  and 
in  the  same  words,  is  found  in  the  charters  of  the  Bank  of  Louis- 
iana, sec.  19 ;  of  the  Bank  of  Orleans,  sec.  8 ;  and  of  the  State 
Bank  of  Louisiana,  sec.  9. 

2d.  The  members  of  a  corporation  have  not,  as  a  matter  of 
course,  such  a  right.  The  corporation  is  a  distinct  being  from  the 
members  composing  it.  Civ.  Code,  art.  426.  Its  property  is  not 
the  property  of  the  individual  stockholders.  They  are  not  tenants 
in  common  or  partners.  lb.,  arts.  427,  429.  The  will  of  the  majo- 
rity exj)ressed  in  the  form  provided  by  the  charter,  is  the  will  of  the 
company ;  and  the  acts  of  the  majority  through  their  constituted 
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^officers  and  agenU,  are  the  acta  of  the  corporation.  Ih.,  art.  4d6. 
Each  memher  of  the  corporation  is  bound  by  its  rules,  when  they 
are  not  contrary  to  law.  lb.,  art.  436.  As  a  member  of  the 
asBOciation,  he  is  governed  not  only  by  the  established  rules,  but 
when  questions  arise,  respecting  which  there  is  no  rule  and  no  law, 
lie  is  governed  by  the  will  of  the  majority. 

3d.  The  charter  of  the  bank  expressly  delegfates  to  a  Board  of 
Directors,  the  control  and  management  of  its  property,  affairs,  and 
concerns.  Sec.  3.  The  custody  of  the  books,  and  the  right  to  deter- 
mine when  and  by  whom  they  shall  be  inspected,  is  an  important 
part  of  the  trust.  If  the  books  are  open  to  every  stockholder,  the 
Board  of  Directors  ought  not  to  be  responsible  for  their  custody. 

4th.  In  conferring  upon  the  Board  the  powers  embraced  in  the 
charter,  the  law  has  left  it  to  the  discretion  of  the  Board,  where  the 
books  shall  be  inspected.  This  discretion  will  not  be  controlled  by 
the  courts.     Angel  and  Ames,  447. 

6th.  The  directors,  singly,  have  no  greater  rights  than  other 
members  of  the  company.  The  charter  prescribes  that  they  shall 
act  only  by  a  quorum.  The  charter  does  not  confer  upon  individual 
directors  any  right,  or  impose  any  duty,  different  from  those  apper* 
taining  to  other  stockholders.  The  directors,  -singly,  are  not  re- 
garded either  as  officers,  or  agents  of  the  bank  Louisiana  State 
Bank  v.  Seneealj  13  La.,  525.  The  directors  of  a  bank  are  like 
members  of  the  Legislature,  in  office  only  while  in  session.  The 
right  to  inspect  the  books  at  his  pleasure,  does  not  belong  either  to  a 
member  or  a  director. 

6th.  The  complainant  seems  to  have  so  considered  it.  At  a  ses- 
aion  of  the  Board,  and  as  a  member,  he  offered  a  resolution,  that 
any  director  might  have  access  to  the  books.  Here  was  a  subject 
on  which  they  were  competent  to  decide,  submitted  to  their  deci- 
sion. They  have  by  a  large  majority  declared  that  they  do  not 
consider  it  expedient  to  pass  the  resolution.  Will  the  court  sit  ia 
appeal  upon  their  decision  ? 

7th.  The  right  of  a  member  of  the  corporation  to  demand  the  in- 
spection of  the  books,  so  far  as  they  contain  evidence  of  his  indivi- 
daal  rights,  or  so  far  as  any  entries  contained  in  them,  may  affect  his 
private  interest,  is  distinctly  admitted.     He  may  compel  their  pro 
dootion  in  court,  as  evidence  of  any  fact  at  issue.     But  he  cannot 
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demand   that  the  books  shall  be  always,   and  without  restrictioD, 
thrown  open  to  him. 

8th.  Not  a  single  authority  can  be  adduced  in  support  of  the 
pretensions  of  the  complainant.  The  cases  where  the  books  hare 
been  ordered  to  be  produced,  are  all  cases  where  they  were  wanted 
for  a  distinct  and  definite  purpose.  Angel  and  Ames,  pp.  441:  and 
408,  citing  2  Slarkie,  734,  and  hoih  resting  on  the  authority  of  the 
Mayor  of  Southampton,  8  Term  Rep.  The  right  of  a  corporator 
to  inspect  the  books  to  see  whether  the  affairs  might  not  be  better 
managed,  and  even  on  general  allegations  of  mismanagement,  has 
been  expressly  denied  by  the  courts.    22  Com.  Law  Rep.,  42. 

A  mandamus  is  not  the  proper  remedy.  It  is  a  writ  borrowed 
from  the  english  law.  It  was  there  a  high  prerogative  writ,  intro- 
duced to  prevent  disorder  from  a  failure  of  justice  and  a  defect  of 
police.  Angel  and  Ames,  429.  The  applicant  must  show  a  com- 
plete and  specific  right,  lb.,  444.  There  must  be  no  reasonable 
doubt  of  the  existence  of  the  right,  or  the  courts  will  not  attempt  to 
enforce  it  in  this  extraordinary  manner. 

Ttie  Code  of  Practice  has  not  altered  the  engirsh  law;  its  provi- 
sions are  almost  identical  with  those  ef  the  system  from  which  they 
were  evidently  borrowed.  Arts.  829,  830,  and  840.  The  Code  has 
specified  the  cases  in  which  a  mandamus  will  lie  to  a  corporation. 
It  will  lie  to  compel  the  corporation  to  receive  a  member  entitled  to 
the  privileges  of  membership,  or  to  restore  a  member  unjustly  de- 
prived. It  is  not  pretended  that  this  application  comes  within 
either  description.  The  complainant  is  not  deprived  of  his  mem- 
bership. He  is  not  forbidden  to  exercise  the  functions  either  of 
a  stockholder  or  of  a  director.  The  case  of  Laliande  v.  Hie  Com" 
misHoners  of  the  Louisiana  Slate  Insurance  Company^  9  La., 
326,  was  a  case  under  this  article  of  the  Code.  The  object  of  the 
application  was,  to  compel  the  commissioners  to  receive  the  appli- 
cant as  a  member  according  to  the  law.  The  court  did  not  ex- 
pressly decide  the  question  as  to  the  propriety  of  the  remedy,  but 
admitted  the  existence  of  the  right,  and  ordered  the  cause  to  be 
beard. 

A  mandamus  will  not  lie  where  the  party  has  another  and 
specific  remedy.  If  he  is  deprived  of  his  privileges,  he  may  sus- 
tain an  action  for  damages.    If  he  thinks  himself  unjustly  pre-' 
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vented  from  access  to  the  books,  he  can  bring  his  suit,  demanding 
a  decree  that  the  books  be  submitted  to  him.  Such  a  decree,  if, 
after  hearing  both  parties,  the  court  should  think  him  entitled  to  it, 
would  be  granted  and  enforced.  The  mere  circumstance  that  an 
election  may  occur  before,  according  to  the  forms  of  law  a  decision 
could  be  had,  will.not  induce  the  courts  to  alter  their  mode  of  pro- 
ceeding. Code  of  Prac.  831.  In  every  case,  it  may  be  assumed 
that  it  would  be  highly  convenient  to  the  plaintifT  to  obtain  the 
Bummary  interposition  of  the  courts ;  but  if  they  were  to  attempt 
to  meet  the  convenience  of  the  suitors  by  altering  the  forms  of  pro- 
ceeding, we  would  soon  have  no  cases  besides  summary  cases,  and 
no  process  but  a  mandamus.  A  judgment  in  a  suit  would 
establish  the  right,  if  it  exist,  from  the  moment  of  the  decree  until 
the  complainant  ceased  to  be  a  share  holder.  10  Johnson.  2 
Barnwell  and  Aid. 

The  right  demanded  is  not  that  of  a  member,  but  of  a  visitor; 
not  of  an  equal  with  other  members,  but  of  a  superior;  not  for 
purposes  appertaining  to  private  interest  or  to  the  duty  of  a  direc- 
tor, but  for  purposes  *  important  to  the  interest  of  the  public  and 
of  the  institution.*  Blackstone,  vol.  1,  p.  480,  speaking  of  the 
power  of  visitation,  says,  *  the  law  has  provided  proper  persons  to 
visits  inquire  into^  and  correct  all  irregularities.'  In  England 
the  King  is  the  founder  of  a  charity,  and  is  its  visitor.  By  what 
law  is  the  complainant  constituted,  the  visitor  to  inquire  into  and 
correct  the  irregularities  of  the  City  Bank  ?  The  charter  of  the 
bank  makes  the  Legislature  of  the  state  the  visitor  of  this  corpo- 
ration. The  court  will  hardly  permit  the  complainant  to  assume 
it3  functions.  That  the  right  claimed  is  that  of  a  visitor,  is  ap- 
parent. The  right  to  inquire  into  abuses  would  be  futile,  without 
the  right  to  correct  them;  and  the  court  will  scarcely  grant  this 
high  writ,  merely  for  the  gratification  of  an  idle  curiosity.  The 
applicant  should  at  least  inform  the  court  of  the  object  of  his  de- 
mand. As  he  is  not  recognized  as  the  exclusive  guardian  of  the 
interests  of  the  public  or  of  the  bank,  he  should  explain  to  the  court, 
faow  any  right  of  his  own  as  a  shareholder  or  a  director  has  been 
infringed. 

But,  admitting  for  a  moment  that  the  complainant  has  a  clear 
right  to  inspect  the  books,  will  a  mandamua  lie  7     The  right  is 
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urged  upon  the  ground  that  the  books  of  the  bank  are  the  books 
of  the  corporators,  each  of  whom  has  a  right  to  inspect  them.  Be 
it  so.  The  books  of  a  commercial  partnership  are  the  property 
of  the  partners;  each  member  of  the  firm  is  seized  and  possessed 
of  them,  per  my  et  per  tout s  but  ivould  this  court  listen  to  an 
application  from  one  partner  of  a  commercial  firm,  for  a  mandamus 
to  compel  his  co-partners  to  show  him  the  books  of  the  house  1  He 
might  institute  a  suit  to  enforce  his  rights,  and  the  books  would  be 
ordered  to  be  brought  in  as  evidence  of  them;  but  to  attempt  to 
enforce  them  by  a  mandamus,  would  be  ridiculous. 

In  conclusion,  we  must  notice  the  form  of  the  decree  of  the  court 
below.  It  not  only  grants  the  prayer  of  the  complainant,  but 
proceeds  to  adjudge,  before  any  demand  has  been  made,  ^that  all 
other  stockholders  shall  he  admitted  to  the  same  rights.*  It 
goes  further,  and  invites  the  complainant  and  other  stockholders,  in 
case  of  resistance  to  the  decree,  or  hinderance  in  the  exercise  of  the 
right,  to  come  back  to  the  court,  and  promises,  in  advance,  that  all 
its  powers  shall  be  exerted  to  enforce  the  decree. 

A  court  should  never  presume  that  its  decrees  will  not  be  im- 
plicitly obeyed.  A  people  accustomed  to  obey  the  laws,  should  not 
be  threatened  beforehand  with  the  consequences  of  anticipated 
disobedience.  The  idea  that  a  refusal  to  obey  is  possible,  ought 
not  to  be  suggested.  It  detracts  from  the  dignity  of  the  court.  It 
has  an  injurious  effect  upon  the  public  mind.  It  casts  an  unwar- 
ranted reflection  upon  the  party  to  the  suit,  against  whom  the 
decree  is  directed.  The  judge  of  the  court  below  was  misled  by 
his  ?eal.  He  could  not  suppose  that  any  disobedience  or  evasion 
of  his  decree,  was  intended  by  the  defendant.  He  had  no  right, 
and  no  reason  to  entertain  such  a  supposition.  Where  then  was 
the  necessity  of  his  promulgating  to  the  world,  and  recording  upon 
the  minutes  of  the  court,  that  the  powers  of  his  court  would  be 
exerted  to  enforce  its  decree  ?  Are  not  the  powers  of  the  court 
always  exerted,  to  enforce  all  its  decrees?  If  such  judgments  pass 
without  notice,  we  may  soon  find  judges  entering  of  record,  that 
they  will  volunteer  to  head  a  posse  comilatus  and  assist  the  sheriff 
in  the  execmion  of  their  decrees.  It  is  due  to  the  supremacy  of 
the  law,  it  is  necessary  to  preserve  the  decorum  of  the  courts,  that 
such  judicial  quixotism,   should  be  rebuked ;  and   we   trust  that 
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whatever  jadgment  this  court  may  render  upon  the  application,  the 
form  of  the  judgment  below  will  be  corrected,  and  the  decree, 
stripped  of  its  superfluities,  will  decide  simply  and  purely  upon  the 
issue  presented  by  the  pleadings. 

After  this  case  had  been  argued,  and  while  under  consideration, 
an  act  of  the  Legislature  was  passed,  which  was  approved  on  the 
24th  of  February,  and  ordered  to  take  eflfect  from  the  time  of 
its  publication  in  the  slate  gazette,  which  provided: 

Sec.  1  That  from  and  after  the  passage  of  this  act,  it  shall  be 
lawful  for  any  stockholder  or  director  of  any  bank,  at  any  time  dur- 
ing the  business  hours  of  the  bank,  to  examine  and  take  copies  of 
or  make  lists  from  the  stock  ledger,  or  book  containing  lists  of 
stockholders,  and  it  shall  be  the  duly  of  the  President  and  Cashier 
of  every  bank,  to  allow  such  stockholders  or  director  to  make  such 
examination  or  such  lists,  and  any  President,  Cashier  or  other 
officer  of  a  bank  who  shall  violate  the  duties  imposed  by  this  sec- 
tion, and  any  director  who  shall  vote  for  excluding  any  stockholder 
or  director  from  the  right  of  examination  contemplated  by  this 
section,  or  if  such  exclusion  shall  have  been  already  ordered  by 
any  Board  of  Directors,  shall  not  within  ten  days  after  the  promul- 
gation of  this  act,  unless  prevented  by  illness  or  unavoidable 
accident,  from  attending  the  meetings  of  the  Board,  move  and 
TOte  for  a  rescision  of  such  order,  or  for  granting  such  right,  unless 
such  motion  should  have  been  already  made  and  said  resolution 
rescinded,  shall  be  liable  to  criminal  prosecution,  and  on  convic- 
tion, shall  be  punished  by  6ne  not  less  than  one  hundred  dollars 
nor  more  than  one  thousand  dollars,  and  by  imprisonment  not  ex- 
ceeding three  months,  or  both,  at  the  discretion  of  the  court,  and 
shall  forever  after  be  incapable  of  holding  the  office  of  director, 
president,  or  cashier  in  any  bank. 

Garland.  J.*  The  petitioner  alleges  that  he  is  a  stockholder  and 
director  of  the  City  Bank  of  New  Orleans,  a  corporation  establish- 
ed in  the  said  city.  That  for  purposes  material  to  the  interests  of 
ihe  institution,  and  of  the  public,  he  is  desirous  of  examining  the 

•  MomrHT,  J.,  being  interettod,  did  not  ait  on  the  trial  of  this  caae. 
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Stock  ledger  of  said  bank,  or  the  book  containing  the  list  of  stock- 
holders, and  the  transfer  book,  or  book  containing  the  transfers  af 
the  stock.  He  further  states  that  he  has  made  application  to  the 
President  and  Board  of  Directors  to  that  eflfect,  which  application 
has  been  refused,  and  is  still  refused  by  them,  and  that  all  access 
to  those,  as  well  as  to  the  other  books  of  the  said  bank,  has  been 
and  is  refused  to  him.  He  therefore  prays  that  after  due  proceed- 
ings had,  and  notice  to  the  President  of  said  bank,  it  be  ordered  that 
access  to,  and  inspection  of,  the  said  books  be  afforded  to  him;  and 
'he  also  prays  for  general  relief. 

Upon  these  allegations  and  prayers,  the  judge  of  the  Commercial 
Court  issued  an  order  addressed  to  the  City  Bank  of  New  Orleans, 
commanding  the  President  thereof,  and  all  officers  and  servants  of 
the  said  corporation  to  grant  access  (o,  and  inspection  of  the  stock 
ledger  and  transfer  book  of  said  bank  to  the  petitioner,  or  to  show 
cause  to  the  contrary.  In  obedience  to  this  order,  a  mandamus  was 
issued,  directed  to  the  City  Bank,  its  President,  and  all  its  officers, 
and  servants,  commanding  them  to  grant  access  to  and  inspection  of 
the  books  mentioned,  to  the  petitioner,  or  to  show  cause  to  the  con- 
trary. 

The  bank,  in  its  corporate  name,  appeared,  and  answered : 

*That  admitting,  which  the  respondents  by  no  means  admit, 
all  the  allegations  in  said  petition  contained,  the  plaimiflf,  is  not  in 
law  entitled  to  a  writ  of  mandamus,  wherefore  respondents  say  that 
they  are  not  bound  to  answerto  said  demand.' 

The  defendants  then  say,  should  the  exception  be  overruled,  that 
they  deny  all  the  allegations  in  the  petition.  It  is  further  answered, 
*  that  by  the  charter  of  the  bank,  the  entire  management  of  its  af- 
fairs, and  the  control  of  its  books  and  property,  are  confided  to  a 
Board  of  Directors,  who  administer  the  same  by  a  majority,  and 
have  the  right  of  deciding,  when,  by  whom,  and  for  what  purpose, 
the  said  books  shall  be  inspected,  and  that  said  petitioner  has  in  law 
no  right  to  demand  the  inspection  at  his  pleasure  of  said  books.' 

For  further  answer,  the  respondents  say,  that  by  his  petition,  the 
complainant  is  attempting  to  put  in  controversy  the  right  of  the  re- 
spondents to  control  the  books  of  the  bank  by  a  majority  of  the 
directors,  which  right  exceeds  in  value  the  sum  of  three  hundred 
dollars. 
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On  these  pleadings,  the  parties  went  to  trial.  It  is  admitted 
that  Hatch  is  a  director  and  stockholder ;  that  he  applied  to  a  clerk 
for  the  hooks  mentioned  in  the  petition,  and  was  referred  to  the 
President,  who  said  that  he  could  not  permit  them  to  he  examined, 
unless  under  an  order  of  the  Board  of  Directors  ;'  whereupon,  on 
the  19th  of  January,  1842,  the  complainant  ofiered  at  the  Board 
the  following  resolution  for  adoption  : 

*  Resolved,  That  it  is  the  sense  of  this  Board,  that  the  stock 
ledger  of  this  institution,  is  open  to  the  inspection  of  any  director  of 
said  hank.' 

This  resolution  was  rejected,  hy  a  vote  of  nine  to  two.  It  was 
further  admitted  that  all  the  hooks  of  the  hank  necessary  to  enable 
any  director  to  ascertain  the  state  of  its  affairs,  are  placed  on  the 
table  before  the  directors,  on  each  discount  day,  viz,  twice  a  week, 
and  that  at  those  periods  every  director  has  access  to  them  for  the 
purpose  of  examination ;  hut  that  the  stock  and  transfer  hook,  or 
list  of  stockholders,  is  never  laid  before  the  Board. 

The  judge  overruled  the  exception,  and  ordered  a  mandamus  to 
be  issued,  commanding  the  President,  Directors,  and  Company  of 
the  City  Bank,  and  all  its  officers  to  permit  the  complainant,  or  any 
other  stockholder  in  said  bank,  at  all  reasonable  times  and  places, 
to  have  access  to,  and  inspection  of  the  list  of  stockholders,  the 
stock  ledger,  and  transfer  book  ;  declaring  that  if  he,  or  any  other 
stockholder,  should  be  hindered  or  annoyed  in  the  exercise  of  this 
right,  he  will  be  at  liberty  to  apply  to  the  court  for  relief  by  any 
other  process,  which  it  has  power  to  grant.  From  this  judgment 
the  hank  has  appealed. 

The  act  of  the  legislature,  of  the  3d  of  March,  1831,  constitutes 
certain  individuals,  their  associates,  and  successors,  a  body  corpo- 
rate, by  the  name  of  the  City  Bank  of  New  Orleans,  vesting  it 
with  all  'the  powers,  and  rights  given  by  law  to  private  corpora- 
tions.' Books  were  to  be  opened  for  subscription  to  the  stock, 
under  the  direction  of  certain  individuals.  *  The  property,  affairs, 
and  concerns  of  said  corporation,'  says  the  act  of  incorporation, 
*  shall  be  managed,  and  conducted  by  twelve  directors,'  elected  by 
the  stockholders  annually.  A  Jbook,  in  which  the  transfers  of  slock 
are  to  be  entered,  or  registered,  is  directed  to  be  kept ;  also,  one  in 
which  all  proceedings  of  the  Board  of  Directors  are  to  be  recorded. 
VOL.  I.  62 
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These  are  the  only  books  mentioned  in  the  charter.  Any  three 
stockholders,  uniting  in  a  call  for  the  purpose,  may  within  one 
month  preceding  the  election  of  directors,  examine  the  minute 
book ;  and  the  !•  gislature,  by  a  committee,  or  agents  duly  ap- 
pointed, may  at  any  time,  examine  into  the  affairs  and  books  of  said 
bank,  and  if  necessary,  call  a  meeting  of  the  stockholders,  to  lay 
before  them  the  result  of  the  examination.  The  right  of  examin- 
ing one  book,  is  specially  given  for  one  month  in  the  year,  but  that 
is  not  a  privilege  accorded  to  a  single  stockholder ;  at  least  three* 
must  apply  for  it  at  one  time.  In  relation  to  the  transfer  book,  no- 
thing is  said  about  inspecting  it.  For  their  own  government,  and 
the  conduct  of  the  affairs  of  the  bank,  the  directors  are  authorized  to 
make  such  by-laws  and  regulations  as  to  them  shall  seem  proper, 
not  inconsistent  with  the  constitution  of  the  United  States,  of  the 
state,  or  the  laws  of  either. 

In  conformity  with  the  charter,  the  complainant  was  chosen  a  di- 
rector. All  the  rights  and  privileges  enjoyed  by  the  directors,  were 
enjoyed  by  him.  But  he  wished  to  examine  books  which  other 
directors  were  not  permitted  to  look  into,  and  it  being  refused,  he 
endeavored  to  have  a  rule,  or  by-law,  adopted,  granting  the  ri^ht  to 
all  directors,  but  not  to  stockholders,  of  making  such  examinations. 
The  proposition  to  make  this  rule  having  been  rejected,  the  com- 
plainant asks  the  court,  in  effect,  to  establish  such  a  regulation. 

The  exception  taken  by  the  defendants,  presents  the  question, 
whether  the  complainant  has  any  cause  of  action,  that  is,  whether 
he  presents  such  a  claim  or  right,  as  can  or  should  be  enforced,  or 
states  any  wrong  which  may  be  redressed,  or  the  apprehension  of 
any  abuse  or  injury  which  can  be  corrected  or  prevented.  It  is 
therefore  necessary  to  analyze  the  character  of  the  complaint,  and 
the  remedy  demanded. 

The  complainant  says,  that  being  a  stockholder  and  director  in 
the  bank,  he  is  desirous,  for  purposes  material  to  the  interests  of  the 
institution,  and  of  the  public,  to  see  the  list  of  stockholders,  and  the 
transfer  book,  both  of  which  have  been  refused  to  him  ;  he  there- 
fore asks  the  court  jo  order  that  he  have  access  to  them  ;  where- 
upon, process,  called  in  legal  language  extraordinary,  is  issued  ;  the 
usual  forms  of  law  are  disregarded,  and  a  preference  given  in  the 
trial,  over  other  suitors.     The  16th  article  of  the  Code  of  Practice 
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says,  that '  an  action  can  only  be  brought  by  one  hairing  a  real  and 
actual  interest,  which  he  pursues/  Whenever  that  interest  arises, 
an  action  may  be  commenced ;  a  clear  and  concise  statement  of  the 
nature  and  object  of  the  demand  must,  however,  be  made,  as  well 
CIS  of  the  nature  of  the  title  or  cause  of  action  ;  and  a  prayer,  ana- 
logous to  the  nature  of  the  action  to  which  the  plaintiff  has  resorted, 
must  conclude  the  petition.  There  must  be  some  certainty  in  all 
demands,  and  they  should  be  so  stated,  as  to  prevent  a  repetition  of 
them,  when  once  investigated  and  decided.  The  complainant  does 
not  allege  in  himself  any  right  of  property  in  the  books  in  question. 
He  asserts  no  personal  interest  in  the  examination  he  desires  to  make, 
farther  than  as  his  own  interests  may  be  connected  with  that  of 
the  bank,  and  the  public.  He  does  not  inform  us  of  the  extent  of 
those  interests,  nor  of  their  character.  He  does  not  allege  that  the 
interests  of  the  Bank,  or  the  public,  are  endangered,  nor  that  he 
apprehends  that  his  own  will  suffer  in  any  manner ;  nor  is  there  any 
complaint  that  he  is  deprived  of  any  right  or  privilege,  enjoyed  by 
any  other  director  or  stockholder.  No  mismanagement  of  the  af- 
fairs entrusted  to  the  Board  of  Directors  is  charged  or  insinuated, 
nor  is  any  attempt  made  to  show  a  single  act  calculated  to  affect  the 
public  interest ;  and  I  should  have  been  entirely  ignorant  of  the 
object  and  purpose  of  this  demand,  if  it  had  not  been  admitted  by 
the  counsel  for  the  complainant,  in  the  argument,  that  the  main 
purpose  was,  to  enable  his  client  to  operate  with  more  success  in  an 
approaching  election  for  directors  of  the  bank.  I  am  not,  gene- 
rally, disposed  to  be  technical.  As  a  matter  of  propriety  among 
those  interested  in  the  bank,  I  think  that  the  list  of  stockholders 
should  be  exhibited,  whenever  requested  for  any  proper  purpose, 
and  if  withheld  to  the  injury  of  any  one  interested,  I  should,  upon 
a  proper  repjesentation,  extend  all  the  relief  which  the  law  affords; 
but  I  cannot,  on  the  allegations  of  this  petition,  consent  to  prosti- 
tute the  process  of  the  court,  to  effect  the  objects  avowed. 

Suppose  the  complainant  had  alleged,  that  it  was  material  to  the 
interests  of  the  bank  and  of  the  public,  that  he  should  examine  the 
vaults  of  the  institution,  and  the  accounts  of  individuals,  and  that 
permission  had  been  refused,  and  he  had  applied  for  a  mandamus 
to  obtain  access  for  the  purpose.  Upon  such  an  allegation,  the 
merest  novice  in  the  profession  would  pronounce  the  application 


402  NEW  ORLEANS, 


Hatch  V.  The  City  Bank  of  Nev  Orleans. 


one  approaching  to  absurdity  ;  ye  an  ingenious  mini^  could  suggest 
many  plausible  arguments  connected  with  the  security  of  the  funds 
in  the  vaults,  and  of  the  debts  owing  the  institution,  to  prove  that 
both  should  be  permitted. 

The  writ  of  maniami^,   as  introduced  into  our  jurisprudence, 
seems  to  have  been  derived    principally  fro.n  the  common   law^ 
Bacon  says,  that  it  is   *  a  writ  commanding  the  execution  of  an  act, 
where  otherwise  justice  would  be  obstructed,  or  the  king's  charter 
neglected,  issuing  regularly,  only  in  cases  relating  to  the  public  and 
the  government ;    an  I  is  therefore  termed  a  prerogative  writ.'     4 
Bacon  Ab.,  497.     It  will  not  genera' ly  be  issued  in  a  case,  where 
a  party  has  another  legal  remedy.     Douglas,  526.     In  the  care  of 
Rex  V.  The  Bank  of  England,  an  application  was  made  for  aman- 
damusi  to  compel  the  production  of  ai  account  of  the  income  and 
profits,  to  enable  the  next  General  Court,  or  meeting  of  stock- 
holders,  to  consider  of  the  state  and  condition  of  the  bank,  and  to 
declare  a  dividend.      Special  facts  were  also  set  forth,  and  a  direct 
yiolation  of  the  by-laws  charged.     It  was  also  made  to  appear  that 
the  GeneralCourt  of  the  proprietors,  were  bound  to  make  a  dividend 
semi-annually.     The  complainant  ai  o  showed,  that  he  had  applied 
to  the  General  Court  for  an  order  to  compel  the  directors  to  produce 
the  accounts,  and  that  they  had  refused  to  do  so.     The  court  of 
King's  Bench  unanimously  refused  the  rule.     Chief  Justice  Abbott 
said,  *  no  instance  has  been  cited,  in  which  the  court  has  granted  a 
mandamus  to  a  corporation  like  the  present,  and  I  think  we  ought 
not  now  to  establish  the  precedent.'      Justice  Bailey  said,  *  the 
court  never  grants  this  writ,  except  for  public  purposes,  and  to  com- 
pel the  performance  of  public  duties.  There  is  no  instance  in  which 
the  court  have  granted  a  mandamus  to  a  trading  corporation.'     2 
Barnwell  and  Aid.,  620. 

The  case  of  Rex  v.  The  Master  and  Wardens  of  the  Merchant 
Tailors'  Co.^  2  ^arnewall  and  Adolphus,  115,  and  22  Engl.  Goto. 
LawRep.,40,  is  of  more  recent  origin.  A  number  of  the  corporators, 
who  were  dissatisfied  with  the  management  of  the  company,  appoint- 
ed a  committee  of  their  body,  to  examine  into  its  affairs.  They  called 
upon  the  clerk,  who  refused  to  exhibit  the  books  and  papers  of  the 
company.  Whereupon  the  corporation  and  the  clerk  were  called  upon, 
to  show  cause  why  a  mandamus  should  not  be  granted*  comnMoidiDg 
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them  to  permit  those  individuals,  their  agents,  and  altorney,  at  all  sea- 
sonable times,  to  inspect  and  take  copies  of  all  records,  books,  papers, 
and  muniments  belonging  to  the  company,  or  relating  to  the  affairs 
thereof.  Affidavits  alleging  a  belief  of  mis-appropriation  of  funds, 
violations  of  the  charter,  and  other  abuses,  were  presented,  and  the 
relators  closed  their  application  by  saying,  that  they  had  no  other 
wish,  in  desiring  the  inspection  of  said  charters,  by-laws,  and  other 
documents,  than  to  see,  on  behalf  of  a  body  of  the  members  by 
whom  they  were  authorized  to  act,  how  their  joint  funds  were  dis- 
bursed, and  that  the  legal  rights  and  privileges  of  the  members  of 
the  company  should  be  enjoyed  by  them,  agreeably  to  their  char- 
ters. Many  objections  were  made  to  making  this  rule  absolute ; 
and,  among  others,  the  clerk  of  the  company  stated  on  oath,  that 
he  was  informed,  and  believed,  that  the  demand  was  prosecuted  by 
a  small  minority  of  the  members  ;  that  he  was  also  informed,  and 
believed,  from  the  course  pursued,  that  the  application  was  not  made 
bona  Jide,  but  in  order  to  furnish  the  parties  indirectly  with  mate- 
rials, if  possible,  for  disturbing  the  established  constitution  of  the 
fraternity,  and  impugning  the  election  of  the  governing  officers. 
The  court  decided,  that  they  would  not,  on  the  application  of  mem- 
bers of  a  corporate  body,  grant  a  mandamus  to  inspect  the  docu- 
ments of  the  corporation,  unless  it  should  be  shown  that  such  in- 
spection was  necessary,  with  reference  to  some  specific  dispute  or 
question  pending,  in  which  the  parties  applying  are  interested  ;  and 
that  the  inspection  will  then  be  granted,  only  to  such  extent  as  may 
be  necessary  for  the  particular  occasion.  But  that  where  members 
of  a  corporation,  merely  alleging  grounds  on  which  they  believe 
that  its  affairs  are  improperly  conducted,  and  that  the  officers  have 
been  unduly  chosen,  and  complaining  of  mis-government  in  some 
particular  instances,  not  affecting  the  parlies  themselves,  nor  any 
matter  then  in  dispute,  apply  for  a  mandamus,  to  allow  them  to 
inspect,  and  take  copies  of  all  records,  books,  and  muniments  in 
the  possession  of  the  officers,  belonging  to  the  compan^s  or  relating 
to  its  affairs,  the  rule  will  be  discharged.  Lillledale,  justice,  in  expres- 
sing his  concurrence  wilh  chief  justice  Tenterden,  said,  *  the  master 
and  wardens  who  have  the  care  of  the  documents  in  question,  are 
bound  to  produce  them,  if  a  proper  occasion  is  made  out,  in  a  mat- 
ter affecting  the  members  of  the  corporation.  But  I  think  the  mem- 
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bers  have  no  right,  on  speculative  grounds,  to  call  for  an  examina- 
tion of  the  books  and  muniments,  in  order  to  see  if,  by  possibility, 
the  company's  affairs  may  be  better  administered,  than  they  think 
they  are  at  present.  If  they  have  any  complaint  to  make,  some 
suit  should  be  instituted,  some  definite  matter  charged ;  and  then 
the  question  will  arise,  whether  or  not  the  court  will  grant  a  man- 
damus.' Taunton,  J.,  said,  *  if  the  members  of  every  corporation 
had  a  right,  on  mere  speculative  grounds,  to  call  upon  the  govern- 
ing part  of  the  body,  for  an  inspection  of  all  records^  books,  and 
muniments  belonging  to  it,  the  consequences  would  be  endless  con- 
fusion and  inconvenience.  It  is  necessary  that  there  should  be  some 
particular  matter  in  dispute  between  the  members  or  between  the 
corporation  and  individuals  in  it;  there  must  be  some  controversy, 
some  specific  purpose,  in  respect  of  which  the  examination  becomes 
necessary.'  He  proceeds  further  to  say,  that  if  in  making  the  ap- 
plication, any  purpose  could  have  been  pointed  out,  the  parties 
showing  that  they  had  an  interest  in  the  matter  in  question,  the  rule 
might  have  been  granted,  and  that  the  decision  then  made,  would 
not  prevent  a  remedy  in  future,  if  any  grievance  should  be  stated 
and  shown.  Patteson,  J.,  said,  the  rule  must  be  discharged,  from 
the  generality  of  its  terms  ;  but  he  was  far  from  saying,  that  there 
may  not  be  instances,  in  which  a  corporator  may  apply  for  a  man- 
damus to  inspect  documents  of  the  kind  mentioned,  '  if  he  can  show 
a  specific  ground  of  application,  and  that  the  granting  of  it  is  neces- 
sary to  prevent  his  suffering  injury,  or  to  enable  him  to  perform  his 
duties.'     But  some  tangible  object  must  be  stated. 

This  case  is  similar,  in  many  of  its  features,  to  the  one  under 
consideration;  and  it  appears  to  me,  there  is  much  good  sense,  as 
well  as  law,  in  the  opinions  of  the  judges.  The  judge  of  the  Com- 
mercial Court  says,  that  the  decision  is  correct,  but  that  it  '  should 
have  been  placed  on  the  ground  of  principle,  not  on  the  want  of 
precedent.'  Still  he  decides  in  contravention  to  it,  principally,  as  I 
.  Understand  him,  because  the  case  required  a  long  and  tedious  in- 
Tesligalion,  and  the  company  was  not  a  trading  one,  but  a  guild  of 
trade  and  charitable  corporation  ;  and  the  one  now  before  us  pre- 
sents a  right,  clear,  simple,  and  easily  recognized. 

If  a  case  be  decided  correctly,  it  is  not  material  whether  prin- 
ciple or  precedent  influences  the  court  that  makes  the  decision ;  bat 
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I  I  know  of  no  principle  or  precedent,  that  entitles  one  party  to  a 

remedy  when  his  case  is  simple  and  easily  decided,  and  deprives 

another  of  it,  because  the  investigation  of  the  right  may  be  long 

I  and  tedious.     But  the  judge  of  the  Commercial  Court  is  entirely 

I  mistaken,  in  supposing  that  the  case  oi  Rex  v.  The  Merchant  Tai' 

I  lors^  Company  was  decided  on  the   grounds  which   he  states,   as 

I  a  reference  to  the  case  and  to  the  extracts  which  I  have  made  from 

the  opinions  of  the  judges,  will  show. 

The  Supreme  Court  of  the  United  States  seem  to  have  restricted 

the  cases,  in  which  a  mandamus  may  issue,  as  much  or  more  than 

I  the   english  tribunals.       In  the   case   of    Marhury  v.   Madison, 

1  Cranch,  137,  it  was  held,  that  to  render  a  manda  nus  the  proper 

'  remedy,  the  officer,  to  whom  it  is  directed,  must  be  one,  to  whom, 

on  legal  principles,  such  a  writ  can  be  directed  :  and  the  person  ap- 

I  plying  for  it,  must  be  without  any  other  specific  and  legal  remedy. 

I  So  in  a  case  against  the  Post  Master  General,  it  is  said,  that  the 

I  right  claimed  must  be  just,  and  established  by  positive  law ;  the 

duty,  required  to  be  'performed,  clear  and  specific;  and  no  other 

adequate  remedy  exist.     12  Peters,  524. 

In  New  York,  the  principles  which  govern  the  english  courts, 
have  been  acted  on  ;    and  a  mandamus  will  not  be  allowed  where 
I  the  party  has  an  adequate  remedy  at  law.     10  Johnson,  495.     In 

10  Wendell,  396,  the  court  said,  *  the  proposition  is  universally 
true,  that  the  writ  of  mandamus  will  not  lie  in  any  case,  where 
another  legal  remedy  exists,  and  it  is  used  only  to  prevent,  a  failure 
of  justice.'  See  also,  1  Cowen,  502.  2  lb.,  444.  In  2  Cowen, 
479,  the  court  said,  this  writ  should  be  exercised  very  sparingly, 
only  in  extreme  cases,  and  where  the  right  is  clear.  In  12  Wen- 
dell, 163,  is  a  case,  where  a  portion  of  the  directors  of  a  bank  passed 
a  resolution  excluding  one  of  their  number  from  an  examination  of 
the  di  count  book,  to  which  all  the  rest  had  access,  on  the  ground 
that  he  was  hostile  to  the  institution,  and  would  use  the  information 
to  its  injury.  The  court  very  properly  held,  that  a  mandamus 
would  lie,  and  that  it  was  the  proper  remedy,  as  the  party  was  ex- 
cluded from  a  portion  of  the  privileges  to  which  each  director  uas 
entitled,  and  enjoyed  by  all  except  the  complainant ;  and  furthers 
that  it  was  proper  he  should  examine  the  book,  to  enable  Lim  to 
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perform  his  duties  as  a  director,  and  to  inform  himself  of  what 
his  co-(iin*ctors  had  been  doing  in  his  absence. 

If  surh  a  case,  as  the  last  mentioned,  were  presented,  I  should 
not  hesitate  to  issue  a  mandamus. 

In  many  other  cases  in  our  sister  states,  the  principle  is  asserted, 
that  a  mandamus  will  in  general  only  issue,  when  a  party  has  a 
light  to  have  a  thing  done,  and  has  no  other  specific  means  of  com- 
pelling its  performance.  There  must  therefore  be  a  right  withoat 
an  adequate  remedy,  which  right  ought  to  be  complete  and  perfect, 
and  it'  should  be  shown,  that  a  refusal,  or  creat  delay  would  caase 
injury  to  the  relator  or  complainant.  1  Wendell,  318.  2  Cowen, 
444.      2Binney,  362.     3  lb.,  275.     5  lb.,  87. 

The  Code  of  Practice,  article  789,  says,  that  *  courts  of  justice 
may,  in  certain  cases  hereafter  provided,  direct  orders  to  individuals, 
or  corporations,  to  compel  them  to  perform  certain  duties  prescribed 
for  them  by  law,  or  to  prevent  them  from  usurping  powers,  which 
do  not  belong  to  them.'  Let  us  now  see,  what  are  the  certain  cases, 
in  which  the  writ  of  mandamus  may  be  issued  to  corporations.  It 
may,  by  the  829th  article,  be  issued  to  a  corporation  '  directing  it  to 
perform  some  certain  act,  belonging  to  the  place,  duty,  or  quality, 
with  which  it  is  clothed  ;'  and  article  835  says,  that  it  may  be 
directed  to  such  corporations,  '  to  compel  them  to  make  elections, 
and  perform  the  other  duties  required  by  their  charters.*  Now  what 
are  the  duties  required  by  the  charter  of  the  City  Bank.  To 
enumerate  them,  would  require  a  repetition  of  the  charter;  but  after 
a  most  minute  examination,  I  cannot  find  that  the  bank  is  required, 
as  before  stated,  to  keep  but  two  books,  viz.,  the  transfer  book,  and 
the  minutes  of  the  proceedings  of  the  Board  of  Directors.  The 
latter  is  only  open  to  the  inspection  of  the  stockholders  for  olne 
month  in  the  year,  and  about  the  exhibition  of  the  former,  the  char- 
ter is  silent.  Its  production,  as  well  as  that  of  the  other  books,  kept 
in  conformity  to  the  by-laws,  is  therefore  to  be  regulated  by  general 
principles. 

I  do  not  agree  with  the  counsel  for  the  defendants,  that  the  Code 
of  Practice  has  restrained  the  powers  of  the  courts  of  this  state  ia 
issuing  this  writ,  more  than  the  common  law  does.  On  the  con- 
trary, it  seems  to  me  that  extensive  powers  are  given  ;  so  much  so, 
that  great  discretion  should  be  used  in  exercising  them.     It  may  be 
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issued  in  a  case,  where  a  party  has  other  means  of  relief,  if  the 
slowness  of  ordinary  legal  forms  is  likely  to  produce  great  delay, 
and  defeat  the  ends  of  justice,  as  well  as  in  cases,  where  there  is  no 
other  specific  remedy.  Code  of  Prac,  arts.  830,  831.  It  may  be 
issued,  to  compel  a  corporation  to  perform  any  specific  duty  required 
by  its  charter.  Code  of  Prac,  art.  835.  Therefore  when  an  ap- 
plication is  made  for  the  writ,  the  duty  required  to  be  executed  or 
performed,  must  be  stated,  that  the  court  may  see  whether  it  is  re- 
quired or  authorized  by  the  charter,  or  necessarily  results  from  it ; 
and  it  must  be  stated,  that  the  party  has  been  injured,  or  apprehends 
injury,  or  has  been  deprived  of  some  legal  right. 

This  view  of  the  case  is  in  accordance  with  our  established  prac* 
tice  and  decisions.  6  La.,  T7.  In  2  La.,  63,  is  a  case,  where  twjo 
executions  were  issued  on  a  judgment  at  the  same  time,  one  being 
sent  to  one  parish,  and  one  to  another.  An  injunction  was  obtained, 
and  this  court  dissolved  it,  on  the  ground  that  no  damage  had  been 
shown,  as  one  execution  only  was  proved  to  have  been  levied.  The 
present  presiding  judge,  in  pronouncing  the  opinion  of  the  court, 
said,  *  it  is  not  enough  to  obtain  an  injunction  to  show  irregularity; 
injury  to  the  applicant,  or  apprehension  of  it,  can  alone  authorize 
a  resort  to  this  extraordinary  relief.'  In  14  La.,  280,  the  same 
principle  was  re-iterated.  The  court  said,  *  it  is  not  enough  to  ob- 
tain an  injunction,  to  show  an  abstract  irregularity.  Injury  to  the 
applicant,  or  at  least  some  apprehension  of  it,  can  alone  justify  a 
resort  to  this  extraordinary  remedy.*  Here  is  the  same  principle 
laid  down,  in  almost  the  same  words.  If  it  be  true,  and  I  think  it 
is,  that  injury,  or  the  apprehension  of  it,  is  necessary  to  be  alleged 
and  shown,  to  sustain  an  application  for  an  injunction,  a  fortiori 
something  of  the  same  kind  should  be  made  to  appear,  to  obtain  the 
still  more  extraordinary  process  of  mandamus. 

The  judge  of  the  Commercial  Court,  in  his  opinion,  and  the 
counsel  for  the  plaintiff  in  the  argument,  rely  strongly  upon  the 
case  of  LaVande  v.  The  Directors  of  the  Louisiana  State  Insurance 
Company,  9  La.,  326.  That  case  is  very  different  from  this,  and 
goes  strongly  to  sustain  the  ground  I  assume.  The  petition  in  that 
case  charged  fraud,  and  a  violation  of  the  charter,  for  the  purpose 
of  depriving  the  petitioner  of  his  legal  rights,  whereby  he  sustained 
vol..  I.  03 
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serious  injury.    These  allegatiom  were  sustained,  and  the  couit 
properly  ordered  a  mandamus  to  be  issued. 

The  judge  a  quo  says,  that  it  is  not  necessary  to  make  any  as* 
signment  of  moiive  or  reasons,  because  a  party  has,  in  such  a  case 
as  this,  naked  and  abstract  rights,  for  the  exercise  of  which  he  ia 
not  bound  to  assign  any  reason.  That  the  plaintiff  may  have  naked 
and  abstract  rights,  its  a  matter  I  shall  not  now  controvert ;  and  so 
long  as  he  can  exercise  them  himself,  I  shall  not  deny  his  fight  %» 
do  so,  without  the  assignment  of  any  motire  or  reason.  But  wbeo 
he  appeals  to  the  tribunals  of  justice  to  assist  him,  then  his  rights 
must  be  investigated,  and  sufficient  reasons  shown,  before  process 
will  be  awarded.  I  have  looked  into  a  good  many  treatises  on 
jurisprudence,  and  ej^amined  the  statutory  provisions  of  our  state, 
without  being  able  to  ascertain,  what  those  naked  and  abstract 
rights  are,  which  the  plaintiff  can  exercise  of  his  own  volition.  If 
Xjney  be  natural  or.  imperfect  rights,  then  they  will  stand  in  the  same 
category  with,  natural  or  imperfect  obligations,  and  create  no  right 
of  action.  If  these  abstract  fights  be  civil,  they  can  only  be  eor 
fprced  as  other  legal  obligations. 

I4'has  been  urged,  that  the  books  of  a  corporation  are  evidence 
of  the  apts  and  proceedings  of  the  corporate  body,  and,  with  respect 
to  the  corporators,  are  public  ;  that  they  are  common  evidence,  and 
that  each  individual,  possessing  a  legal  interest  in  them^  has  a  right 
tp  inspect  and  use  them  as  evidence  of  his  rights.  Angel  on  Cor* 
porations,  406,  408.  I  have  no  doubt  of  the  correctness  of  this  doo. 
trine ;  but  the  author  who  asserts,  it,  also  says,  pp.  428^441 ,  that  & 
mandamus  will  not  be  issued  to  compel  the  custoa  of  corporate 
documents,  to  allow  an  inspection,  or  copies  to  be  taken,  unless  a 
clear  right  is  shown,  and  some  just  or  useful  purpose  is  to  be  effect- 
ed. No  just  or  useful  object  has  been  alleged,  or  proved  in  this  case. 
It  is  qot shown,  in  what  way  the  interesta  of  the  bank,  or  the  public 
a^e  to  be  promoted  by  the  complainant's  inspecting  the  books  men- 
tioned, so.tha^  we  can  judge  of  their  sufficiency. 

In  coming  to  a  conclusion^,  I  have  not  looked  beyond'  the.  record, 
nor  assumed  any  thing  as  a.  fact,  which  does  not  appear^  I  have 
stated  all  the  pleadings  and  evidence,  in  detail.  Upon  them  my 
opinion  is  formed,  and  I  do  not  feel  authorized  to  go  furthec^  either 
for  reasons,  or  to  impute  motives*  nor  can  I  speculate  upon,  the  po- 
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Ihical  cdnsidef ations  and  arguiiieuts,  which  condtitllite  "60  lat^  t,  |)ot* 
lion  of  the  opinion  of  the  inferior  tribunal. 

it'kaft  been  said,  that  it  lA  important  that  the  cotnpIkiftMt  «hoti)d 
ienamine  llie  Mst  of  iMrOtkholders,  that  he  may  ktio^,  Who  ate  his  as- 
sociates in  the  corporation,  und  who  ai-e  authorited  to  tote  fot 
^directors,  or  qualified  to  act  as  such.  He  does  tiol  allege,  ihkt  he  h 
tinacqaainted  with  the  stockholders  of  the  bank,  nolrthat  his  own  in- 
terestSj  those  of  thb  institution,  or  of  the  piablic,  would  be  iidv^nted 
by  his  ktiowingr  the  stockholders,  and  ascertaining  Who  kre  quali- 
fied to  vote,  or  to  act  as  directors.  It  is  fair  to  presume  that  the 
complainant,  who  is  a  dil'ectot,  knows  his  eonstituents ;  and  thb 
judge  of  the  Cotnmercial  Court  tells  dS,  that  ^  ft  knowledge  of  thb 
steckh6ldets  tiA  generally  be  obtained  at  the  period  of  an  election.^ 
If  this  be  s6,  the  Oompkinant  can  sustain  no  serious  injury  by  iivait- 
ing  iitttS  that  time,  as  he  cannot  exercise  hi^  right  ^  a  votet  before. 

It  also  seems  to  me,  that  the  «6tual  rights  of  the  tomplainant  t6 
the  estSite  and  properly  of  the  c6rporation,  are  not  definitely  under- 
«lo6d.  Article  427  of  the  Code  says,  that  the  estate  and  rights  ot  k 
«orporatioi!i  belong  entirely  to  the  body,  and  that  ho  individual  cor- 
t>otat6r  can  dispose  of  hny  of  them,  and  that  they  are  very  different 
&om  a  thing,  which  is  common  to  sereral  individuals.  If  therefore 
Ihe  dftims  of  the  complainant  were  Recognized  to  the  extent  iet  up, 
it  might  deprive  the  property  of  the  character  given  to  it  by  Iaw,and 
teake  it  comttion. 

I  am  therefore  of  opinion,  that  the  jadgitient  of  the  Comtheicid 
Court  should  be  reversed,  and  the  rule  be  discharged  with  costs. 

BvLLAKD,  i,  I  hate  carefully  considered  the  opinion  prepared 
and  just  ptoitounted  by  judge  Garland,  and  concur  with  him.  It 
appears  to  me  that  the  complainant  has  not  shown  himself  entitled 
io  the  extraordinary  remedy  which  he  seeks,  even  admitting  his 
right  to  hare  Access  at  all  reasonable  times  to  the  stock  book  or 
ledger. 

Martin,  J^  This  is  the  first  melancholy  instance  in  whicti  this 
Mun  has  pronounced  a  judgment,  in  which  the  majority  of  its 
»embers  do  not  concur;  and  I  fervently  pray  that  it  may  be  the 
lasti  It  is  my  misfortune  to  dissent  from  the  opinion  of  two  of  my 
colleAgueis,  and  as  this  circumstance  rendefs  it  extremely  probable 
thct  1  Mof  MWiet  an  error,  I  will  detail  taote  minutely  than  I  am 
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accustomed  to  do»  the  considerations  which  have  led  me  to  the 
conclusion  at  which  I  have  arrived,  that  it  may  at  least  appear  i 
have  given  to  the  case  all  the  attention  of  which  I  am  capable. 

The  bank  is  appellant  from  a  judgment  making  absolute  a  rule 
to  show  cause  why  a  mandamus  should  not  be  issued,  commanding 
the  President,  Directors  and  Company,  and  all  their  odicers,  to 
permit  the  plaintiff  and  any  other  stockholder  of  said  bank,  at  all 
reasonable  times  and  places,  to  have  access  to,  and  inspection  of 
the  list  of  stockholders,  the  stock  ledger,  and  transfer  book. 

The  facts  of  the  case  are  these:  The  legislature, . by  a  provision 
in  the  charter,  has  directed  the  annual  election  of  directors  to  be 
holden  on  the  first  Mondays  of  March.     Towards  the  middle  of 
January  last,  the  appellee,  a  director,  and  consequently  a  stock- 
holder, applied  to  tho  clerk  in  whose  possession  were  the  list  of 
stockholders,  transfer  book,  and  stock  ledger,  for  the  inspection 
of  the  said  list  and  books,  and  was  referred  to  the  President,  who 
said  that  he  could  not  permit  the  inspection,  unless  under  an  order 
of  the  Board ;  whereupon,  at  its  next  meeting,  the  appellee  pro- 
posed a  resolution,  declaring  the  sense  of  the  Board  to  be,  '  that 
the  stock  ledger  of  this  institution  is  open  to  the  inspection  of  any 
director.^     The  resolution  was  rejected,  having  been  supported  by 
the  appellee  and  one  other  director  only.     On  this,  the  rule  to 
show  cause  was  obtained.     The  appellants  showed  for  cause,  that, 
admitting  the  allegations  of  the  plain lifT  to  be   true,  which   they 
denied,  he  was  not  entitled  to  the  mandamus,  and  they  were  not 
bound  to  answer;  adding,  that  if  the  exception  should  be  overruled, 
they  denied  the  allegations  of,  and  the  right  claimed  by,  the  relator. 
I  have  considered  the  case  under  three  points  of  view. 
1st.  Whether  a  director  has  a  right  of  access  to,  and  inspection 
of,  the  stock  list,  stock  ledger,  and  transfer  book  ? 

2d.  If  this  right  exist  and  be  denied,  or  obstructed,  whether  a 
mandamus  be  the  proper  remedy  ? 

3d.  Whether  the  petition  contains  such  matters  and  allegations 
as  will  enable  the  court  to  extend  its  aid,  or  whether  it  be  so  de- 
ficient in  these  respects  that  the  application  should  be  dismissed  ? 

I.  During  the  short  period  which  has  intervened  between  the 
judgment  appealed  from  and  ours,  the  legislature  has  passed  a  law 
entitled  <  An  act  supplementary  to  an  act,  entitled  an  act  to  prevent 
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farther  violations  of  law  by  the  banks,'  which  doubles  my  task  in 
the  examination  of  the  first  proposition,  because  it  will  be  impor* 
tant  to  see  what  the  law  was  when  the  judge  a  quo  pronounced  his 
opinion,  and  what  it  is  now ;  for  where  the  law  is  changed  after  the 
rendering  of  a  judgment,  but  before  the  action  of  the  appellate 
court  thereon,  its  fate  in  this  court  must  be  determined  by  the  new 
law.  State  v.  Johnson  et  al.  12  La.  547.  Atchafcdaya  Bank  v. 
Dawson,  13  lb.  497.  1  am  to  examine  the  case  under  both  laws, 
because  the  relief  under  the  last  act  of  the  legislature,  although 
more  extensive  than  that  under  the  former,  as  to  certain  particulars, 
is  less  so  with  regard  to  others. 

The  charter  requires  that  the  directors  shall  possess  certain 
qualifications,  to  wit;  that  they  shall  own  a  deGnite  number  of 
shares,  and  be  citizens  of  this  state;  they  must  besides  have 
holden  the  required  number  of  shares,  during  a  stated  period  an- 
terior to  the  election.  The  votes  of  the  electors  or  stockholders, 
are  graduated  by  a  scale  according  to  the  number  of  shares  owned 
by  each  of  them,  during  a  period,  fixed  by  the  charter,  previous  to 
the  election.  Every  director  and  stockholder  has  an  unquestionble 
right  to  the  inspection  of  the  list  o(  stockholders,  transfer  book, 
and  slock  ledger,  because  such  inj?peclion  is  necessary  for  the 
protection  of  his  rights,  and  to  aid  him  in  the  discharge  ot  his 
duties ;  amongst  the  most  important  of  which,  is  the  choice  of  pro- 
per persons  as  directors.  The  electors  have  no  other  means  of 
knowing  the  persons  eligible  or  entitled  to  vote,  and  the  number 
of  votes  each  is  qualified  to  give,  but  by  a  recourse  to  the  books 
called  for  by  the  appellee.  It  is  important  that  he  should  know 
who  are  his  co-corporators,  in  order  to  consult  and  deliberate  with 
them  on  the  formation  of  a  proper  ticket,  and  to  combine  his  efforts 
With  theirs  for  its  support. 

The  governor  nominates,  and,  with  the  consent  of  the  senate, 
appoints,  six  of  the  directors  of  the  Bank  of  Louisiana,  each  of 
whom  must  be  the  owner  of  thirty  shares  of  the  stock.  The  same 
number  of  directors  of  the  Citizens*  Bank,  are  appointed  by  the 
joint  ballot  of  both  houses  of  the  legislature.  There  can  be  no 
doubt  but  that  the  governor  or  the  legislature  may  require  the 
inspection  of  the  list  of  stockholders,  transfer  book,  and  stock 
ledger  of  those  bankSf  in  order  to  acquire  the  information  essential 
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to  a  pfoper  selection.  The  stock  list  is  a  balance  sheet  from  Ibe 
^oek  ledger ;  the  transfer  book  exhibits  the  period  of  each  respec- 
tive ttansfer;  and  the  stock  ledger  contains  an  acbount  of  the 
changes  of  the  stock  of  each  corporator.  It  is  difficult  to  conceir« 
for  whose  use  these  books  are  kept,  if  the  directore  an4  stock- 
holders are  not  permitted  to  examine  them.  Every  individual 
stockholder  has  the  same  right  of  inspection  as  the  governor  or 
legislature,  as  he  has  the  same  duty  to  perform. 

The  first  judge,  in  my  opinion,  did  not  err  in  coming  to  the 
conclusion  under  the  law,  as  it  then  stood,  that  a  director  and 
stockholder  of  a  bank,  had  a  right  of  access  to  and  inspection  of 
the  stock  list,  stock  ledger,  and  transfer  book.  The  recent  act  of 
the  legislature  has  placed  this  right  beyond  any  possible  doubt. 
It  provides  *that  it  shall  be  the  duty  of  the  presidents  and  cashiers 
of  banks  to  exhibit  the  stock  list  to  the  stockholders  at  any  time 
during  business  hours,  and  their  tefusal  is  made  a  penal  oflfence, 
aitd  a  disqualification  of  those  tvho  reRise  to  act  in  those  capacities.' 
I  see  nothing  in  this  law  which  impinges  on  the  rights  or  charters  of 
these  corporations,  and  look  upon  it  as  one  of  those  geneial  rules 
or  regnlations  relative  to  this,  or  any  other  class  of  corporations, 
which  may  be  enacted,  altered,  or  amended  at  the  pleasure  of  the 
legishitiire.  This  act  strengthens  the  claim  of  the  plaintiff  on  the 
first  proposition. 

II.  The  second  is,  whether,  when  the  right  of  the  plaintiflT  is 
proved,  and  the  exercise  of  it  denied  or  obstructed,  he  may  seek 
relief  by  a  writ  of  mandamus  ?  This  writi  or  the  ofder  of  a  court 
directed  to  a  corporation,  officer,  or  individual,  to  enforce  the  per- 
formance of  a  given  act,  is  common  to  the  jurisprudence  of  every 
civilized  nation,  ancient  or  modern.  The  courts  of  this  state  are 
not,  so  far  as  my  knowledge  goes,  authorized  or  restrained  in  the 
use  of  it  by  any  principle  of  the  common  law  of  England,  by  any 
mi  of  the  British  Parliament,  or  by  any  statute  or  decision  of  the 
courts  of  any  other  state  in  the  Union.  They  received  it,  on  the 
establishment  of  a  government  UTider  the  authority  of  the  United 
States,  from  the  jurisprudence  of  Spain,  which  has  since  been  ex- 
plained by  statutory  provisions,  and  the  decisions  of  this  C6urt. 
The  Oode  6{  Practice,  art.  86M,  gives  us  the  definition,  of  this  writ, 
^it  isasi  ordar  issued  in  the  namo  of  the  state*  by  a  iribuiud  of 
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competent  jurisdiction,  and  addressed  to  an  individual,  or  corpo* 
xation,  or  court  of  inferior  jurisdiction,  directing  it  to  perform  some 
certain  act  belonging  to  the  place,  duty,  or  quality  with  which  it  is 
clothed.'  In  article  880,  the  Code  states,  that  Mhe  object  of  this 
order  is  to  prerent  a  denial  of  justice,  or  the  consequence  of  de- 
fective police ;  and  it  should  therefore  be  issued  in  all  cases  where 
the  law  has  assigned  no  relief  by  the  ordinary  means,  and  where 
justice  and  reason  require  that  some  mode  should  exist  of  redres- 
sing a  wrong,  or  an  abuse,  of  any  nature  whatever.'  It  however 
may  be  issued  at  the  discretion  of  the  judge,  even  where  a  party 
has  other  means  of  relief,  if  the  slowness  of  the  ordinary  legal 
forms  is  likely  to  produce  such  a  delay,  that  the  public  good  and 
the  administration  of  justice  will  suffer  from  it.  Art.  831.  It  may 
be  directed  to  all  corporations  established  by  law.     Art.  8d6. 

1st.  To  compel  them  to  make  elections,  and  perform  the  other 
ditties  required  by  their  chafter. 

9d.  To  compel  them  to  receive,  or  restore  to  their  functions,  such 
of  their  members  as  they  shall  have  refused  to  receive  although 
legally  chosen,  or  whom  they  shall  have  removed  without  sufficient 
eanse. 

The  mode  of  applying  for  this  writ  is  pointed  out  in  art.840.  *The 
party  wishing  to  obtain  an  order,  in  any  of  the  cases  mentioned  in 
this  paragraph,  must  apply  to  any  competent  tribunal,  by  petition, 
stating  the  nature  of  his  right,  or  of  the  injury  he  sustains,  or  of 
the  denial  of  justice  which  he  experiences,  and  shall  make  oath  of 
the  truth  of  the  facts  thus  alleged,' 

The  appellee  was  entitled  to  a  mandamus,  under  art.  830  of  the- 
Code.  His  object  was  to  remedy  a  denial  of  justice,  and  the  con- 
sequence of  a  defective  police.  The  appellants'  counsel  has  con- 
tended that  the  mandamus  ought  to  be  refused,  because  his  case 
was  one  in  which  the  law  has  assigned  another  remedy,  to  wit,  an 
notion  in  damages.  There  is  not  any  difference,  in  my  opinion, 
between  a  case  in  whieh  no  remedy  is  provided,  and  that  in  which 
^e  remedy  is  absolutely  useless  or  extremely  inadequate.  The 
Tight  claimed  is  of  such  a  nature,  that  to  be  of  any  value,  it  must 
be  promptly  enforced.  It  is  not  susceptible  of  any,  but  the  most 
capricious  measure  of  damages.  The  slowness  of  legal  forms,  if 
any.  other  romedy  than  the>  writ  of  mandamus^  were  resorted  to,  is 
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such,  that  the  public  good  would  suffer  from  the  delay.  The  pro* 
visions  of  our  law,  in  this  respect,  are  in  accordance  with  those  of 
the  common  law,  which  the  counsel  for  th«  appellants  has  invoked* 
It  is  laid  down  by  Lord  Mansfield,  that  in  order  to  exclude  the  writ 
of  mandamus,  remedy  by  other  means  must  be  adequate,  or  roast 
afibrd  specific,  or  what  in  the  case  is  equivalent  to  specific  relief. 
Bex  V.  The  Bank  of  England^  Doug.,  526.  Damfiges  cannot  be 
said  to  be  specific  relief,  for  the  refusal  of  leave  to  inspect  books* 
The  sentiments  of  his  lordship  were  echoed  on  this  side  of  the  At- 
lantic, by  Chief  Justice  Savage,  of  New  York,  in  ihe  case  of  7%« 
People  V.  Throofy  12  Wendell,  183.  This  gentleman  there  says, 
'  it  must  be  conceded  that  if  the  relator  has  a  right  to  the  inspection 
of  the  books  of  the  bank,  a  mandamus  is  the  appropriate,  and  the 
only  remedy  at  law.  The  cases  cited  by  counsel  show,  that  in  case 
of  removal,  or  suspension  from  corporate  rights,  a  mandamus  is  the 
proper  remedy.  No  action  at  law  lies  in  such  a  case,  under  its  pre- 
sent circumstances.  Whether  an  action  might  not  be  maintained  in 
case  actual  individual  damage  should  be  the  consequence  of  ihe 
conduct  of  the  defendant,  and  his  co-directors,  is  a  question  not  pre- 
sented ;  and  if  such  an  action  would  lie,  that  would  be  no  objec- 
tion to  a  mandamus,  in  the  present  state  of  the  case.  If  there  is 
a  right  on  the  part  of  the  relator  to  examine  the  books,  either  with 
reference  to  his  own  safety,  or  with  a  view  to  the  proper  execution 
of  the  trust  reposed  in  him  by  the  stockholders,  then  this  is  the 
remedy,  and  the  only  remedy  in  a  court  of  law.'  In  most  of  the 
cases,  cited  at  the  bar,  in  which  the  mandamus  was  refused,  the 
application  for  the  writ  was  preliminary  to  ulterior  proceedings. 
Those  proceedings  must  have  been  in  chancery,  or  on  a  separate 
trial  of  a  suit  at  law,  and  in  the  course  of  them  the  chancellor  could 
have  ordered  the  production  of  the  books.  The  inspection  was 
wanted  with  a  view  to  reform  the  course  of  management  of  the  di- 
rectors of  the  institution,  and  consequently  involved  a  complicated, 
minute,  and  tedious  investigation,  which  it  was  impossible  to  carry 
on,  as  a  summary  proceeding,  in  a  court  of  law.  The  right  claimed 
by  the  appellee  is  distinct  and  specific,  and  requires  an  investigation 
only  of  two  facts,  to  wit,  whether  he  be  a  stockholder,  and  whether 
the  right  be  denied  ;  facts  which  involve  no  tedious  investigations. 
On  authority,  therefore,  as  well  as  on  principle,  I  cannot  imagine  a 
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i  in  which  the  remedy  of  a  mandamus  is  more  appropriate,  and 
I  would  9BJ  exclusively  so,  than  the  present  obe ;  and  I  camiot 
think  it  nny  prosiiitition  of  this  remedy  to  grant  it,  when  so  appo* 
site  to  the  case  of  one  of  the  people,  whose  prerogative  it  is  to 
demand  it. 

Hi.  We  come  now  to  the  third  point  of  view  under  which  this 
ease  is  to  he  considered,  to  wit,  whether  the  petition  contains  suffi- 
cient matter  and  allegations  for  the  court  to  act  upon,  or  whether 
the  exception  of  the  defendants  was  properly  overruled  T  On  this 
point,  the  Code  of  Practice  is,  for  me,  a  sufficient  guide.  It  re- 
quires that  the  petition  should  contain  a  clear  and  concise  statement 
of  the  ohject  of  the  demand,  as  well  as  of  the  nature  of  the  title, 
or  the  cause  of  action  on  which  it  is  founded.  It  must  end  by  coin 
elusions  analogous  to  the  nature  of  the  action  to  which  the  plaintiff 
has  resorted.  Art.  172,  sees.  3,  and  5.  This  is  the  rule  in  ordinary 
cases.  In  that  of  the  writ  of  mandamus,  the  Code  has  however ' 
made  a  distinct,  and  special  provision^  in  art.  840,  already  cited  in 
the  examination  of  the  second  proposition.  The  party  must  state, 
*  the  nature  of  his  right,  or  of  the  injury  he  sustains,  or  of  the  de- 
nial of  justice  which  he  experiences.'  If  these  provisions  of  our 
Code  have  been  complied  with,  I  cannot  comprehend  how  the 
counsel  for  the  appellants  expect  to  sustain  their  exception  to  the 
sufficiency  of  the  plaintiff's  application,  on  the  ground  that  in  some 
english  cases,  the  courts  of  that  country  have  required,  in  their  lan- 
guage, something  more  tangible.  The  petition  states  diat,  Uhe 
^plaintiff  is  a  director  and  stockholder ;  that  for  purposes  material  to 
the  interests  of  the  institution  and  of  the  public,  he  is  desirous  of 
examining  the  stock  ledger,  or  book  containing  the  list  of  stock- 
holders, and  also  the  transfer  book,  and  that  he  has  made  applica- 
tion to  tbo  President  and  Board  of  Directors  therefor,  which  has 
been,  and  still  is  refused  to  him  ;  and  all  access  to  those,  as  well  as 
to  the  other  books  of  the  bank,  has  been,  and  s^ll  is  denied  him.' 

In  general  cases,  the  Code  requires  a  clear  and  concise  statement 
of  the  object  of  the  demand.  I  find  in  the  petition,  that  purposes 
material  to  the  interests  of  the  institution,  and  of  the  public,  are  the 
object  or  motive  of  the  demand.  A  statement  of  the  nature  of  the 
title  of  the  applicant  is  next  required ;  and  this  results  from  the 
station  which  the  petitioner  alleges  he  occupies,  and  which  legally 
VOL.  I.  64 
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gives  him  a  right  to  the  inspection  he  seeks*  The  cause  of  action 
required  to  be  stated*  is  the  refusal  of  the  officers  of  the  bank  to 
suffer  the  exercise  of  the  plaintiff's  right.  The  requisites  of  the 
Code  in  petitions  in  ordinary  actions,  are  therefore  strictly  complied 
with.  In  peti^ons  for  a  mandamus*  the  party  is  to  state  *  the  na« 
ture  of  his  right,  or  of  the  injury  he  sustains,  or  of  the  denial  of 
justice  which  he  experiences.'  It  would  have  been  sufficient  to 
have  stated  either  of  these  three  requisites ;  for  the  Code  enomeratea 
them  disjunctively.  I  find  them,  however,  all  stated.  The  right 
is  asserted ;  the  injury,  is  the  obstruction  of  its  exercise,  or  in  other 
words,  a  denial  of  justice. 

The  exception  is,  that  *  admitting  all  the  allegations  in  the  pet^ 
tion,  the  party  is  not  entitled  to  a  mandamus.*  This  exception  is  of 
the  most  general  nature,  and  does  not  call  for  or  point  out  the  want 
of  any  specific  allegations.  Under  an  exception  of  this  kind,  every 
intendment  is  to  be  made,  and  every  inference  assumed  which  can 
fairly  be  drawn.  The  petitioner  alleged  that  he  desired  the  in- 
spection, for  purposes  material  to  the  interests  of  the  institution,  and 
of  the  public.  This  petition  was  filed  on  the  lOlh  day  of  January, 
and  the  record  shows  that  the  election  of  directors  was  to  have  taken 
place  on  the  7th  of  March  following.  It  certainly  is  a  purpose  of 
material,  nay,  of  vital  importance  to  the  public  and  to  the  institu- 
tion, that  there  should  be  a  well  selected  Board  of  Directors,  which 
is  most  likely  to  be  obtained  by  a  free  and  open  election.  It  may, 
therefore,  be  well  intended,  that  this  was  one  of  the  purposes  for 
which  he  desired  such  inspection.  In  the  case  of  7%e  People  ▼. 
Throopf  already  cited,  the  affidavit,  which,  in  the  state  of  New 
York,  is,  like  the  petition  in  this,*  the  basis  on  which  the  writ  of 
mandamus  rests,  stated  only  that  the  relator  was  a  director  of  the 
bank,  and  that  the  cashier  had  refused  to  permit  him  to  inspect  and 
examine  the  discount  book  ;  and  no  objection  was  made  to  the  affi- 
davit in  that  very  contested  case ;  but  the  bank  relied  on  an  offer 
of  proof  that  the  relator  wanted  the  writ  merely  for  purposes  hos- 
tile to  the  institution.  The  court  disregarded  this,  and  looked  only 
to  the  naked  right  of  the  relator.  As  a  general  rule,  no  man  is 
bound  to  give  a  reason  for  demanding  his  right.  If  a  suitor  de- 
mand  a  tract  of  land,  a  house,  a  horse,  or  a  sum  of  money,  it  is  not 
necessary  for  him  to  say  that  he  wants  the  land  to  cultivate,   the 
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house  to  inhabit,  or  rent  out,  the  horse  to  make  a  journey,  or  to  put 
ia  the  plough,  or  the]  moaey  to  buy  food  and  clothes,  pr  lend  at  in- 
terest ;  and  if  he  were  so  idle  as  to  assign  any  of  these  reasons,  no 
issue  could  he  raised  on  a  dentaL  So,  if  a  suitor  state  that  he  has 
a  right  of  way,  or  is  a  visitor  of  a  literary  or  eleemosynary  institu- 
tion, he  need  not  allege  in  the  first  case,  that  he  wants  the  right  of 
way,  to  send  to  the  mill,  to  the  market,  or  to  go  to  church ;  nor  in 
the  second,  that  he  suspects  abuses.  It  is  enough  to  assert  the  ex- 
istence of  his  right,  and  its  obstruction.  This  is  the  rule  in  ordinary 
cases,  and  there  is  no  difference  between  them,  and  that  of  a  man- 
damus, called  for  on  account  of  the  obstruction  of  a  plain  and  sub- 
stantive right.  A  man  illegally  kept  out  of  office,  is  not  bound  to 
state  the  motives  which  iuduce  him  to  seek  relief.  In  eases  where 
the  right  to  a  mandamus  is  not  evident,  and  the  grant  of  it  purely 
discretionary,  it  is  expedient,  and  perhaps  proper,  that  the  party 
should  state  some  sufficient  reasons ;  this  is  done  on  an  affidavit, 
but  it  is  doubtful  whether  they  could  be  traversed,  and  an  issue 
raised  thereon.  In  the  present  case,  the  right  is  evident ;  reason- 
able motives  are  manifest ;  the  exception  is  of  the  most  general 
nature ;  and  every  intendment  can  be  made  to  support  the  peti- 
tion. The  application  is  to  the  justice,  not  to  the  discretion  of  the 
court. 

The  petition  contains  an  express  averment  that  *  all  access  to  the 
books  before  mentioned,  as  well  as  to  the  other  books  of  the  bank* 
has  been  refused.'  The  affidavit  annexed  to  the  petition,  extends  to 
th»  averment.  In  our  enquiry  with  regard  to  the  sufficiency  of  the 
petition,  and  the  fitness  of  the  defendants*  exception,  we  must 
assume  that  the  plaintiff  was  prevented  from  examining  any  of  the 
books  of  the  bank.  If  this  be  assumed,  there  can  be  no  ground 
for  sustaining  the  exception.  It  is  extremely  doubtful  indeed, 
whether  a  director  may  be  excluded  from  the  inspection,  and 
examination  of  any  book  of  the  bank,  even  by  a  by-law  of  the  cor- 
poration. The  defendants'  counsel  contend  that  he  may,  and  the 
answer  avers,  'that  by  their  charter,  the  entire  management  of  the 
affiiin  of  the  bank,  and  the  control  of  its  books  and  property,  are 
confided  to  a  Board  of  Directors,  who  have  the  right  of  deciding, 
when,  by  whom,  and  for  what  purgpse  the  said  books  shall  be  in- 
spected.'   The  third  section  of  the  charter  provides,  *  that  the  pro- 
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perty,  afiair8»  and  concerns  of  the  corporation  shall  be  managed  and 
conducted  by  tweWe  directors.*  1  hare  looked  in  Tain  in  the 
charter,  for  any  provision,  under  which  the  control  of  the  books,  in 
the  manner  urged,  is  granted.  Pretensions  similar  to  those  of  the 
appellants  in  this  respect,  were  advanced  in  the  case  of  The  People 
▼.  Tkroopj  already  cited,  and  were  rejected.  I  cannot  give  more 
cogent  reasons,  or  use  more  forcible  expressions^  than  those  of 
Chief  Justice  Savage,  in  that  case :  *  The  question  then  seems  to 
be  this,  has  every  director  of  a  bank  a  right  to  know  the  transac- 
tions of  his  co-directors,  in  relation  to  the  management  of  the  insti- 
tution ?  The  statement  of  the  question  furnishes  the  answer.  What 
right  has  the  president,  or  any  other  director,  to  demand  informa- 
tion as  to  the  afiairs  of  the  institution,  which  the  relator  has  not  ? 
The  thirteen  directors  were  elected  by  the  same  stockholders,  at 
the  same  election,  to  hold  for  the  same  term,  clothed  with  the  same 
powers,  invested  with  the  same  trusts,  each  to  exercise  his  best 
judgment  in  the  management  of  the  affairs  of  the  company.  Sup- 
pose a  diflfe rente  of  opinion  exists  among  the  directors,  a  majority 
must  control )  but  if  they  are  divided,  say  six  against  seven,  is  it 
competent  for  the  majority  to  turn  the  minority  out  of  the  directors* 
room,  and  refuse  them  any  information  of  the  business  transactions 
of  the  bank  ?  Surely  such  an  outrage  could  not  be  defended ;  nor 
can  I  conceive  any  plausible  apology  for  it.  The  directors,  thus 
virtually  rejected  from  office,  might  be  the  principal  stockholders  in 
the  bank,  and  the  majority  might  have  little  interest  therein,  or 
might  be  hostile  to  the  best  interests  of  the  institution.  These  are 
possibilities,  but  have  little  or  nothing  to  do  with  the  question  of 
right.     Every  director  has  an  equAl  right  in  regard  to  this  matter.' 

By  an  act  of  the  legislature  of  the  state  of  New  York,  directors  of 
banks  are  made  liable  for  certain  violations  of  duty,  and  it  is  provided 
that  *  every  director  not  present  at  a  meeting  when  certain  violations 
shall  happen,  shall  be  deemed  to  have  concurred  therein,  if  the 
facts  appear  on  the  books  of  the  company,  and  he  shall  remain  a 
director  for  six  months,  and  bhall  not  require  his  written  dissent  to 
be  entered  on  the  minutes  of  the  directors.'  After  referring  to  this 
law.  Chief  Justice  Savage  asks,  '  how  can  a  director  know  what 
was  done  when  he  was  not  psesent,  unless  he  can  have  access  to 
the  books  which  disclose  what  was  done  ?    The  statutes  do  not  se- 
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care,  in  terrofl*  to  every  director  the  right  to  examine  the  hooks ; 
but  by  the  section  last  quoted,  and  those  preceding  it,  he  may  be 
made  liable  civilly  and  criminally  for  the  improper  conduct  of  his 
co-directors,  and  unless  he  can  have  the  means  of  knowing  what 
has  been  done,  he  cannot  avoid  such  liability.  What  would  be 
said  of  a  legislative  body,  which  shoald  refuse  to  a  member  the 
knowledge  of  its  proceedings  which  occurred  while  he  was  ab- 
sent, or  a  perusal  of  its  journals?  This  case  is  not  entirely 
analogous ;  but  it  is  sufficiently  so,  to  show  the  character  of  the 
high  handed  measure  adopted  by  the  Board  of  Directors.' 

Our  statute  book  contains  no  provision  similar  to  that  of  the  law 
of  New  York,  in  regard  to  the  responsibriity  of  directors  for  the 
acts  of  the  Board  during  their  absence.  In  the  case  of  Ftrey  et 
a/.  ▼•  MiUaudon  et  al.f  3  La.  575,  the  court  held,  that  *  every 
director  present  at  a  Board,  is  responsible- for  any  act  of  it,  for 
which  he  votes,  or  which  he  does  not  oppose,  and  in  the  latter 
case,  for  all  the  injurious  consequences  of  the  act,  which  he  does 
not  fairly  labor  to  avert.'  *  Every  absent  director  is  equally  r^- 
ponsible,  in  case  of  extreme  neglect  in  his  attendance  at  the 
Board,  or  in  case,  after  the  act  comes,  or  must  have  come  to 
his  knowledge,  had  he  used  due  diligence,  he  does  not  labor  to 
avert  its  injurious  consequence.' 

The  law  of  this  state,  in  this  respect,  as  it  is  understood  by  this 
court,  is  so  similar  to  that  of  New  York,  that  the  consequences 
which  Chief  Justice  Savage  draws  from  the  latter,  legitimately 
result  from  the  former.  The  responsibility  under  which  a  director 
labors,  must  necessarily  include  the  ability  of  doing  ever}^  act 
which  is  necessary  to  avert  the  consequences  resulting  from  the 
responsibility,  id  e$U  to  take  cognizance  of  every  thing  that  is  done 
in  the  management  of  the  aflfairs,  with  the  supervision  of  which  he 
is  entrusted.  The  charter  commits  to  twelve  directors  the  manage- 
ment and  conduct  of  the  property,  afiairs,  and  concerns  of  the 
bank.  The  trust  is  to  every  director,  and  not  more  particularly  to 
any  one  than  to  another.  How  then  can  it  be  said  that  a  director 
may  be  excluded  from  the  knowledge  of  any  part  of  the  affairs  or 
concerns,  which  he  is  to  manage  and  conduct.  They  are  all 
equally  responsible,  and  must  have  equal  powers. 

I  conclude  that  the  first  judge  did  not  err  in  overruling  the  de- 


610  NEW  ORLEANS, 


Hateh  v.  The  City  Bank  of  New  Orleans. 


fetidants'  exception ;  that  the  right  of  the  plaintUT  exists;  that  the 
writ  of  mandamus  is  his  remedy ;  and  that  his  petition  contains  all 
the  allegations  required  by  the  Code.  On  the  merits,  the  record 
shows  that  the  plaintiff  is  a  director  and  stockholder ;  that  be  ap- 
plied for  leare  to  examine  the  list  of  stockholders,  transfer  book, 
and  stock  ledger,  and  was  refused.  There  is  no  evidence  of  bis 
having  asked,  and  much  less  of  his  having  been  refused  access  to 
any  other  book. 

It  is  at  all  times  desirable  that  important  questions  should  be 
settled  according  to  their  merits,  and  not  evaded  on  mere  technical 
grounds.  In  the  examination  of  this  case,  I  hove  been  struck  with 
the  injury ,that  would  result  to  the  community,  if  the  conduct  of  the 
appellants  received  the  least  countenance  from  this  court.  I  have 
not  therefore,  thumbed  english  law  books,  in  search  of  any  of  the 
technicalities  of  the  common  law  which  might  prevent  the  ex- 
amination of  the  case  on  its  merits;  yet  I  have  listened  with 
patience  and  with  pleasure  to  the  able  argument  of  the  counsel  for 
the  appellants,  in  support  of  their  exception  to  the  sufficiency  of 
the  petition.  Their  efforts  have  appeared  commendable,  and  they 
have  gained  much  credit  with  me  by  abstaining  from  any  argument 
in  support  of  the  conduct  of  their  clients. 

The  stockholders  of  the  bank,  and  the  community  in  general, 
will  certainly  bestow  applause  on  the  efforts  of  the  plaintiff  in 
exposing  to  the  world  the  unjustifiable  conduct  of  the  appellants. 
Charity  will  always  endeavor  to  find  in  acts  which  public  opinion 
condemns,  some  grounds  on  which  they  may  be  excused  or  ex- 
tenuated. I  have  taxed  my  ingenuity  in  search  of  such,  in  the 
present  case.  I  had  hoped  that  the  counsel  for  the  appellants, 
would  have  presented  some.  Their  talents  and  their  zeal  had 
fostered  this  hope.  Their  silence  on  this  part  of  the  case,  has  con- 
firmed the  conclusion  to  which  its  examination  has  led  me,  to  wit, 
that  the  conduct  of  their  clients  is  indefensible. 

I  had  at  first  some  doubt  on  that  part  of  the  decree  which  allows 
the  benefit  of  the  mandamus  to  any  stockholder,  although  the 
petition  is  not  alleged  to  be  filed  for  the  benefit  of  the  other  stock- 
holders, and  there  is  no  prayer  to  that  effect.  It  is  a  well  settled 
rule,  that  where  a  litigation  takes  place  in  relation  to  a  right  which 
is  common  to  many  persons,  any  individual  may  sue  for  the  benefit 
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of  himself,  and  of  others  havings  a  like  interest,  notwithstanding 
sach  i^ersons  are  not  named;  and  that  such  persons  are  hound  hy 
the  result  of  Che  litigation,  although  their  consent  has  neither  been 
asked  nor  given.  In  Story's  Equity  Reps.  p.  120,  et  aeq.,  the 
general  principle,  and  cases  under  it  are  stated.  In  p.  121,  a  case 
is  given,  where  a  decree  between  a  lord  of  a  roancr  and  some  of 
the  tenants,  is  declared  to  be  binding  on  all  of  them.  So  a  decree 
between  a  parson  and  some  of  his  parishioners  as  to  a  modus,  has 
been  held  binding  on  all  the  parishioners.  This  rule  applies  where 
there  has  been  a  fair  contest  on  the  rights  of  the  parties.  It  is  very 
certain  that  if  the  plaintiff  had  asserted  the  right  of  inspection  for 
himself  and  all  the  other  stockholders,  without  their  consent  asked 
or  giren,  or  in  spite  of  their  dissent,  the  suit  being  supposed  not 
collusive,  the  decree  would  bind  the  rights  of  all  parties.  If  the 
decree  rendered  in  favor  of  the  lord  of  the  manor,  or  of  the  parson 
against  some  of  the  tenants  and  parishioners,  binds  them  all,  there 
can  be  no  reason,  but  one  of  a  purely  technical  character,  why  a  de- 
cree between  one  stockholder  of  a  trading  company,  asserting  a  right 
which  is  purely  common  to  him  with  all  the  other  stock  holders, 
and  the  corporate  body,  should  not  be  held  binding  as  between 
every  stockholder  and  the  corporate  body.  If  any  other  stock- 
holder wished  to  avail  himself  of  the  decree,  it  would  only  be 
necessary  for  him  to  allege  the  fact  of  such  decree,  that  he  was  a 
stockholder,  and  that  the  right  was  refused  to  him ;  and  if  these 
two  last  facts  were  sworn  to,  the  peremptory  mandamus  might 
issue  in  the  first  instance.  In  extending,  therefore,  the  benefit  of 
the  decree  to  any  stockholder,  the  court  only  embodied  in  its  judg- 
ment a  general  rule,  principle,  or  corollary,  which  followed  from 
the  establishment  of  the  main  proposition ;  and  this  rule  applies 
with  peculiar  force  in  this  case,  inasmuch  as  the  rights  of  one 
stockholder,  in  relation  to  the  right  claimed,  can  in  no  manner 
▼ary  from  the  rights  of  any  other  stockholder.  The  observation  of 
Lord  Chancellor  Gotten  ham,  in  the  case  of  Taylor  and  Johnson^ 
as  cited  in  Story's  Equity  Rep.  p.  767,  has  its  proper  application  in 
this  case,  to  wit:  that  *it  is  the  duty  of  every  court  of  equity  to 
adopt  its  practice  and  course  of  proceeding,  as  far  as  possible,  to 
the  existing  state  of  society,  and  to  apply  its  jurisdiction  to  all  new 
cases  whichy  from  the  progress  daily  making  in  the  aflairs  of  men* 
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must  continually  arise,  and  not,  from  too  strict  atr  adherence  to 
rules  established  under  very  different  circumstances,  to  decline  to 
administer  justice,  and  to  enforce  rights  for  which  there  is  no  other 
remedy.' 

The  extension  of  the  decree,  therefore,  to  any  other  stockholder, 
neither  helps  nor  hurts.  The  court  below  only  took  the  paina  to 
instruct  the  parties  as  to  the  legal  eflfect  of  the  decision  in  tike  case* 
viz :  that  if  Hatch,  as  a  stockholder,  had  a  right  to  the  inspection 
required  by  him,  every  other  stockholder  had  the  same  right ;  and 
the  prcsenl  dispute  about  the  matter,  proves  that  the  jodge  was 
right  in  thinking  the  latter  necessary.  The  legislature  in  liie  late 
act  which  I  have  cited,  has  manifested  its  concurrence  with  ih^ 
part  of  the  judgment  under  consideration,  and  I  have  no  in* 
clination  to  express  a  dissent  from  it.  I  conclude,  that  this  cottzt 
ought  to  affirm  the  judgment. 

It  is,  nevertheless,  ordered  that  the  judgment  of  the  Commercial 
Court  be  reversed,  and  that  the  rule  to  show  cause,  &c.,  obtained 
against  the  defendants  be  discharged;  the  plaintiff  paying  the 
costs  in  both  courts. 


It  5121       Mart  P.  McCollum  and  Husband  v.  Adam  Palmer  and  others* 

An  appeal  will  lie  from  the  judgment  of  a  Conrt  of  Probates  ordering:  ihc  partition 
of  the  property  of  a  succession,  where  the  judgment  does  not  direct  in  what  maa- 
her  the  petition  is  to  be  made,  nor  appoinu  any  notary  to  make  it.  Such  a  jaclg^ 
ment  may  be  appealed  from  as  a  final  one,  because  no  fuilher  proceedings  can  take 
place  under  it. 

The  judge  of  the  Court  of  Probates  in  oi'dering  the  partition  of  the  property  of  • 
succession,  is  expressly  required  by  art  1037  of  the  Code  of  Piaotice,  and  art  1M7 
m^e  Civil  Code,  to  direct  the  manner  in  which  it  shall  be  made,  and  to  appoint  a 
notary  to  make  it. 

Appeal  from  the  Probate  Court  of  East  Feliciana,   Saimders,  J. 

Lyons,  for  the  plaintifTs,  praying  for  the  dismissal  of  the  appeal, 
on  the  ground  that  the  judgment,  from  which  it  was  taken,  was  hot 
final,  cited  Stokes  v.  Stokes,  0  Mart.,  N.  S.,  360. 
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/.  P.  Bullmrd  And  Jindrewa^  for  the  appellant,  contended  that  the 
case  cited  by  the  counsel  for  the  appellees,  was  OTerroled  by  TVo- 
ver»o  et  d.  ▼.  Rovo^  11  La.,  494. 

Martin,  J.  The  plaintiff,  Mary  P.  McCollam,  one  of  the  heirs 
of  Sarah  A.  Palmer,  her  mother,  instituted  this  suit  against  the  sar- 
▼ivingr  husband  of  the  latter,  alleging  that  the  deceased  left  four 
other  children,  all  of  whom  have  arrived  at  the  age  of  majority i  or 
are  emancipated,  and  four  others,  still  minors,  and  the  wards  of  the 
aurriving  husband ;  that  on  the  dissolution  of  the  community,  which 
had  existed  between  her  mother  and  the  said  surviving  husband, 
ahe  became  entitled  to  her  part  of  the  property  of  the  commu« 
nity :  and  that  an  inventory  was  made,  but  that  no  partition  has 
taken  place.  The  petition  concludes  with  a  prayer  that  another 
inventory  and  a  partition  may  be  made,  experts  being  first  appoint- 
ed, to  ascertain  whether  the  partition  may  be  made  in  kind  or  other* 
wise ;  that  the  heirs  of  age,  residing  in  the  state,  be  personally 
cited,  those  under  age  by  their  tutor,  and  that  a  curator  be  appointed 
to  one  of  the  heirs  of  age,  who  resides  out  of  the  state.  Citations 
were  made  accordingly.  The  surviving  husband  excepted  to  the 
jurisdiction  of  the  court,  pleaded  the  general  issue,  and  averred 
that  one  half  of  the  property  of  the  community,  which  was  in- 
herited by  the  plaintiff  Mary,  and  her  co-heirs,  being  common  to 
him  and  them,  was  legally  adjudicated  to  him.  Judgment  by  de- 
fault was  taken  against  the  heirs  cited.  The  Court  of  Probates  de- 
creed, that  a  partition  should  be  made  as  prayed  for.  The  husband 
appealed. 

The  dismissal  of  the  appeal  is  prayed  for,  on  the  ground  that  the 
judgment  is  neither  a  final  one,  nor  such  an  interlocutory  one  as 
occasions  an  irreparable  injury,  as  either  party  aggrieved  may  be 
relieved  by  an  appeal  from  the  judgment  homologating  the  partition 
to  be  afterwards  rendered.  It  appears  to  us  that  the  judgment  is  ap- 
pealable from  as  a  final  one,  because  no  farther  proceedings  can  le- 
gally take  place  thereon  ;  the  judgment  not  directing,  in  what  man- 
ner the  partition  is  to  be  made,  whether  in  kind,  or  by  licita- 
tion,  and  no  notary  being  appointed  to  make  the  partition.  The 
plea  to  the  jurisdiction  not  having  been  acted  on  below,  we  assume 
that  it  was  waived. 

On  the  merits,  it  appears  to  us  that  the  judge  erred,  in  failing  to 
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order  an  inventory,  to  cause  it  to  be  legally  ascertained  whether  the 
property  may  be  conveniently  divided  in  kind  ;  in  omitting  to  de» 
cree«  in  what  manner  the  partition  should  be  made,  id  eat^  in  kind, 
or  by  licitation ;  and  lastly,  in  failing  to  appoint  a  notary 
before  whom  the  partition  should  be  made.  The  Code  of  Practice, 
art.  1027,  expressly  requires  the  judge  to  direct  the  manner  in 
which  the  partition  shall  be  made,  and  to  refer  the  parties  to  a  no- 
tary whom  he  shall  appoint  to  make  the  partition.  The 
same  provision  is  made  in  the  Civil  Code,  art.  1267,  which  requires 
that  when  the  judge  has  ordered  the  partition,  and  regulated  ikt 
manner  in  which  it  shcdl  be  metde,  he  shall  refer  the  parties  to  a 
notary,  appointed  by  him,  to  continue  the  judicial  partition  to  be 
made  between  them,    lb.,  arts.  1261  and  1591. 

It  is  therefore  ordered,  that  the  judgment  be  reversed,  and  the 
case  remanded  for  further  proceedings,  according  to  law ;  the  costs 
of  the  appeal  to  be  borne  by  the  plaintiffs  and  appellees. 


SuccKssioN  or  Charles  Morgan. 

The  fimctions  of  an  attorney  appointed  by  a  Court  of  Probates  to  represent  the 
absent  heirs  of  a  succession,  cease  vhenever  the  heirs  present  themselTes,  or  send 
their  powers  of  attorney  to  claim  their  respective  portions  of  the  estate. 

Where  a  sum  of  money  has  been  left,  to  be  expended  under  the  direetioos  of  a 
particalar  individual,  for  the  promotion  of  a  specified  objcet,  he  may  appoint  aa 
agent  to  receive  it,  though  its  disbursement,  for  the  purposes  indicated  by  the 
testator,  must  be  necessarily  made  by  himself,  or  under  hit  directioa. 

Lucius  C.  Duncan,  is  appellant  from  a  judgment  of  the  Probate 
Court  of  New  Orleans,  Bermudez,  J. 

Duncan,  pro  8e>,  and  Kennedy,  attorney  for  the  absent  heirs, 
submitted  this  case  pn  the  points  filed. 

BuLLARD,  J.  The  petitioner,  Lucius  C.  Duncan,  represents 
that  the  testament  of  Charles  Morgan,  deceased,  had  been  admitted 
to  probate,  that  Matthew  and  George  Morgan  had  qualified  as  tes- 
tamentary executors,  and  that  Thomas  Kennedy  had  been  ap* 
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pointed  attorney  of  the  absent  heirs.  He  further  represents  that 
himself  and  Georg^e  Morgan  had  been  appointed  jointly  and 
aeverally  attorneys  in  fact  of  the  heirs  and  lef^atees,  and  that  their 
powers  ha¥e  been  filed  in  the  Court  of  Probates,  but  that  said 
Morgan  has  doclined  aocepting  the  agency,  which  in  consequence 
deYolves  upon  the  petitioner  alone.  He  prays  to  be  recognized  as 
die  attorney  in  fact  of  tlie  heirs  and  legatees,  and  that  the 
attthority  of  the  attorney  of  the  absent  heirs,  under  the  appointment 
4»f  the  Court  of  Probates,  be  revoked. 

The  only  qaestion  which  the  case  presents  is,  whether  the 
fanctions  of  the  attorney  cease,  on  the  exhibition  of  the  powers 
giren  by  the  absent  heirs.  Article  1210  of  the  Civil  Code,  ap- 
pears to  be  decisive  of  this  question.  It  provides  that  *the  counsel 
of  the  absent  heirs  shall  continue  to  act  as  suoh  until  the  heirs 
present  themselves  or  send  their  powers  of  attorney  to  claim  the 
succession,  or  until  the  curator  is  finally  discharged.'  It  is  not 
denied  that  the  heirs  are  represented  by  the  petitioner.  Their 
powers  of  attorney  appear  ample  and  properly  authenticated. 

But  the  testament  contains  a  disposition  for  the  promotion  and 
extension  of  the  church  and  religion  of  Christ,  within  the  limits 
of  the  United  States,  under  the  direction  of  the  Reverend  Mr.  East- 
bum,  the  time  and  manner  to  be  prescribed  by  him.  For  this 
purpose,  the  testator  disposes  of  the  residuum  of  his  estate.  The 
procuration  of  the  trustee  thus  appointed,  is  also  in  the  record. 

The  Probate  Court  was  of  opinion  that  none  of  the  petitioner's 
constituents  are  entitled  to  the  delivery  of  the  succession,  and  that 
he  cannot  be  put  into  possession ;  but  that  the  executors  must  per- 
form their  duties  in  settling  the  succession  under  the  will,  and  that 
the  attorney  appointed  to  represent  the  absent  heirs  must  aee  that 
this  duty  be  performed. 

We  are  of  opinion  that  the  court  erred.  Eastbum,  the  trustee 
named  in  the  will,  is  not  an  heir,  and  is  not  of  course  represented 
by  the  attorney  of  absent  heirs.  He  may  well  receiFo  the  legacy 
through  an  agent,  although  the  disbursement  <7f  k,  for  the  charitable 
purposes  indicated  by  the  testator,  must  be  made  by  himself,  or 
under  his  direction.  But  the  question  is  not  whether  the  heirs 
shall  be  put  in  possession,  but  whether  they  are  now  duly  re. 
presented  in  this  state  by  an  attorney  in  fact,  so  as  to  put  an  end  to 
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the  fanctioQS  of  the  attorney  of  the  absent  heirs.  Whether  the 
executors  are  to  proceed  with  the  administration  of  the  estate  or 
not,  is  a  question  not  presented  by  the  record.  The  heirs  axe  all 
of  age,  they  hare  sent  forward  their  powers,  and  in  our  opinion, 
the  counsel  heretofore  appointed  to  represent  them  in  relation  to 
the  estate  is  fundiu  officio. 

It  iSf  therefore,  decreed  that  the  judgment  of  the  Court  of  Probates 
be  reversed,  and  ours  is,  that  the  petitioner,  Lucius  C.  Duncan, 
be,  and  he  is  hereby  recognized  as  the  attorney  in  fact  of  the 
absent  heirs  of  Charles  Morgan,  deceased;  that  the  appoint- 
ment heretofore  made  of  Thomas  Kennedy,  as  attorney  of  said 
absent  heirs,  be,  and  the  same  is  hereby  vacated ;  and  that  the  cosis 
be  paid  by  the  estate. 


BlTRRELL  MtBRS  V.   JoHN  L.   Db  LeB. 

The  eharter  of  the  Clinton  and  Port  Hudson  Rail  Road  Companj  empowers  the 
•ompanj,to  transfer,  for  any  legal  purpose,  notesbelongfing  to  it 

Afpbal  from  the  District  Court  of  East  Feliciana,  Johnsonj  J. 

/.  P,  Stdlard,  for  the  plaintiff. 

Lawson^  for  the  appellant. 

Garland,  J.  This  suit  is  brought  on  a  promissory  note  for 
$672,  payable  to  Joseph  Nichols,  Cashier  of  the  Clinton  and  Port 
Hudson  Rail  Road  Company,  or  order,  and  by  him  endorsed  to  the 
plaintiff,  under  a  resolution  or  order  of  the  Board  of  Directors. 

The  answer  alleges,  that  the  corporation,  under  which  the  plain- 
tiff claims,  has  no  right  or  legal  authority  to  transfer  the  note  sued 
on,  either  by  their  charter  or  by-laws,  and  that  therefore  the  plain- 
tiff has  no  right  to  it. 

It  is  further  arerred,  that  the  note  was  pledged  to  the  state,  by 
yirtue  6(  an  act  of  the  legislature,  passed  in  1839,  and  a  notarial 
act  made  by  the  company  in  conformity  thereto ;  and  that  said  not« 
is  now  the  property  of  the  atate. 
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The  defendant  further  answers*  that  the  debt  is  extinguished  by 
compensation,  the  aforesaid  Rail  Road  Company  having  been,  at 
the  time  of  the  transfer,  indebted  to  him  in  a  larger  amount. 

And,  finally,  he  says,  that  if  the  note  is  not  discharged  by  com- 
pensation, he  has  a  right  to  pay  it  in  the  notes  of  the  said  com- 
pany. 

On  the  trial,  it  was  proved  that  the  plaintiff  took  the  note  on  the 
Ist  of  April,  1841,  it  having  become  due  on  the  27-90th  of  Janu- 
ary, 18d0,  and  that  he  gave  a  valuable  consideration  for  it.  Some 
time  after  the  transfer,  the  note  was  presented  to  the  defendant  for 
payment,  who  said  that  he  had  notes  of  the  Clinton  and  Port  Hud- 
son Rail  Road  Company  at  home,  and  that  he  would  call  and  pay 
It.  The  plaintiff's  attorney  told  him,  that  if  he  had  the  notes,  he  sup- 
posed he  should  be  compelled  to  take  them.  A  few  days  afterwards, 
the  attorney  again  saw  the  defendant,  who  made  the  same  state- 
ment, when  the  former  told  him,  that  he  would  not  take  the  notes 
of  the  company.  On  neither  occasion  was  any  tender  made  of  the 
notes;  nor  were  any  ever  offered  at  the  trial,  or  at  any  other 
time. 

The  note  sued  on,  was  transferred  by  authority  of  the  Board,  to 
pay  debts  which  the  corporation  owed. 

There  was  a  judgment  against  the  defendant,  from  which  he  has 
appealed. 

In  the  year  1833,  the  legislature  created  a  corporation  for  the 
purpose  of  constructing  a  rail  road  from  Port  Hudson  to  Clinton, 
in  the  parish  of  East  Feliciana.  By  subsequent  acts  this  charter 
was  amended,  and  banking  privileges  were  conferred  ;  and,  finally, 
by  an  act  passed  in  1839,  the  state  issued  its  bonds  for  $500,000,  as 
a  loan  to  the  company.  In  order  to  secure  the  payment  of  said 
earn  and  interest,  the  corporation  was  bound  to  mortgage  and 
pledge  the  rail  road,  the  stock  in  the  institution  secured  by  mort- 
gages on  real  estate,  and  all  its  other  property,  movable  and  im- 
movable.   Acts,  1830,  p.  214,  see.  2, 

In  partial  conformity  with  the  last  mentioned  law,  the  corporation, 
by  its  authorized  agent,  passed  a  notarial  act,  by  which  it  mort- 
gaged, or  pledged  to  the  state,  the  rail  road,  all  the  stock  secured 
by  mortgages,  and  the  real  estate,  but  nothing  was  said  about  the 
Botes,  or  a  pledge  of  them. 
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Under  the  powers  granted  by  law  to  the  Clinton  and  Port  Hud- 
son Rail  Road  Company,  we  think  that  the  corporation  has  the 
power  of  transferring  the  notes  due  to  it,  for  the  purpose  of  paying 
its  debts,  or  for  any  other  legal  purpose.  The  title  of  the  note  is, 
therefore,  legally  vested  in  the  plaintiff. 

There  is  no  evidence  that  the  note  ever  was  pledged  to  the  state, 
admitting  such  a  pledge  to  have  been  necessary  under  the  act  of 
the  legislature,  passed  in  1839.  No  mention  of  this  note  is  made 
in  the  act  of  pledge  or  mortgage,  nor  was  it  ever  delivered  to  the 
state,  or  to  any  of  its  officers ;  it  is,  therefore,  no  pledge  of  the 
note,  according  to  law.     Civ.  Code,  arts.  3119,  3120. 

As  to  the  defendant's  claim  to  pay  the  note  ia  the  notes  of  the 
company,  it  is  unnecessary  to  notice  it,  as  he  never  tendered  the 
notes,  or  made  any  legal  effort  to  pay  with  them,  or  any  thing  else. 

The  defendant's  plea  of  compensation,  cannot  avail  him.  The 
cashier  of  the  bank  says,  that  he  had  a  deposite  in  the  same,  but 
that  he  understood  it  was  there  to  pay  another  debt.  The  compen- 
sation, based  on  the  account  filed  by  the  defendant,  cannot  be  sus- 
tained. The  demand  was  unsettled  when  the  note  was  transferred, 
and  there  is  no  evidence  that  anything  was  owing  from  the  bank 
or  company  to  the  defendant  at  the  time;  and  it  is  shown  that 
there  are  other  debts  due  from  defendant  to  the  company,  not  in- 
cluded in  the  settlement. 

Judgment  cffirrMd, 
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Isaac  McGobd  and  others   v.  The  West  Feliciana  Rail  Road 

Company. 

Suit  on  a  eontraet  entered  into  by  certain  indiTidvaU,  the  petition  setting  forth  tlieir 
names,  and  reciting  that,  under  the  firm  of  haacJIilcCwrd  and  Company^  they  had 
undertaken  to  execute  certain  work,  f  n  articles  of  partnership,  entered  into  for  the 
purpose  of  executing  the  work,  subsequently  to  the  contract,  it  is  provided  that 
the  name  of  the  firm  shall  be  McCord  and  Company :  Held,  that  the  rariance 
between  the  name  of  the  firm  as  recited  in  the  petition,  and  as  set  fi>ilh  in  the  ar* 
tide*  of  agreement,  is  immaterial. 

Where  the  rtcord  shows  that  all  die  persons  who  entered  into  the  original  contract 
with  the  defendants,  are  plaintiffs,  it  will  be  no  objection  that  others,  who  became 
■nbsequentlj  interested  in  the  contract,  without  the  privity  of  the  defendants,  are 
not  made  parties  to  the  suit 

Where  a  partnership  has  been  dissolved  by  the  death  of  one  of  the  members,  an 
action  may  be  maintained  by  the  survivors,  and  the  legal  representatives  of  the 
deceased. 

In  an  action  bj  the  sonriyors,  and  the  curator  of  the  succession  of  a  deceased  partner, 
the  death  of  the  curator  pendente  67«,  is  no  cause  for  dismissing  the  suit.  The 
action  may  be  prosecuted  by  the  heirs,or  other  legal  representatives  of  the  deceased 
partner. 

Action  before  the  District  Court  of  West  Feliciana,  Weems^ 
Parish  Judge,  presiding.  The  petition  alleges  that  the  defendants 
are  indebted  to  the  plaintiffs  in  the  sum  of  five  hundred  thousand 
dollars,  for  this  :  that  on  the  13th  of  January,  1836,  the  petitioners, 
Isaac  McCord,  John  Thpmpson,  Usal  Hopkins,  since  deceased,  and 
whose  succession  is  represented  by  Archibald  Harralson,  as  curator, 
John  Cummings,  and  Charles  A.  Snyder,  did,  under  the  firm  of 
Isaac  McCord  and  Company,  bind  themselves  to  execute  all  '  the 
grading  and  road  formation'  of  the  West  Feliciana  Rail  Road,  for 
which  the  Rail  Road  Company  agreed  to  pay  them  in  the  manner 
set  forth  in  the  contract  annexed  to  the  petition.  The  petitioners 
also  allege  that  it  will  appear  from  the  contract,  that  the  work  to  be 
executed  by  them  amounted,  at  the  contract  prices,  to  the  sum  of 
five  hundred  thousand  dollars ;  that  soon  after  the  said  13th  of 
January,  they  commenced  the  execution  of  their  part  of  the  con- 
tract, and  continued  to  discharge  every  obligation,  which  it  imposed 
on  them,  until  the  1st  of  August,  1837,  when,  although  they  had 
taken  all  the  necessary  measures  for  complying  on  their  part  with 
the  contract,  by  engaging  laborers^  purchasing  timber,  procuring 
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tools,  dbc,  they  were  compelled  to  suspend  operations,  in  conse' 
quence  of  the  neglect  of  the  company  to  perform  its  part  of  the 
contract.  They  allege,  that  up  to  the  time  when  they  were  thus 
compelled  to  suspend  operations,  they  had  executed  work,  of  which 
the  particulars  are  detailed,  to  the  value  of  five  hundred  thousand 
dollars.  They  further  allege,  that  in  consequence  of  the  failure  of 
the  Rail  Road  Company  to  comply  with  its  engagements  in  varioua 
important  particulars,  which  are  specified,  they  have  sustained 
damage  to  the  amount  of  five  hundred  thousand  dollars. 

The  petitioners  also  aver,  that  the  defendants  are  indebted  to  them 
in  the  further  sum  of  thirty  thousand  dollars,  for  the  erection  of  a 
bridge  over  the  bayou  Sara,  under  another  contract  made  with  them 
on  the  9th  of  December,  1836. 

By  a  provision  in  the  articles  of  copartnership  entered  into  be- 
tween the  plaintiffs,  on  the  7th  of  May,  1836,  it  is  declared  '  that  the 
association  shall  be  known  as  the  firm  of  McCord  and  Company ^^ 
It  appears  from  these  articles,  that  one  Henry  Colestock  was  also  a 
member  of  the  association,  though  not  a  party  to  the  contracts  with 
the  Rail  Road  Company,  which  had  been  executed  on  the  Idth  of 
January,  preceding.  The  subsequent  contract  of  the  9th  of  December, 
1836,  for  the  erection  of  the  bridge  over  the  bayou  Sara,  is  not  in 
the  record.  On  the  17th  of  December,  1839,  the  death  of  Harral- 
son,  the  curator  of  Hopkins,  one  of  the  plaintiffs,  was  suggested, 
and  leave  obtained  from  the  court  to  make  the  representatives  of 
Hopkins  parties  to  the  suit;  and  on  the  27th  of  May,  1841,  John 
Cummings,  who  had  been  appointed  curator  to  his  vacant  succes* 
sion,  was  made  a  party. 

Lobdell  and  Turner^  for  the  appellees.  No  counsel  appeared 
for  the  plaintififs. 

BvLLARD,  J.  The  defendants  relied,  in  the  court  below,  on  the 
following  exceptions,  which  were  pleaded  in  limine  litis,  1.  That 
the  plaintiflTs  cannot  maintain  the  action  under  the  name  and  style  of 
Isaac  McCord  and  Company,  because  the  name  in  the  articles  of 
partnership  is  McCord  and  Company.  2.  That  there  were  other 
parties  to  said  contract,  who  have  not  been  made  parlies  to  this 
action.  3.  That  the  partnership  was  a  special  one,  and  was  dis- 
solved by  the  death  of  Hopkins ;  and  no  action  can  be  maintained 
in  the  name  of  the  late  firm.    4.  That  the  petition  is  vaguei  uncer- 
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tain,  and  contradictory.  5:  That  the  damages  are  not  specially  set 
forth,  and  that  only  special  damages  can  be  recovered.  6.  The 
death  of  Harralson,  curator  of  one  of  the  parties,  since  the  inception 
of  the  suit. 

The  second  and  fonrth  exceptions  having  been  sustained,  and  the 
suit  dismissed,  the  plaintiffs  appealed. 

I.  The  names  of  the  plaintifis  are  set  forth,  and  whether  they  call 
themselves  Isaac  McCord  and  Company,  or  McCord  and  Company, 
is  not  material. 

II.  The  record  shows,  that  all  the  persons  who  entered  into  the 
original  contract  with  the  defendants,  are  plaintiffs  in  this  action.  If 
other  persons  became  interested  afterwards,  it  does  not  appear  that 
it  was  with  the  privity  of  the  defendants,  and  they  can  have  no 
direct  action  upon  the  contract.  The  action  was  well  brought,  in  the 
names  of  the  original  contracting  parties. 

lit.  Admitting  that  the  partnership  was  dissolved  by  the  death  of 
Hopkins,  it  does  not  follow  that  the  parties,  and  their  legal  repre* 
sentatives,  could  not  maintain  this  action. 

lY  and  Y.  The  petition  appears  to  us  to  set  forth  the  cause  of 
action,  with  sufficient  certainty. 

YI.  The  death  of  the  curator  of  one  of  the  original  contractors, 
pendente  lite^  does  not  appear  to  us  a  sufficient  cause  for  dismissing 
the  action.  The  heirs,  or  other  legal  representatives,  might  well 
come  in,  and  prosecute  the  suit. 

We  conclude  that  the  court  erred  in  dismissing  the  suit. 

It  is,  therefore,  adjudged,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  cause  be  remanded  for  further  proceedings 
according  to  law ;  the  defendants  paying  the  costs  of  this  appeal. 
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Roi^mo,  GoverooTa  for  the  use  of  Corlis,  v.  Peters  af»d  Qtbevi,  S<e«arit«es,  &c. 

AvDbb  BnvTSVv  BomaV)  Goy^wot  of  ihe  Stft^  of  LouisiUft, 
for  tke  lue  of  Javm  Coblis  v.  Sj^vvl  i.  l^snBs  uiad  oiliei;B, 
securities  of  Charles  F.  Hozey,  sheriff. 

Jttdgpnent  for  k  eertam.fttiD,  with  daipages  at  twentj  per  cent  a  year,  from  a  perio4 
anterior  to  the  judg;ment,  till  paid';  ffeld,  that  to  obtain  a, suspensive  appeal,  the 
hond  must  exceed  b/  one-half  the  amount  of -the  judgment,  includmg  the  damagea 
▼hleh  had  aeeruedrat  the  time  it  vaa  renderedi 

Appucation  -for  a  writ  of  prohijbition  to  the  judge  of  the  DIsXrict 
Court  of  the  First  District,  Buchanan,  J. 

Martin,  J.  Peters  and  others,  sureties  of  Hozey,  the  sheriff, 
and  appellants  in  this  case,  pray  that  the  execution,. which  has 
issued  since  the  appeal  on  the  ground  that  an  insufficient  hond  waji 
given,  may  he  enjoined. 

The  judgment  ia  against  the  six  sureties  severally  for  $1353^  58, 
withd  amages  thereon  at  the  rate  pf  twenty  per  cent  per  anpum, 
from  the  11th  of  July,  1840,  till.  paid.  Four  of  the  sureties,,  are 
applicants,  for  an  injunction.  Three  of  the  applicants,.ha\re,  with 
a  fourth  ohligor,  given  a  joint  and  several  hond  for  twenty  five 
hundred  dollars;  and  t)ie  fourth  applicant,  with  a|i  o^hec  ohligor, 
has  given  a  joint  hond  for  the  same  sum.  The  four  applicants 
united  in  one  petition  of  appeal,,  on  which  the  judge  made  an  order 
granting  the  appeal,  on  their  giving  surety  in  the  su|n  of  twenty 
five  hundred  dollars.  It  i3  clear,  the  appeal  on  such  i^  hond  is  de- 
volutive only.  Each  judgment  was  for  81:353  68,  and  damages, 
which,  at  the  time  of  rendering  the  judgment,  an^ounted,  at  twenty 
per,  cent  per  annum,  from  the  11th  qf  July,  1840,  to  the  19th  of 
January,  1842,  upwards  of  eighteen  months,  to  more  than  four 
hundred  dollars,  making  in  all  $1753  58.  The  hond  for  a  sus- 
pensive appeal,  according  to  art.  575  of  the  Code  of  Practice, 
ought  to  have  heen  for  that  sum,  and  one-half  more,  or  $2630  37, 
for  each  appellant.     The  application  must  therefore  he  rejected* 

Mxcou,  for  the  application. 

Hgglestotit  contra. 
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-  Ir  bSI 

RsBBA»  H;  Cjuvn  «.  The  FiRst  MuNiciPiXiTT  or  xkk  Citt    48  eta 
or  New  Orleans.  fio^fiw 

WWre  n  ja4|pne«  Ims  bei5&  •btnlned  «galtiat  &  pMty,  in  m«Aae  not'Ocprenlj  in- 
«liKiiMl  amolig  thpie  ta  wkieh  the  Code  of  Prafitiee  pretevibea  that  aa  action  ^ 
nnllitjf  will  Jte,  and  he  shows  that  he  will  sustain  real  injury  unless  he  can  obtain 
relief,  which  eannot  be  ha(i  on  appeal,  and  the  case  presents  fiicts  on  which,  la 
Che  other  states  of  the  Union,  t  court  of  eipiity  would  interfere,  relief  taky  he 
Ipranted ;  hut  not  unlesa  the  applicant  atate  partieidarly  aB4  specially  the  nature  of 
(be  defente,  and-the  fihcts  on  which  be  seeks  r^ief,  apd  prore  that  be  has  been  guU^ 
of  no  lache*.  It  will  not  suffice  to  aHqge^  that  he  has  a  good  and  valid  defence  to 
the  action. 

IhitE  to  show  feacise  wliy  a  mandamus  should  not  be  issued  io 
the  judge  of  the  District  Court  of  the  First  District,  Buehanafit  J\ 

Martin,  J.  The  judge  of  the  First  District,  in  answer  to  a  rule 
to  show  cause  why  a  tnandamus  shduld  not  be  isstied,  conimiinding 
him  to  grant  lin  injunction  oh  the  petition  of  the  First  Munici- 
[latity,  states : 

JF7r9/,  That  the  ibjunction,  asked  by  the  Municipality,  Would 
be  a  renewal  of  another  theretofore  granted  and  dissolved;  atld 
from  the  dissolution  of  which  thete  is  no  appeal. 

Secondly,  That  the  iillowarice  of  the  injunction  was  a  nidtter  iii  hii 
discretion,  which  was  duly  exercised,  ftUd  for  this  he  refers  to  the 
record  of  the  suit. 

The  tule  Was  granted;  on  the  affidaTit  of  the  Municipality;  that 
shortly  after  the  rendering  of  the  judgnient  agAihst  it;  a  petitiotl 
was  presetlted,  praying  that  its  nullity  niight  be  declared,  and  that 
the  executlbii  of  it  might  be  enjoined.  The  injuhctidii  obtained 
was  dissolved,  on  the  ground  that  the  facts  bii  Which  it  wets  claimed 
had  not  been  siifllciently  set  forth.  Whefetipoo,  a  second  petition 
wasl  pre^eiited,  in  whi6h  the  deflcienties  of  the  first  were  attempted 
io  be  supplied,  and  a  second  injunction  was  prayed  for,  with  a  teii- 
der  of  the  bond  ini  security  required  by  law.  The  judge  tefused 
tt>  allow  the  injunction. 

The  original  petition  averred  ihutt  a  judgment  by  defaiilt  tatceri 
against  the  Municipality  had  been  confirmed,  lind  made  final.  It  al- 
leged, that  both  the  judgment  by  default,  and  the  final  one,*  ar^  null, 
because  before  either  was  obtained,  the  attorney  of  the  Municipa* 
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lity  had  prepared  an  aD8weT»  which  he  had  sent,  and  which  had 
been  delivered  to  the  clerk  of  the  courts  or  to  ooe  of  his  depatiea» 
which  answer  was  lost.  In  the  second  petition*  the  insufficiency  of 
the  first  was  attempted  to  be  supplied,  by  an  averment  that  the  an- 
swer prepared  by  their  attorney  contained  the  plea  of  the  general 
issne,  and  that  the  Municipality  had  a  good  and  valid  defence, 
which  it  would  have  established  on  the  trial  of  the  suit,  if  an  op- 
portunity had  been  afforded  to,  it  to  do  so. 

The  verity  of  the  allegations  in  both  petitions,  was  attested  by 
the  mayor,  and  by  the  individual  by  whom  the  attorney  of  the  Mu- 
nicipality had  sent  the  answer  to  be  filed* 

This  action  does  not  expressly  present  one  of  those  caseS;  in  which, 
th^  Code  of  Practice  declares  tba,t  an  action  of  nullity  will  lie ;  but 
we  are  not  ready  to  say,  that  after  a  judgment  has  been  obtained, 
by  which'  the  party  shows  that  he  will  sustain  a  real  injury  unless 
ke  can  pbtain  relieft  and  U^at  relief  cannot  be  sought  in  this  court, 
it  may  npt  be  obtained  in  the  lower  court,  where  the  case  presents 
facts,  on  which,  in  the  other  states  of  the  Union,  a  court  of  equity 
would  interfere.  But  the  applicant  must  show  specifically  the  facts 
on  which  he  seeks  relief.  It  does  not  suffi.Qe  for  him  to  say,  that  he 
has  a  good  and  valid  defence.  He  must  state  particularly  an4.  spe- 
cially, what  that  defence,  is  ;  a^ad  he  must  show  that  he  has  been 
guilty  of  no  laches.  In  the  present  tase,  t^e  party  is  not  able  to 
show  whether  the  answer  was  given  to  the  clerk,  or  to  one  of  his 
deputies.  It  does  not  appear  that,  on  the  part  of  the  defendants, 
any  a^teption  was  paid  to  the  case,  until  after  the  execution  reached 
th,e  hands  of  the  sheriflf.  The  plea  of  the  general  issue,  we  assume, 
^fas  disproved;  for  otherwise,  the  judgment  could  not  have  been 
madio  final*  It  is  not  pretended  tb^st  the.  plaintiff  had  recourse  to 
any  improper  m^eans  to  obtaip  the  judgment ;  and  the  Municipality 
bas  not  shown,  noc  even  averred,  specially,  any  particular  fact, 
^hich  may  Ijsad  to  the  (conclusion  that  another  trial  would  prodace 
a  different  nesult.  The  allegations  on  which  the  extraordinary 
remedy  sought  for  is  expected,  are  too  general  and  indefinite.  Tha 
rule  must,  theriQfor.e»  be  discharged. 

JtoidiuSf  for.  tbq  applicant9, 

Chifii^pro  H. 
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JACQ.VB8  PoTiES  V.  CHAmLBs  Hasman  and  another. 

Both  the  debtor  and  kis  rendee  mqat  be  BMde  parties  to  an  action  to  annul  a  m1c» 
aUei^ed  to  liave  been  made  in  fraud  of  the  rights  of  the  plaiktilT  as  a  privileged 
creditor. 

Cbaeles  Henrt  Breisoass,  one  of  the  defendants,  is  appellant 
fron  a  judgment  of  the  District  Court  of  the  First  District* 
Buekananf  J.,  annulling  a  sale  from  Harroan  to  Breisgass,  of  the 
GonteBti  of  a  shop,  which  the  plaintiflr  had  sold  to  Harman.  The 
petitioner  aTOTS  that  the  sale  to  Breisgass  was  fictitious,  and  in* 
tended  to  defraud  him  of  his  privilege  on  the  goods  for  the  balance 
of  the  price,  for  which  Harman  had  given  his  notes.  The  notes 
wefe  not  due  at  ,the  institution  of  the  suit ;  but  became  so,  shortly 
altefwards. 

Tlie  appeal  bond  was  executed  on  the  19th  of  January,  1839, 
witk  one  Nichols  as  security.  By  an  agreement  of  the  18th  of 
February  following,  between  the  counsel  of  the  plaintiff  and  the 
appellant,  it  was  stipulated  that  if  a  particular  person  should  be 
added  as  a  further  security  on  the  appeal  bond,  no  motion  should 
W  made  to  dismiss  the  appeal.  It  does  not  appear  from  any  thing 
io  tile  record,  that  the  additional  security  was  ever  furnished.  The 
record*  was  filed  in  the  appellate  court  on  the  18th  of  February,  18:19. 
On  the  dnd  of  November  of  the  same  year,  a  rule  was  taken  before 
the  judge  of  the  District  Court,  on  the  defendant,  to  show  cause 
*  why  bis  appeal  should  not  be  set  aside,  on  the  ground  that  he  had 
not  famished  security  according  to  law,  and  to  bis  agreement.*  On 
the  trial  of  the  rule,  the  judge,  *  taking  into  consideration  the 
written  agreement  between  the  parties,  and  the  proof  that  both  the 
defendants  had  absconded,  and  that  their  counsel  had  removed  to 
Texas,'  ordered  the  appeal  to  be  set  aside. 

Simon,  J.*  This  case  comes  before  us  in  a  very  imperfect  state. 
The  plaintiff*,  who  seeks  to  set  aside  a  sale  of  certain  goods,  which 
he  alleges  was  made  by  one  of  the  defendants  to  the  other,  in  fraud 
of  his  privileged  rights,  prayed  that  both  his  debtor  and  Breisgass, 
the  vendee,  might  be  cited,  that  a  writ  of  sequestration  might  be 

*  This  opiaioo  was  delivered,  March  30th,  1S40. 


6»  NEW  ORLEANS, 


Potier  V,  Harnittii  And  ancftfaer. 


issued,  the  goods  be  sold,  and  that  he  have  judgment  against  both 
defendants  for  the  aroouot  due  him.  Breisgass,  onlji  was  cited, 
and  joined  issue.  His  co-defendant  does  not  appear  to  have  been 
cited,  nor,  if  he  was  absent  from  the  state,  i^as  any  ctirator  ad 
hoc  appointed  to  represent  him.  In  this  state  of  the  case, 
the  parlies  before  the  court  proceeded  to  trial;  a  verdict  was  found 
by  the  jury  in  fa  vol*  of  the  plaintiff,  and  the  defendant^  Breisgass, 
after  an  attempt  to  obtain  a  new  trial,  appealed.  It  is  also  to  be 
noticed)  that  the  judgment  of  the  court  was  rendered  on  the  10th  of 
January 4  that  the  motion  for  a  new  trial  was  made  on  the  14tb, 
and  that  on  the  17th,  after  the  judgment^  an  attorney  was  ap- 
pointed by  the  court  to  represent  the  absent  defendant,  Harihao. 

It  is  perfectly  clear,  that  this  action,  which  is  one  to  revoke  a 
contract  made  in  fraud  of  the  rights  of  a  privileged  creditor,  could 
not  be  exercised  against  Breisgass  alone,  since  the  debt  claimed  by^ 
the  plainiifT,  had  never  been  liquidated  by  a  judgment;  and  it  was 
necessary^  in  order  to  reach  the  plaidtiflTs  objects^  that  both  the 
parties  against  whom  the  fraud  is  alleged,  should  have  been  ite- 
presented  in  the  suit.  Civil  Code,  arts.  1967i  1070^  and  1071.  It 
b  true,  that  the  plaintiff*,  in  his  petition^  prayed  that  his  debtor 
might  be  cited,  and  it  must  have  been  a  great  oversight  on  the  part 
of  his  counsel,  to  have  proceeded  to  judgment,  without  having 
the  defendant.  Barman,  legally  represented.  We  think,  however, 
that  the  justice  of  the  case  requires  that  it  should  be  remanded. 

It  is,  therefore,  ordered,  that  the  verdict  be  set  aside,  and  the 
judgment  of  the  District  Court  be  reversed ;  that  thia  case  be  re- 
manded for  further  proceedings ;  and  that  the  plaintiff  and  appellee 
pay  the  costs  in  this  court. 

Schmidt^  for  the  plaintiff. 

Bandall,  for  the  appellant. 
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Samb  Cass— RE*HEAiiiNe. 

Wl»9ve  tn  appeal  hM  beeq  Uke«,  an4  bond  tod  teewit j  given  aecording  to  Imw,  tUe 
inferior  eourt  ha«  do  further  cognizance  of  the  case,  than  to  aend  up  the  ivcord. 

One  vho  has  sustained  no  injury  by  a  sale,  has  no  riglit  to  annul  it,  though  it  mnj 
lutre  been  intended  to  defraud  him. 

Schmidt^  prayed  far  a  re-betkring:  /fr^.  Because  the  appellate 
eocirt  could  BK>t  take  cogDuanee  of  ihe  appeal*  which  had  heen  dis- 
misfled  by  the  District  Court,  ualess  such  dismissal  had  been  ap* 
pealed  fromt  which  was  oyol  the  case.  To  entitle  a  defendant  to  a« 
appeal,  he  must  give  boiKl',  y?itk  good  security,  residing  within  th€ 
jurisdiction  of  the  court,  &c.  Code  of  Prac,  575.  The  plaifitifi' 
has  a  right  to  show  the  insufficiency  of  the  securky,  which  canaot 
be  done  Vck  the  (Appellate  court,  as  U  kivolves  a  c^uesiioB  of  fact*  de- 
pending on  the  testimony  of  witnesses.  Unless  the  lower  court 
possess  the  power  of  rescinding  the  appeal,  the  plaintiflT  may  be  de- 
prired  of  his  clearest  rights. 

Secondly,  Because  it  waa  luuMceesary  to  obtain  a  judgment 
against  Harman,  previously  to  proceeding  against  Brei$gass.  The 
action  is  ex  delicto,  and  both  defendants  are  liable  in  solido.  Mori- 
zart,  ^c.  V.  Jacquinet.  2  Dallez,  1829.  Jurisprud.  XIX  Siecle, 
p.  136.     Where  parties  are  liable  in  soHdo,  either  may  be  sued. 

Randall^  for  the  appellaat. 

Garland,  J.  A  re<hearing  has  been  granted  in  this  case>  on,  two 
%aeetiona : 

First,  "Whether  this  court  can  take  cognizance  of  the  appeal, 
after  it  has  been  dismissed  by  the  District  Court  because  of  the  ia- 
suiiipieDcy  of  the  security  on  the  appeal  bond. 

Secondly*  Whether  it  was  neoessary  to  take  a  ji»dgmeiit  i^inst 
Harman,  or  to  make  him  a  party,  previous  to  obtaining  a  judgment 
against  Breisgass. 

Upoo  the  first  poixit,  it  had  been  often  decided,  that  aftec  air  ap- 
peal has  been  takeih  and  bond  and  security  given  according  to  law, 
the  inferior  court  has  no  further  cognizance  of  the  cause,  than  to 
send  up  the  record.  4  La.,  205.  7  lb.,  448.  9  £b.,  49.  In  this 
qase^  an  agreement  as  to  tbe  secuwty  wa&  entered  lytp-  b5(  the  parties. 
It  is  Qot  showQi  that  it  has  been  "Kiolatsd  in  any  respeat ;  and  the 
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proceedings  in  the  District  Court  seem  to  us  altogether  irregular,  as 
the  appeal  had  been  for  several  months  pending  in  this  court. 

Upon  the  second  point,  we  are  of  opinion,  that  our  judgmeat 
was  correct,  as  it  does  not  appear  whether  Harman  was  soheot 
or  not.  It  may  be,  that  he  is  able  to  pay  the  debt  claimed.  If 
80,  no  injury  has  been  sustained  by  the  plaintiff.  His  debts 
were  not  due  at  the  time  of  the  sale  from  Harman  to  Breisgass, 
and  if  the  former  should  be  legally  pursued,  it  is  possible  that 
the  notes  may  be  collected,  without  interfering  with  the  sale  m 
question.  It  may  be,  that  the  sale  was  intended  to  defraud  (be 
plaintiff;  but  if  he  sustains  no  injury  by  it,  he  has  no  right  te 
annul  it.  All  the  parties  should  be  before  the  court,  either  in 
person,  or  by  their  legal  representatives,  to  enable  us  to  do 
justice  among  them. 

We  therefore  see  no  Teason  to  change  our  former  judgment 
io  the  case. 


Daniel  Comstock  and  another  v.  Jean  Crxon. 

A  Jieri  fadOM  may  be  iuued  while  a  debtor  is  imprisoned,  or  vithia  the  limiti 
utider  a  capiat  ad  MotUfaeUndutn. 

To  preterre  his  reooarae  upoa  the  surety  In  a  bond  to  keep  the  prison  bounds,  the 
*  plaintiff  must  so  conduct  his  proceedings  as  to  be  at  all  times  able  to  nhrogste 
the  former,  to  all  his  rights  and  privileges  against  the  debtor. 

A  debtor, arrested  on  a  capiat  ad  •atUfadendum,  having  given  seonrity  to  keep  the 
prison  limits,  the  plaintiff,  on  discovering  property,  took  aoi  tL  JUri  fatiat,  sad 
seined  It,  vhereupon,  the  debtor  made  a  voluntary  surrender  for  the  bencAt  of  hi* 
creditors,  which  was  accepted  by  the  judge,  and  on  the  same  day  broke  the 
limits;  when,  all  proceedings  having  been  arrested,  the^Cenybdot  was  retnrned}  oa 
the  opposition  of  plaintiff,  the  surrender  was  rejected)  and  the  latter,  having  sbsn- 
doMd  his /m'/M^.ioed  the  security  on  his  bonds  JKf^lhat  Uie/frt'/KiM 
was  legally  isMod,  and  gave  a  Hen  o*  tke  propertji  that  the  nrrender  famC 
been  set  aside,  the  plaintiff  might  have  proceeded  to  make  his  monc^;  and  tkit 
by  neglecting  to  do  so,  the  surety  was  released. 

Afpeai  from  the  Commercial  Court  of  New  Orleans,  TFattf,  J* 
A  suit  having  been  commenced  against  the  defendant  on  two 
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separate  bonds,  for  the  prison  limits,  the  actions  were  consolidated, 
by  consent,  in  the  court  below. 

Eggltston^  for  the  plaintiflfs.  1.  The  debtor  is  bound,  at  his 
peril,  to  keep  within  the  limits ;  in  case  he  breaks  them,  his  surety 
must  suffer.  1  Moreau's  Dig.  p.  572,  sec.  13.  8  Mart.  N..S.  108. 
7  Johnson,  168.  2.  There  is  no  proof  that  the  debtor  returned 
within  the  limits,  before  the  suit  against  the  surety ;  but  the  estab* 
lishment  of  the  fact,  would  not  discharge  the  latter.  1  Moreau's 
Dig.,  p.  572,  sec.  13.  Tillman  v.  Lansings  4  Johnson,  45.  Dash 
V.  Fan  Kleeck,  7  lb.  479.  9  lb.  234.  3.  The  debtor  had  no 
light  to  leave  the .  limits,  before  the  homologation  of  the  delibera- 
tions of  the  creditors.  1  Moreau's  Dig.  pp.  568-9,  sees.  4,  5,  6. 
4.  The  alias  fieri  facias  did  not  operate  a  release,  of  any  ad- 
Tantage  acquired  under  the  capias  ad  satisfaciendum.  Elliott 
V.  Cox,  5  Mart.  N.  S.  286.  The  plaintiffs  acquired  no  rights  by 
the  alias  fieri  facias.  Hanna  v.  His  Creditors^  12  Mart.  32.  5. 
The  principal  debtor  alone,  could  complain  of  any  irregularity  in 
issuing  the  alias  fieri  facias.  13  Johnson,  529.  6.  Where  the 
execution  of  a  fieri  facias  is  countermanded,  no  lien  is  acquired. 
Hanna  v.  His  Creditors,  12  Mart.  32. 

Bodin,  for  the  appellant.  The  plaintiffs  cannot  allege  the 
nullity  of  an  execution,  taken  out  by  themselves. 

Garland,  J.*  The  plaintiffs  having  obtained,  in  the  City  Court 
of  New  Orleans,  two  judgments  against  John  Bertrand,  issued  exe- 
cutions on  them,  which  being  returned  nulla  bona,  writs  of  capias 
ad  satisfaciendum  were  taken  out,  and  Bertrand  arrested.  He 
gave  two  bonds  to  keep  within  the  prison  limits,  on  which  the  de- 
fendant became  his  security.  After  these  bonds  were  given,  the 
plaintiffs  again  issued  w  tub  o{  fieri  facias^  and  had  the  property  of 
Bertrand  seized,  and  advertised  for  sale,  he  still  being  within  the 
prison  limits ;  whereupon,  he  made  a  voluntary  surrender  of  his 
property,  which  was  accepted  by  the  judge,  for  the  benefit  of  all  the 
creditors,  and  the  same  day  Bertrand  went  beyond  the  prison  limits, 
whereby  the  plaintiffs  aver,  that  the  bonds  are  forfeited,  and  the 
security  liable.  By  this  surrender  all  pi^oceedings  against  the  per- 
son and  property  of  Bertrand  were  arrested,  and  the  last  writs  of 

*MoKFBT,  J.,  having  been  of  eoiuisel  in  this  case,  did  not  tit  od  it«  trial. 
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fieri  facias  were  returned  into  court.  The  plaintiffs  made  opposi- 
tion to  the  surrender  offered  by  Bertrand,  and  finally  had  it  rejected, 
upon  the  ground  that  a  debtor  within  the  prison  limits,  or  in  actual 
custody,  cannot  make  a  voluntary  surrender,  but  roust  proceed 
under  the  act  of  1808  to  obtain  relief.  They  then  abandoned  their 
last  executions,  and  sued  the  defendant  on  the  bonds.  They  had  a 
judgment  in  the  court  below,  from  which  the  defendant  has  ap- 
pealed. 

In  this  court,  the  plaintifis  contend,  that  their  issuing  the  two  exe- 
cutions after  Bertrand  was  in  custody,  was  irregular  and  illegal, 
and  did  not  set  aside  the  capias  ad  satisfaciendum^  under  which  be 
was  confined.  The  defendant  alleges,  that  the  taking  out  of  thoae 
executions  was  an  abandonment  of  the  writ  of  capias  ad  satis/a- 
ciendum,  and  that  he  is  discharged. 

The  plaintiffs  complain,  with  rather  poor  grace,  of  the  illegality 
of  their  own  acts,  while  they  endeavor,  at  the  same  time,  to  make 
a  security  suffer  by  them.  They  had  their  executions  out,  a  seizure 
made,  and  consequently  a  lien  upon  the  property  seized.  This 
forced  a  surrender ;  they  opposed  it ;  had  it  rejected  ;  then  aban- 
doned their  executions,*  seizure,  and  lien,  and  attacked  the  secu- 
rity on  the  bonds. 

We  are  of  opinion  that  the  last  executions  were  not  illegally 
issued  ;  and  that  as  the  surrender  was  rejected,  the  plaintiffs  might 
have  proceeded  with  their  seizure,  and  have  made  their  money, 
and  thereby  released  Bertrand  from  custody,  and  the  defendant 
from  responsibility.  The  plaintiffs  should,  in  their  proceedings, 
have  so  conducted  themselves,  as  to  have  been  at  any  time  able  to 
subrogate  the  defendant  to  all  their  rights  and  privileges  against 


*  The  petitions  in  the  two  actions,  subsequently  consolidated  in  the  lower  oooft, 
were  filed  on  the  22d  of  August,  1839.  The  order  of  the  District  Court  of  the  Firtf 
District,  accepting  the  surrender  of  Bertrand,  was  made  on  the  10th  of  July  pre- 
ceding. The  opposition  of  the  plaintiff*,  was  filed  on  the  22d  of  the  same  month } 
and  had  not  been  tried  at  the  institution  ol  the  suits,  on  the  S2d  of  Angost,  hot  the 
judgment  rescinding  the  order  of  the  IGth  of  July,  and  rejecting  the  application  of 
the  insolvent,  was  rendered  before  the  trial  of  the  consolidated  cases  against  the 
surety,  which  took  place  on  tlie  SOth  of  March,  1840.  It  was  admitted,  that  the 
debtor-  had  returned  within  the  limtU  at  the  time  of  the  trial  of  the  cases  agaiaA 
the  surety;  but  no  proof  was  adduced  to  show,  that  he  had  returned  before  the  iitftitii' 
tion  of  the  suits. 
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Bertrftad,  had  he,  (Cr^on,)  paid  the  debts.  They  have  failed  to  do 
this,  because  by  abandoning  their  executions,  and  seizure,  they  are 
unable  to  transfer  to  him  all  the  rights  they  possessed  ;  whereby, 
we  think,  the  security  is  released. 

The  judgment  of  the  Commercial  Court  is  therefore  reversed, 
and  a  judgment  given  in  favor  of  the  defendant,  with  costs  in  both 
courts* 


Adolphe  Bertrand  Dumonteil  and  others  v,  Charles 

DUBROQUA. 

Under  the  aet  of  20tfa  March,  1839,  sec  6,  a  nrrit  of  sequestration  may  be  issued  in  all 
eases,irhere  one  party  fears  that  the  other  -will  conceal,  part  vith,  or  dispose  of  the 
moveable  or  slave  in  his  possession,  daring  the  pendency^  of  the  suit  To  obtain 
saeh  sequestration,  it  will  suffice  that  the  applicant  make  oath,  that  he  fears  and 
believes  that  the  moveable  or  slave  will  be  illegally  disposed  of  by  the  defendant. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurxan^  J. 

This  case  was  submitted  to  the  court  on  the  points  filed, by  Andry^ 
and  A,  M,  Cruyol^  for  the  appellants,  and  Canon^  for  the  defendant. 

Bollard,  J.  The  object  of  the  present  suit  appears  to  be  to 
annul  a  contract,  by  which  the  parties  settled  a  partnership  con- 
cern, on  various  grounds  not  now  necessary  to  mention.  Certain 
notes  which  the  plaintifis  allege  were  given  by  them  to  the  defen- 
dant, amounting  to  about  fourteen  hundred  dollars,  but  which  the 
latter  deposited  in  the  hands  of  one  Bigourdan,  as  security  for  the 
correctness  of  his  gestion^  and  which  were  to  remain  deposited  until 
the  15th  of  August,  1841,  were  ordered  to  be  sequestered,  the 
plaintiffs  making  oath  that  they  feared,  and  verily  believed,  that  the 
notes  mentioned  in  the  petition  would  be  illegally  disposed  of  by 
the  defendant,  unless  sequestered. 

The  sequestration  was  set  aside  on  the  motion  of  the  defendant, 
on  the  ground  that  it  was  not  supported  by  the  petition  and  affidavit, 
and  that  no  sufficient  legal  cause  had  been  shown  for  such  seques- 
tration ;  the  court  considering  the  affidavit  insufficient,  in  not  stat- 
ing ibe  sums  claimed  by  the  plaintiff,  and  the  cause  of  action. 
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The  cause  of  action  appears  to  us  to  be  sufficiently  set  forth.  It 
is  the  nullity  of  an  agreement  between  the  parties,  in  pursuance  of 
which  the  notes,  the  sequestration  of  which  was  demanded,  were 
given,  and  were  to  remain  deposited  until  a  given  day.  If  the 
plaintiffs  succeed  in  their  action,  the  notes  become  void ;  and  the 
plaintifTs  swear,  that  they  fear  and  believe  that  the  notes  will  be  il- 
legally disposed  of,  pending  the  suit.  The  case,  therefore,  appears 
to  us  to  be  provided  for  by  the  6th  section  of  the  act  of  1889,  en- 
titled an  act  to  amend  the  Code  of  Practice.  1  BuUard  and  Curry's 
Digest,  166,  verbo  Code.  That  amendment  of  article  275  of 
the  Code  of  Practice,  authorizes  a  sequestration  '  in  all  cases  where 
one  party  fears  that  the  other  will  conceal,  part  with,  or  dispose  of 
the  moveable  or  slave  in  his  possession,  during  the  pendency  of  the 
suit.' 

The  judgment  of  the  Parish  Court  is  therefore  reversed ;  and  it 
is  ordered,  that  the  sequestration  be  reinstated,  and  the  case  re- 
manded for  further  proceedings,  according  to  law ;  the  defendant 
paying  the  coats  of  the  appeal. 


Albxand^r  Prieur  v.  James  Allen  and  another. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nanj  J. 

L.  Pierce^  for  the  plaintiff,  submitted  the  case  without  argument. 
No  counsel  appeared  for  the  appellant. 

MoRPHT,  J.  This  suit  is  brought  on  two  promissory  notes,  one 
of  $1103  15,  drawn  by  Allen  and  Deverg^s,  to  the  order  of,  and 
endorsed  by  Townsley,  Prieur,  and  Company,  and  paid  by  the 
plaintiff,  and  the  other,  of  $200,  drawn  by  the  same  parties  to  the 
order  of  the  plaintiff.  The  defence  set  up  by  Allen,  who  alone 
answered,  is,  substantially,  that  the  notes  sued  on,  though  given  in 
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the  partnership  name  of  Allen  and  Deverg^s,  were  subscribed  by 
Deverges  without  the  knowledge  and  consent  of  the  respondent, 
and  for  the  satisfaction  of  some  private  debt  of  the  former,  and  that 
the  said  notes  were  antedated,  having  been  given  after  the  dissolu- 
tion of  the  co-partnership  between  them ;  all  which  facts  are  aver- 
red to  have  been  within  the  knowledge  of  the  plaintiff.  There  was 
a  judgment  below  against  the  defendant,  Allen,  from  which  he  has 
appealed. 

To  substantiate  the  averments  of  his  answer,  the  defendant, 
Allen,  propounded  to  the  plaintiff  interrogatories  on  facts  and  arti- 
cles ;  but  the  answers  of  the  latter,  entirely  negative  the  defence 
set  up.  Nor  has  any  thing  been  legally  proved,  by  the  testimony  of 
the  witness  taken  under  a  commission.  So  far  as  it  goes  to  support 
the  defence  relied  on,  it  rests  in  a  great  measure  on  hearsay,  and 
does  not  show  in  the  plaintiff  any  knowledge  of  the  facts  stated  in 
the  answer. 

Judgment  affirmed. 


Andrew  Gray  v.  The  Commercial  Bank  of  New  Orleans; 

Where,  in  an  aetion  on  sundry  bank  notes,  they  are  described  by  their  numbers  and 
letters,  and  by  the  names  of  the  President  and  Cashier  who  signed  them,  and  are 
annexed  to  the  petition  though  not  made  a  part  of  it,  the  description  will  be 
suffieient. 

Notes  annexed  to  a  petition  cannot  be  withdrawn,  without  leaving  copies,  which  will 
form  part  of  the  record; 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Wharton,  for  the  plaintiff,  cited  Weyman  et  aL  v.  Cater,  ^c. 
13  La.  492.  Denton  v.  The  Commercial  and  Bail  Road  Bank  of 
Vicksburg,  lb.  488. 

Canon,  for  the  appellants. 

Bollard,  J.  This  is  an  action  upon  sundry  bank  notes,  issued 
by  the  defendants,  and  the  plaintiff  demands  judgment  for  their 
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amount,  and  interest  at  ten  per  cent  thereon,  from  and  after  the 
protest  for  non-payment,  acctirding  to  the  charter  of  the  hank. 
There  was  judgment  accordingly,  and  the  defendants  have  ap- 
pealed. 

The  counsel  for  the  appellants  relies  upon  an  exception  which 
was  overruled  hy  the  court  below,  to  wit,  that  the  petition  is  insuf- 
ficient, in  not  setting  forth  the  dates  of  the  notes  sued  on,  and  in 
not  being  as  full  and  certain  as  the  law  requires. 

The  original  notes  were  annexed  to,  and  filed  with  the  petition. 
Although  not  made  a  part  of  the  petition,  they  might  be  referred 
Co,  with  a  view  of  enabling  the  defendants  to  shape  their  defence, 
and  the  defendants  are  effectually  protected  against  a  second  action 
on  the  same  notes,  inasmuch  as  they  could  not  be  withdrawn  with- 
out leaving  copies,  which  would  form,  together  with  the  protests,  a 
part  of  the  record.  The  notes  are  further  described  by  numbers 
and  letters,  and  the  names  of  the  president  and  cashier  are  set  forth 
in  the  petition. 

The  court,  in  our  opinion,  did  not  err  in  overruling  the  excep- 
tion. 

Judgment  affirmed. 
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Matbias  Rodriguez,  Syndic,  v.  Pierre  Dubertrand  and 

another. 

Wherever  hii  domicil  mnj  be,  a  syndic  of  the  creditors  of  an  insolvent  is  always 
amenable  to  the  court  under  whose  authority  he  was  appointed,  and  to  whom  he 
is  accountable  for  his  administration.  By  accepting  the  appointment,  he  waves 
any  right  to  except  to  the  jurisdiction  on  the  score  of  domicil.  So,  where  a 
syndic  has  been  removed,  an  action  against  him.  for  a  balance  due  to  the  creditors, 
is  properly  brought  before  the  court  seized  of  the  concurn. 

In  an  action  by  the  syndic  of  the  creditors  of  an  insolvent,  against  a  former  syndic,  to 
recover  a  balance  due  to  the  estate,  evidence  is  inadmissible  to  prove  payments  to 
the  creditors  not  sanctioned  by  an  order  of  court  Such  evidence,  if  admitted, 
would  not  be  conclusive  against  the  creditors,  contradictorily  with  whom  the 
claims,  alleged  to  have  been  paid,  must  be  proved,  as  well  as  their  rank  and 
privilege. 

In  an  action  by  the  syndic  of  the  creditors  of  an  insolvent,  against  a  former  syndic, 
by  whom  payments  had  been  made,  before  tlie  act  of  tlie  ISth  of  March,  1837,  to 
the  creditors  of  the  c&tate  without  an  order  of  court,  but  witliout  fraud ;  ffeid,  that 
the  defendant  should  be  allowed  an  opfiortunity  to  prove,  contradictorily  with  the 
creditors,  that  he  had  discliarged  debts  due  by  the  insolvent,  and  that  in  so  doing 
he  did  no  injury  to  the  creditors  still  unpaid,  which  can  only  be  done  on  the  filing 
of  a  tableau  of  distribution  by  the  new  syndic ;  and  Judgment  against  the  latter 
for  the  whole  amount  received  as  syndic,  with  a  stay  of  execution  on  giving  se- 
curity for  the  payment  of  any  balance  which  it  may  appear,  on  the  filing  of  the 
final  tableau  of  distribution  by  the  new  syndic,  that  he  has  no  right  to  retain. 

The  penalties  imposed  by  the  act  of  13th  March,  1837,  amending  the  act  relative  to 
the  voluntary  surrender  of  property,  are  only  applicable  to  cases  arising  subse- 
quent to  its  promulgation. 

A  mortgage  creditor,  who  buys  the  property  sul>ject  to  his  mortgage,  cannot  be 
compelled  to  pay  the  purchase  money,  which  he  is  entitled  to  receive  by 
preference. 

Appeal  from  the  District  Court  of  Ascension,  Dvffel,  Parish 
Judge,  presiding. 

This  case  was  submitted  to  the  court  en  the  following  points : 
Miles  Taylor 9  for  the  plaintiff.  1.  The  suit  was  properly 
brought  before  the  court  having  jurisdiction  of  the  insolvency.  2 
Moreau's  Dig.  p.  424,  sees.  1,  12,  14,  30,  33,  34.  lb.  p.  437, 
aecs.  2,  7.  Code  of  Pract.  130,  162,  164,  166,  997.  2.  The 
proceedings  being  subsequent  to  the  act  of  13th  March,  1837,  the 
plaintiff  is  entitled  to  interest  at  thirty  per  cent  a  year,  from  the  13th 
of  October,  1837,  the  date  of  the  judgment  ordering  a  meeting  of 
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the  creditors  for  the  appointment  of  other  syndics  in  place  of  the 
defendants. 

lUley  and  Nichols,  for  the  appellants.  1.  The  court  below 
erred,  in  overruling  the  exception  to  its  jurisdiction,  the  defendants 
being  domiciliated  in  New  Orleans,  and  the  action  being  against 
them,  in  their  individual  capacities,  for  alleged  misconduct.  Not 
being  embraced  in  art.  165  of  the  Code  of  Pract.,  they  are  suable 
only  before  the  courts  of  their  domicil.  Code  of  Pract.  162.  3 
La.  137.  Poydras  v.  Taylor  ct  al.  18  La.  17.  2.  The  court 
erred,  in  rejecting  evidence  of  the  payments  made  to  the  creditors 
of  the  insolvent;  if  improperly  made,  before  the  homologation  of  a 
tableau,  the  defendants  were  subrogated  to  the  rights  of  the  cre- 
ditors they  had  paid.  3  Mart.  308.  3.  The  act  of  13ih  March, 
1837,  applies  only  to  cases  subsequent  to  its  promulgation. 

MoRPHY,  J.  This  action  is  brought  by  the  syndic  of  the  cre- 
ditors of  Pierre  Amirati,  of  the  parish  of  Ascension,  against  Pierre 
Dubertrand  and  Henry  Hopkins,  former  syndics  of  the  estate, 
appointed  in  1836,  but  subsequently  removed  from  office  in  due 
course  of  law.  The  petitioner  seeks  to  recover  the  sum  of  $33,500, 
which,  he  alleges,  came  into  the  hands  of  the  defendants  from  the 
sale  of  the  property  surrendered  by  the  insolvent.  He  also  claims 
interest  thereon,  at  the  rate  of  thirty  per  cent  per  annum,  from  the 
time  it  was  so  received,  on  the  allegations,  that  the  defendants  have 
never  deposited  the  monies  belonging  to  the  estate  in  any  char> 
tered  bank,  as  required  by  law,  and  that  since  they  have  been  di- 
vested of  their  office,  they  have  retained  the  same  in  their  hands  and 
refused  to  pay  the  amount  over  to  the  new  syndic.  The  defendants, 
residents  of  New  Orleans,  excepted  to  the  jurisdiction  of  the  court, 
on  the  score  of  commorancy.  This  exception  having  been  over- 
ruled, they  answered,  averring,  that  as  syndics  of  Amiraii,  they  re- 
ceived jointly  certain  monies  ;  but  that  they  diligently  discharged 
their  duties  according  to  law,  and  faithfully  paid  over  to  the  creditors 
of  the  insolvent  all  the  monies  so  received,  according  to  a  tableau, 
or  account,  which  was  filed  by  them  ^n  the  District  Court  of  the 
Second  District,  on  the  lOlh  of  April,  1838.  They  further  aver, 
that  should  the  payments  made  by  them,  be  considered  irregular 
and  illegal,  they  are  subrogated  to  the  rights  of  the  creditors,  whose 
claims  they  have  discharged ;    and  that  they  are  legally  entitled  to 
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dedact  from  the  money  they  have  received,  the  amount  that  will  be 
really  due  to  them  on  a  final  distribution ;  and  they  aver,  that  on 
the  filing  of  the  account,  which  they  annex  to  their  answer,  as  a 
part  of  it,  they  had  actually  paid  f27,551  19. 

There  was  a  judgment  below  against  the  former  syndics,  each  for 
one  half,  for  $33,444,  with  ten  per  cent  on  said  amount,  and  the 
costs  incurred  in  effecting  the  appointment  of  the  present  syndic  ; 
reserving  to  them  their  right  of  action  against  the  petitioner,  for  the 
recovery  of  the  amounts  they  may  have  paid  irregularly  to  the  cre- 
ditors, for  the  benefit  of  the  insolvent's  estate,  as  being  subrogated 
to  thQ  rights  of  such  creditors,  with  ten  per  cent  thereon.  The  de- 
fendants appealed. 

The  judge,  in  our  opinion,  correctly  overruled  the  plea  of  the  de- 
fendants to  his  jurisdiction.  In  whatever  parish  his  domicil  may  be, 
a  syndic  is  always  amenable  to  the  court  before  whom  the  failure 
is  pending,  under  whose  authority  he  is  appointed,  and  to  whom  by 
law  he  is  accountable  for  his  administration.  If  he  has  a  different 
domicil  from  that  of  the  insolvent,  he  waives  his  right  to  make  any 
exception  on  that  ground,  when  he  accepts  the  appointment ;  and 
subjects  himself  to  the  power  and  supervision  of  the  court,  seized 
of  the  concuraol  But  the  defendants,  it  is  said,  are  sued,  not  as 
syndics,  but  in  their  individual  capacities,  in  order  to  make  them 
liable  for  alleged  misconduct.  It  appears  to  us,  that  it  is  in  the  ca- 
pacity of  syndics,  that  they  are  sued.  The  object  of  the  present 
action  is  to  obtain  the  reimbursement  of  the  funds  they  received  as 
such,  and  the  payment  of  a  percentage,  which  the  law  inflicts  on 
them  as  a  penalty  for  their  failure  to  comply  with  the  duties  of  their 
office.  This  penalty,  we  apprehend,  is  to  be  pronounced  by  th^ 
court,  under  whom  they  hold  their  appointment,  and  before  whom 
all  the  proceedings  in  relation  to  their  removal  have  taken  place. 

It  is  next  urged,  that  the  court  erred  in  refusing  to  permit  the  de- 
fendants to  introduce  evidence,  to  show  that  they  made  payments  to 
the  creditors  of  the  insolvents,  which,  although  not  sanctioned  by 
law,  should  avail  them.  We  do  not  think  that  the  court  erred, 
dependently  of  the  illegaliiy  of  such  payments,  the  evidej 
them,  even  if  admitted,  would  not  have  been  binding  and 
sive  on  the  creditors,  contradictorily  with  whom  the  claimsi 
to  have  been  paid  by  the  defendants,  must  be  proved,  as 
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their  rank  and  priyilege.  The  defendants,  therefore^  could  not,  eTcn 
on  proving  in  this  suit  fhe  sums  paid  by  them,  hare  been  allowed 
to  retain  the  amount  as  a  deduction  from  the  demand  made  against 
them.  But,  on  the  other  hand,  we  do  not  think  that,  under  the 
circumstances  of  this  case,  they  should  be  absolutely  decreed  to 
pay  to  the  new  syndic  the  whole  amount  of  such  demand.  It  is 
true  that,  according  to  the  strictness  of  law,  the  former  syndics 
acted  illegally  in  making  payments  without  an  order  of  court,  ren- 
dered on  a  tableau  of  distribution,  after  due  notice  to  the  creditors ; 
but,  before  the  law  of  1887,  which  has  introduced  more  regularity 
in  these  matters,  by  laying  down  more  definite  rules,  and  de- 
nouncing heavy  penalties  against  syndics  failing  to  comply  with  its 
provisions,  they  were  generally,  we  understand,  in  the  habit  of 
making  those  payments,  which  they  considered  as  privileged,  before 
filing  their  tableau,  and  taking  the  risk  of  the  oppositions  that 
might  afterwards  be  made.  These  anticipated  payments  were 
sometimes  beneficial  to  the  mass  of  the  creditors,  as  they  extin- 
guished large  mortgage  debts,  on  which  high  interest  was  running. 
The  account  which  the  defendants  filed,  before  the  prods  verbal  of 
the  appointment  of  a  new  syndic  was  even  notified  to  them,  shows  that 
out  of  a  sum  of  about  $33,000,  received  by  them,  they  had  paid  off 
Hebts  to  the  amount  of  $27,551  19,  most  of  which  purport  to  be 
privileged  claims  and  mortgages,  drawing  interest  at  the  rate  of  ten 
per  cent  per  annum.  These  payments  were,  no  doubt,  irregularly 
made.  If,  however,  on  a  tableau  of  distribution  by  the  new  syndic, 
it  should  appear  that  the  sums  thus  paid  were  really  due  by  the  in- 
solvent, and  were  not  paid  to  the  prejudice  of  claims  of  a  higher 
dignity,  equity  would  surely,  forbid,  that  the  mass  of  the  creditors 
should  enrich  themselves  at  the  costs  of  the  defendants,  who  are 
not  charged  with  any  dishonest  or  fraudulent  acts. 

If  they  should  be  entitled  to  be  reimbursed  for  these  payments, 
aa  we  think  they  are,  although  not  strictly  legal,  there  would  be 
great  hardship  in  condemning  them,  in  this  suit,  to  pay  to  the  new 
syndic  the  whole  amount  of  the  funds  they  received,  together  with 
a  per  centage  thereon,  when  shortly  after,  this  syndic,  whose  duty 
it  would  be  to  distribute  the  money  without  delay,  would  have  to 
return  to  them  the  greatest  part  of  it.  There  is  some  analogy  be- 
tween the  situation  in  which  the  former  syndics  stand,  and  that  of  a 
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mortgage  creditor  who  buys  the  property  subject  to  his  mortgage* 
and  who  is,  therefore*  himself  entitled  to  the  proceeds  of  the  sale ;  and 
we  have  said  that  the  latter  should  not  be  compelled  to  pay  the  pur- 
chase money,  out  of  which  he  has  the  right  of  being  paid  by  pre- 
ference. 8  La.,  dOl.  So,  in  the  present  case,  we  think  the  defen- 
dants ought  not  to  be  compelled  to  pay  funds,  which  the  syndic 
would  hare  to  reimburse  to  them  shortly  afterwards,  should  the  de- 
fendants proTe  that  they  have  discharged  debts  due  by  the  insolvent, 
and  that  in  so  doing  they  have  done  no  injury  to  the  creditors  who 
are  yet  unpaid.  They  should  be  allowed  an  opportunity  of  making 
such  proof,  contradictorily  with  the  creditors.  This  can  only'be 
done,  on  the  tableau  of  distribution  to  be  filed  by  the  new  syndic. 

As  to  the  penalties  created  by  the  act  of  1837,  we  concur  in  opi- 
nion with  the  judge  a  quo,  that  they  can  attach  only  to  cases  arising 
subsequent  to  its  promulgation,  and  that  this  case  should  be  govern- 
ed by  the  statute  of  1817. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  so  amended,  that  no  execution  shall  issue  for  the  sum  of  $27,651 
19,  and  the  ten  per  cent  decreed  to  be  paid  thereon,  provided,  that 
within  thirty  days  from  the  filing  of  this  decree  with  the  clerk  of 
the  court  below,  the  defendants  give,  to  the  satisfaction  of  the  dis- 
trict judge,  good  and  sufficient  security  to  pay  said  sum,  or  such 
portion  thereof,  as  it  shall  appear,  on  the  final  tableau  of  distribu- 
tion to  be  filed  by  the  new  syndic,  that  they  have  no  right  to  retain 
on  account  of  sums  paid  by  them  to  the  creditors  of  Pierre  Ami- 
rati ;  the  plaintiff  and  appellee  paying  the  costs  of  this  appeal. 
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Oharlbs  Black  v.  John  Catlett,  and  another. 

Where  thero  is  any  ambiguity  in  a  jadgment,  it  must  be  understood  with  referenee 
to  the  verdict  on  which  it  is  baaed,  and  which  it  must  follow. 

Action  to  rescind  the  sale  of  a  tract  of  land ;  verdict  for  the  plaintiff  for  the  land, 
and  in  favor  of  defendant  and  reconvenor  for  the  purchase  money ;  and  decree 
accordingly,  declaring  the  land  to  be  the  property  of  the  plaintiff,  and  ordering; 
the  defendant  to  put  him  in  possession,  on  his  paying  the  purchase  money:  Held, 
that  the  decree  contains  two  distinct  judgments,  one  in  favor  of  the  plaintiff  for 
the  land,  and  the  other  for  the  defendant  for  the  price ;  that  the  right  to  have  it 
executed  is  reciprocal ;  and  that  both  parties  must  be  placed  on  the  same  footing} 
and  that  the  defendant  may  take  out  an  execution  for  the  price,  though  the  plaintiff 
may  not  have  demanded  the  execution  of  the  judgment  in  his  fiivor. 

Where  proper^  has  been  seized  under  a  Jieti  faciat  before  the  return  day,  die 
sheriff  is  not  obliged  to  return  the  writ  at  any  particular  time,  unless  he  has  sold 
the  property ;  where  the  property  has  not  been  sold,  he  may  finish  what  he  hsi 
commenced,  though  the  return  day  have  expired. 

Where  a  fieri  facias,  under  which  property  has  been  seized,  is  ordered  by  the 
plaintiff  to  be  returned  into  court  before  the  property  is  sold,  the  proeeediog 
under  the  writ  will  be  considered  to  have  been  abandoned  by  the  plaintiff,  the 
sheriff  will  be  released  from  any  obligation  to  keep  the  property,  and  the  defend- 
dant  may  demand  its  restoration.  To  enable  the  plaintiff  to  sell  the  property,  sa 
tUku  fieri  faciaa  must  be  issued,  a  new  seizure  be  made,  and  new  notice  be 
given. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J* 

Andrews  and  J.  F.  BtUlardy  for  the  plaintiff. 

Thirner  and  Lawson,  for  the  appellants. 

MoRPHY,  J.  In  a  suit  brought  by  Black,  to  annul  a  shenTfl 
sale  made  to  John  Catlett,  of  a  tract  of  land,  on  account  of  some 
informalities  in  the  proceedings  which  led  to  the  adjudication,  a 
-verdict  was  given  in  favor  of  the  plaintiff,  for  the  land  in  contro- 
yersy,  and  against  the  plaintiff,  and  in  favor  of  the  defendant  and 
reconvenor,  John  Catlett,  for  $2,625  95,  being  the  amount  of  the 
purchase  money  paid  by  the  latter.  Judgment  was  thereupon  ren- 
dered, decreeing  'that  the  land  is  the  property  of  the  plaintiff,  and 
that  the  defendant  shall  deliver  up  to  and  put  the  said  plaintiff  in 
possession  of  ihe  land,  on  his  paying  him,  the  defendant,  the  afore- 
said sum,'  &c.  Under  this  judgment,  Catlett  sued  out  a  Jieri 
facias,  on  the  7ih  of  May,  1841,  and  had  the  land  seized,  and  due 
notice  of  such  seizure  given  to  the  petitioner.  Some  time  after- 
wards)  Catlett  ordered  the  writ  to  be  returned  into  court,  and 
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twenty  two  days  after  the  return,  he  took  out  an  alias  fieri  facias^ 
under  which  the  sheriff  was  proceeding  to  advertise  and  sell  the 
property  seized  under  the  first  writ,  when  the  plaintiff  enjoined 
the  proceedings. 

Two  grounds  have  heen  urged  in  support  of  the  injunction, 
to  wit : 

1.  That  under  the  judgment,  Catlett  was  not  entitled  to  an 
execution. 

2.  That  there  had  heen  under  the  new  writ,  no  legal  seizure  of 
the  land,  and  that  no  notice  of  any  seizure  had  heen  served  upon 
the  plaintiff,  as  required  hy  law. 

I.  The  decree,  it  is  said,  merely  allowed  Catlett  to  retain  the 
land  until  he  should  he  reimbursed  the  price  he  had  paid  for  it,  but 
gave  him  no  judgment  for  the  money  which  he  could  enforce, 
while  Black  took  no  steps  to  get  the  property ;  that  Catlett  re- 
mained in  possession  of  the  land,  and  cultivated  a  part  of  it,  without 
having  ofiered  to  surrender  it  to  the  plaintiflf,  and  without  the  latter 
having  demanded  it  of  him.  Although  the  decree  is  not  as  explicit 
as  could  he  desired,  we  cannot  view  it  in  the  light  presented  to  us 
by  the  plaintiff  and  appellee*  When  there  is  any  ambiguity  in  a 
judgment,  it  must  be  understood  with  reference  to  the  verdict  upon 
which  it  is  based,  and  which  it  must  follow.  The  decree  appears 
to  us  to  contain  two  distinct  judgments,  one  in  favor  of  the  plaintiff 
for  the  land,  and  one  in  favor  of  the  defendant  for  the  money  paid, 
as  clearly  appears  from  the  portion  of  it  immediately  preceding  the 
decretal  part,  in  which  the  finding  of  the  jury  is  fully  set  forth. 
Any  other  construction  would  lead  to  great  injustice  and  hardship. 
The  defendant  would  be  placed  in  the  most  awkward  and  pre- 
carious situation,  a  mere  tenant  at  will  of  the  plaintiff,  who,  at  any 
time,  as  it  suited  his  inteiest  or  convenience,  might  drive  him  away. 
He  would  have  to  remain  in  possession  of  property  which  he  could 
not  dispose  of,  having  no  title  to  it,  and  which  he  would  not  dare 
to  cultivate  or  improve,  lest,  when  it  should  be  rendered  more 
valuable,  the  plaintiff  might  exercise  his  right  of  entering  on  it. 
This  cannot  be.  The  right  to  have  the  judgment  executed  must  be 
reciprocal,  and  the  parties  must  be  placed  on  the  same  footing. 
JRightor  et  ux  v.  Winter,  14  La.  648. 

II.  Where  the  sheriff  has  levied  upon  property  under  a  fieri 
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facias  before  the  return  day,  he  is  under  no  necessity  to  make  his 
return  at  any  particular  time,  unless  he  has  sold  the  property.  If 
he  has  not,  he  is  bound  to  proceed  and  finish  what  he  has  com^ 
me  need,  though  the  return  day  may  have  expired.  3  La.  496. 
Had  not  the  plaintiff  ordered  the  return  of  the  first  writ,  no  alias 
fieri  facias  could  have  issued,  until  the  property  under  seizure 
had  been  sold,  and  found  insufficient  to  satisfy  his  demand.  But 
by  giving  this  order,  and  taking  out  a  new  writ,  it  appears  to  us 
that  the  plaintiff  has  abandoned  the  proceedings  had  under  the 
original  writ,  and  released  the  sheriff  from  the  obligation  of  keep- 
ing the  property  levied  upon.  Had  moveables  been  seized,  and 
had  the  debtor  called  upon  that  officer  to  restore  them  to  his  pos- 
session, in  consequence  of  plaintiff's  order  to  return  the  writ,  he 
could  hardly  have  refused  to  give  up  the  property,  having  no 
longer  any  authority  to  detain  it.  2  La.  280.  The  debtor  might 
have  objected  to  the  issuing  of  an  alias  writ,  and  have  insisted 
upon  the  sale  of  the  property  seized  under  the  first  writ;  but  he 
seems  to  have  acquiesced  in  the  course  pursued  by  Catlett,  which, 
in  our  opinion,  has  had  the  effect  of  avoiding  all  proceedings 
previously  had.  The  new  execution  must  be  carried  into  effect  in 
the  same  manner  as  the  one  first  issued,  that  is  to  say,  a  new 
seizure  and  notice  must  take  place,  before  the  sheriff  can  proceed 
to  advertise  and  sell  any  property  of  the  debtor.  Code  of  Practice 
728.  But  the  irregularities  complained  of,  were  not  of  such  a 
character,  as  to  authorize  a  perpetual  injunction  against  Catlett^s 
right  to  enforce  his  judgment  in  due  course  of  law. 

It  isf  therefore,  ordered  that  the  judgment  of  the  District  Court  be 
reversed,  and  that  the  sheriff  be  enjoined  from  proceeding  to  ad- 
vertise and  sell  any  property  of  the  plaintiff  in  injunction,  without 
making  a  regular  seizure,  and  complying  with  all  the  other 
requisites  of  the  law;  the  appellee  paying  the  costs  of  this  appeal. 
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Samuel  Bell  v.  Jambs  N.  Morrison. 

Where  the  certificates  of  the  judge  and  clerk  of  the  lower  court,  show  that  the  record 
does  not  contain  all  the  evidence  on  which  the  case  was  tried,  and  that  part  of  the 
tefltimooy  was  not  taken  down  in  writing,  the  appeal  must  be  dismissed. 

Appeal  by  the  defendant  from  a  judgment  of  the  District  Court 
of  the  First  District,  Buchanan  J. 

The  certificates  of  the  judge  and  clerk  of  the  lower  court  stated, 
that  the  record  contained  all  the  testimony  adduced  on  the  trial, 
except  the  testimony  of  one  witness,  '  which  was  not  taken  down 
in  writing.' 

Garland,  J.  This  suit  was  commenced  by  a  writ  of  attachment 
on  an  accepted  bill  of  exchange.  From  the  certificate  of  the  judge 
and  clerk  of  the  inferior  court,  it  appears  that  all  the  evidence  upon 
which  the  case  was  tried,  is  not  contained  in  the  record.  In  con- 
formity with  the  well  settled  practice  of  this  court,  the  case  cannot 
be  tried  on  the  merits,  and  the  appeal  must  be  dismissed  with  costs.  ^ 

CAtnn,  for  the  plaintifiT,  prayed  for  a  confirmation  of  the  judg« 
ment,  with  damages  for  a  frivolous  appeal. 

Josephs^  for  the  appellant. 


Willlalm  a.  Bartlett  V,  The  New  Orleans  Canal  and 
Banking  Company. 

Every  note  issued  hy  a  bank,  promising  to  pay  a  given  sum  on  demand,  is  a  dtatiiiet 
and  separate  promise. 

The  penalty,  provided  by  the  twentieth  section  of  the  charter  of  the  New  Orleans 
Canal  and  Banking  Company/ which  declares  that  if  the  company  shall  suspend 
or  refuse  to  pay  any  of  its  notes,  deposits,  or  other  obligations  in  specie,  that  the 
party  may  recover  interest  at  twelve  per  cent  a  year  from  the  time  of  such  sus- 
pension or  refusal,  cannot  be  recovered  without  a  demand  and  feilureto  pay  on 
the  part  of  the  company ;  and  such  interest  can  only  be  recovered  from  tlie  time 
of  the  demand  and  failure. 

The  neglect  or  refusal  by  a  Sank  to  pay  its  notes  in  specie,  is  only  a  pa»Hve 
Tiolation  of  it»  contracts ;  and  the  mere  announcement  of  its  iotention  not  to  pay 
notes  in  specie,  by  a  resolution  suspending  specie  payments,  cannot,  conse- 
quently, be  eontidered  an  active  Tiolation  of  its  contracts. 
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Appeal  from  the  judgment  of  the  Parish  Court  of  New  Orleans, 
Maurian,  J. 

Devall^  for  the  appellant. 

C,  M,  Conrad,  and  F,  B,  Conrad,  for  the  defendants. 

BuLLARD,  J.  This  is  an  action  against  the  New  Orleans  Canal 
and  Banking  Company,  to  recover  the  amount  of  certain  bank 
notes,  together  with  twelve  per  cent  interest  thereon,  since  the 
general  suspension  of  specie  payments,  in  October,  1839.  The 
notes  in  question  were  presented  for  payment  by  a  notary  public, 
on  the  1st  of  February,  1842,  .who  demanded  the  principal  together 
with  the  interest,  as  above  stated,  which  was  refused  as  to  the  in- 
terest, but  the  principal  was  tendered  in  legal  coin,  and  refused. 

There  was  judgment  for  the  plaintiff  for  the  principal  sum,  but 
without  any  interest  or  costs,  and  he  has  appealed. 

The  clause  of  the  charter,  under  which  the  plaintiff  claims  the 
interest,  declares  :  '  That  the  said  company  shall  not  at  any  time 
suspend  or  refuse  payment  in  current  money  of  the  United  States 
of  any  of  its  notes,  bills,  or  obligations,  or  of  any  money  upon  de- 
posit; and  if  the  said  company  shall  at  any  time  suspend  or  refuse 
payment  as  aforesaid,  the  holder  of  any  such  note,  bill,  or  obliga- 
tion, or  the  person  or  persons  entitled  to  demand  and  receive  such 
moneys  as  aforesaid,  shall  be  entitled  to  receive  interest  thereon 
from  the  time  of  such  suspension  or  refusal,  until  the  same  shall  be 
fully  paid,  at  the  rate  of  twelve  per  centum  per  annum.'  Act 
of  5th  March,  1831,  sec.  20. 

It  is  admitted  that  the  bank  suspended  specie  payments  on  the 
19ih  of  October,  1839. 

We  must  regard  every  note  issued  by  the  bank,  as  a  distinct  pro- 
mise to  pay  a  given  sum  on  demand  ;  and  the  charter  supplies  the 
penalty,  so  far  as  it  relates  to  the  bill  holder,  in  case  of  contraven- 
tion by  postponing,  or  suspending,  or  refusing  to  pay  in  specie,  to 
wit,  an  interest  at  the  rate  of  twelve  per  cent.  If  the  whole  were 
written  on  the  face  of  the  note,  as  it  exists  in  contemplation  of  law, 
it  would  appear  quite  manifest,  that  the  penalty,  or  damages,  or  in- 
terest could  not  be  recovered  without  a  demand,  and  failure  to  pay 
on  the  part  of  the  bank,  and  that  only  from  the  putting  in  default. 
Such  is  the  general  rule,  and  the  words  of  the  charter  do  not  make 
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this  an  exception.    It  is  only  on  demand  and  refusal,  that  the  bank 
is  put  in  default,  as  it  relates  to  particular  notes. 

But  it  is  contended  on  the  part  of  the  plaintiff,  that  the  bank,  by 
a  general  suspension  of  specie  payments,  committed  an  active 
violation  of  its  contract,  and  was  in  default  ipso  facto;  and  he  re- 
lies on  article  1926  of  the  Code.  The  article  preceding,  defines 
what  is  an  active  violation  of  a  contract.  It  consists  in  doing  some- 
thing inconsistent  with  the  contract ;  and  a  passive  violation  con- 
sists, in  not  doing  what  was  covenanted  to  be  done.  The  article  re- 
lied on  then  provides,  that  when  there  is  an  active  violation  of  the 
contract,  damages  are  due  from  the  act  of  contravention,  and  the 
debtor  need  not  be  put  in  default;  and  the  succeeding  article  declares, 
that  when  the  breach  has  been  passive  only,  damages  are  due  from 
the  time  the  debtor  has  been  put  in  default.  According  to  these 
definitions,  it  would  seem  that  the  non-performance  of  what  was 
covenanted,  that  is,  not  paying  in  specie,  was  merely  a  passive 
violation  of  the  contract,  unless  a  general  notice,  beforehand,  of 
the  intention  of  the  bank  not  to  pay,  is  to  be  considered  as  an  active 
yiolation.  If  the  neglect,  or  refusal  to  pay  in  specie,  be  only  a 
passive  violation,  it  is  difficult  to  understand,  how  the  mere  announ- 
cement of  an  intention  on  the  part  of  the  bank  not  to  pay,  can  be 
regarded  as  an  active  violation.  It  does  not  appear,  but  that  these 
very  notes  would  have  been  paid,  if  sooner  demanded,  as  was  of- 
fered to  be  done,  when  they  were  presented  by  the  notary  in  the 
present  case. 

There  is  another  reason,  why  the  plaintifT  should  not  recover 
back  interest.  It  does  not  appear,  that  he  was  the  owner  of  the 
notes,  at  the  time  that  specie  payments  were  suspended.  They 
may  have  belonged,  at  that  time,  to  persons  who  did  not  choose  to 
enforce  the  penalty,  or  they  may  have  been  issued  by  the  bank  it- 
self on  the  very  day  they  were  presented  for  payment  by  the  notary. 
Such  a  construction  would  make  the  accessary  independent  of  the 
principal,  and  authorize  the  recovery  of  interest  by  a  person,  who 
does  not  show  himself  entitled  to  the  capital.  We  cannot  suppose 
that  the  legislature  intended  to  burden  the  whole  circulation  and  de- 
posits of  a  bank  with  an  interest  of  twelve  per  cent,  whether  de- 
manded or  not.  On  the  contrary,  we  think,  it  depends  upon  the 
will  of  the  bill  holders  and  depositors,  to  exact  the  penalty,  or  not, 
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and  that  their  intention  to  do  so,  must  be  evidenced  by  a  demand ; 
and  that  the  interest  will  run  only  from  such  demand  and  refusal. 

Judgment  affirmed^ 


nl^  Jg,'  Mark  Boatner  v.  Samuel  Scott. 

The  Register  of  the  Land  Office  nnd  the  Receiver  of  Public  Moneys,  acting  as  a 
Board  of  Commissioners  for  the  adjustment  of  conflicting  land  claims,  under  the 
act  of  Congress  of  the  8th  of  May,  1882,  have  no  power  to  revoke  a  eertificate 
of  confirmation  oucc  granted,  nor  to  rcTise  their  own  decisions  touching  the  lo- 
cation of  such  conflicting  claims,  aflcr  rights  have  been  acquired  under  them. 

The  act  of  Congress  gives  no  appeal  to  the  Commissioner  of  the  General  Land 
Office  from  the  decisions  of  the  Board;  but  he  may  withhold  a  patent,  when 
satisfied  that  a  certificate  of  confirmation  has  been  unfiiirly  obtained,  and,  perhaps, 
order  a  new  survey,  where  the  survey  presented  as  the  basis  of  a  patent,  is  shown 
to  vary  from  the  boundaries  mentioned  in  the  original  tiUe. 

A  survey  of  a  portion  of  the  public  lauds,  under  an  order  firom  the  Land  Office, 
approved  by  the  Surveyor  General,  is  conclusive,  unless  it  be  shown  that  it 
deviates  from  the  order. 

A  judicial  avowal  or  admission  by  an  ancestor,  is  as  binding  on  his  heirs,  at  It  was 
on  himself. 

An  admission  made  in  the  course  of  judicial  proceedings,  cannot  be  retracted  to  the 
prejudice  of  the  adverse  party. 

A  copy  of  a  survey,  certified  by  the  Register  of  a  Land  Office  of  the  United  States  to 
be  a  correct  transcript  of  the  original  survey  in  his  office,  is  admissible  in 
evidence.  The  copy  is  properly  certified  by  the  officer  having  the  custody  of 
the  original. 

A  copy  of  the  certificate  of  the  Commissioners  for  adjusting  land  claims  in  favor 
of  a  claimant,  certified  by  the  Surveyor  General,  is  inadmitiible.  It  should  be 
certified  by  the  Register  of  the  Land  Office. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

Andrews,  and  /•  P.  Bxillard^  for  the  plaintiff  and  appellee. 

TSimer,  and  Lawson,  contra. 

Bullard,  J.  The  plaintiff  asserts  title  to  a  tract  of  land  con- 
taining six  hundred  and  four  acres  and  a  fraction,  which  he  holds 
under  one  Hendry,  an  actual  settler,  situated  in  the  St.  Helena  land 
district.  He  gives  a  minute  description  of  the  houndaries,  accord- 
ing to  a  surrey  under  competent  authority.     He  alleges  that  his 
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iille  was  derired  from  the  government  of  the  United  States,  in  vir- 
tue of  several  acts  of  Congress,  relative  the  adjustment  of  land 
titles.  That  a  certificate  according  to  law  was  issued  in  favor  of  his 
vendor,  Hendry,  together  with  an  order  of  survey,  predicated  upon 
said  certificate,  and  that  every  legal  step  was  taken  to  entitle  him  to 
a  patent  for  said  land.  He  further  represents,  that  the  defendant, 
well  knowing  the  premises,  and  intending  to  injure  and  defraud  him, 
has  intruded  without  any  legal  right  upon  the  said  land,^  and  is  in 
possession  of  a  considerahle  portion  of  the  same,  and  refuses  to  de- 
liver it  up  to  the  petitioner,  to  his  damage  five  hundred  dollars. 
He,  therefore,  prays  for  a  judgment  for  the  land,  together  with 
damages,  and  rents  and  profits. 

The  original  defendant,  Samuel  Scott,  in  his  answer,  denied  all 
these  allegations,  and  alleged  that  he  had  a  good  title  to  the  land 
possessed  by  him,  derived  from  the  government  of  the  United 
States,  by  virtue  of  several  acts  of  Congress,  which  was  duly  and 
legally  located  by  the  proper  tribunal,  constituted  by  the  said  acts 
of  Congress,  and  by  their  order  of  survey,  dated  the  1st  of  April, 
1828.  He  expressly  denies  that  the  said  tribunal  has  any  right  to 
alter,  or  change  the  said  location,  by  any  subsequent  act.  He, 
therefore,  prays  for  a  judgment  for  his  claim  of  six  hundred  and  forty 
acres,  as  located  a/ccording  to  the  said  order  of  survey. 

The  original  defendant  died  pendente  lite^  and  his  heirs  were 
made  parties.  The  suit  was  brought  in  1833,  and  finally  the  heirs 
of  Scott  filed  a  new  answer,  in  1841,  in  which,  after  denying  the 
plaintiffs'  title,  they  allege  that  in  the  onginal  order  of  survey,  upon 
which  their  ancestor  relied,  the  Board  of  Commissioners  at  St. 
Helena  erred,  and  that  since  his  death  his  widow,  in  behalf  oL  her- 
self and  her  minor  children,  has,  by  regular  and  legal  proceedings, 
had  the  error  corrected,  and  a  new  order  of  survey  issued,  and  a 
survey  and  location  made  which  conforms  with  the  plat  of  survey 
made  under  the  order  of  court.  They  further  say,  that  they  and 
the  plaintiff,  since  the  death  of  the  original  defendant,  have  con- 
tested their  respective  pretensions  before  the  Board  of  Commission- 
ers at  the  Land  Office  in  St.  Helena,  and  that  a  final  decision  has 
been  rendered,  establishing  the  boundaries  above  set  forth,  and  con- 
firming them  in  their  right  to  the  land  contained  in  said  boundaries. 
They  aver  that  this  decision  of  the  Commissioners,  and  the  new 
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survey,  duly  made  in  conformity  thereto,  are  conclasive  upon  the 
parties. 

The  present  defendants  further  pleaded  the  prescription  of  ten 
years.  There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
present  defendants  have  appealed. 

The  evidence  of  title  to  the  locus  in  quo,  exhibited  by  the  plain- 
tiff, consists  in  a  certificate  of  the  Commissioners  at  St.  Helena,  in 
favor  of  M icajah  Hendry,  for  a  section  of  land,  as  an  actual  settler, 
dated  November  5th,  1819,  an  order  of  survey  directing  in  what 
manner  it  shall  be  located,  given  by  the  same  authority,  dated  April 
2d,  1828,  and  a  survey  made  in  conformity  to  the  order  and  duly 
approved,  together  with  a  sale  from  Hendry  to  the  plaintiff. 

The  defendants'  original  order  of  survey  bears  the  same  date  with 
that  of  the  plaintiff,  and  there  is  a  note  ox  postseriptum  to  each,  de- 
claring that  the  land  be  equally  divided  between  Hendry  and  Scott. 
It  appears  that  there  was  a  confliction  and  dispute  as  to  the  location 
of  the  land  claims,  and  that  the  Commissioners  settled  it  by  giving 
to  each  an  order  of  survey,  with  the  above  proviso.  Afterwards,  and 
even  after  the  first  answer  was  filed,the  present  defendants  applied  to 
the  Commissioner  of  the  General  Land  Office,  to  have  the  first  or- 
der of  survey,  and  the  survey  under  it,  annulled.  In  their  petition, 
or  caveat,  they  represent,  that  on  the  1st  of  April,  1828,  an  order 
of  survey  was  granted  to  their  ancestor,  Samuel  Scott,  by  which  he 
was  deprived  of  a  material  part  of  his  improvements,  and  dweUing 
house,  and  denied  his  proper  quantity  of  land,  although  there  is 
adjoining  the  conflicting  claims  unappropriated  lands  sufficient  to 
give  to  both  their  full  quantity.  They  complain,  that  the  decision  of 
the  Commissioners,  and  the  amendment  thereto,  are  illegal : 
1.  because  Scott,  being  the  first  settler,  had  a  preference  in  the  lo- 
cation, and  had  always  claimed  a  particular  point  to  which  the 
northern  line  should  run  eastward,  and  by  which  Hendry,  the 
original  settler,  had  agreed  to  be  bounded  ;  and  because  the  Com- 
missioners ought  to  have  decided,  that  Boatner  had  intruded  upon 
the  claim  of  Scott :  2.  because  the  Commissioners  violated  the  act 
of  Congress,  which  requires,  in  cases  of  conflicting  claims,  where 
no  conditional  lines  have  been  agreed  upon,  that  an  equal  division 
should  be  made  of  the  land  claimed,  allowing  each  party  his  im- 
provements :    3.  because  the  Commissioners  should  have  included 
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the  vacant  land,  so  as  to  allow  the  legal  quantity:  4.  because  a 
particular  line  had  been  acquiesced  in  by  Boatner's  yendor,  and 
pointed  out  to  Boatner  as  his  line. 

The  Commissioner  of  the  General  Land  Office  referred  the  case 
to  the  Commissioners  at  St.  Helena.  In  his  letter  to  them,  he  says, 
'  from  an  examination  of  the  papers,  I  think,  that  it  will  be  advisable 
for  you  to  investigate  the  subject  fully,  after  notifying  Mr.  Lawson, 
and  the  parties  interested,  of  the  time  when  you  purpose  com- 
mencing such  investigation,  and  upon  its  completion  you  will 
transmit  the  testimony  to  this  office,  accompanied  by  a  report,  and 
your  views  upon  the  case.' 

The  Commissioners  reported,  that  after  investigation  they  were 
satisfied,  that  there  was  a  line  agreed  upon  between  Hendry  and 
Scott,  which  had  been  disregarded  by  their  predecessors  in  their 
order  of  survey  of  the  two  conflicting  claims.  Thereupon,  the  case 
was  sent  back  by  the  Commissioner  of  the  General  Land  Office, 
with  the  remark,  that  '  as  the  law  expressly  vests  in  you  the  power 
to  determine  the  matter  in  question,  this  office,  without  expressing 
any  opinion  in  the  case,  requests  that  you  will  give  such  directions 
respecting  the  claims  of  Scott  and  Boatner,  as  your  judgnvent,  after 
a  full  examination  of  all  the  testimony,  shall  dictate,  and  that  you 
will  give  the  requisite  orders  respecting  the  surveys,  as  soon  as 
practicable.' 

In  pursuance  of  these  instructions,  the  new  Commissioners  of 
the  Land  Office  at  St.  Helena,  on  the  1st  of  April,  1839,  confirmed 
the  views  of  their  immediate  predecessors,  and  ordered  that  the 
boundary  line  between  the  parties  should  be  established  accordingly, 
and  that  the  claim  of  Scott  should  be  extended  to  the  hollow  ravine, 
or  half  mile  post,  west  of  the  old  school  house,  as  marked  by  a 
black  line  on  the  diagram  of  Phillips'  plat  of  survey,  under  the  or- 
der of  the  court,  and  that  the  claim  be  surveyed  accordingly. 

Thus  it  appears,  that,  pending  the  present  suit,  between  1833  and 
1840,  a  proceeding  has  been  carried  on,  contrary  to  the  protesta- 
tions of  the  plaintiff*,  the  result  of  which  has  been  to  change  very 
materially  the  relative  position  of  the  parties.  At  the  inception  of 
the  suit,  the  two  claims  had  been  adjudicated  upon  by  the  Commis- 
sioners as  conflicting  ones,  so  far  as  it  concerned  their  location,  and 
the  Commissioners  bad  ordered  their  survey  and  location  in  a  particu- 
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lar  manner.  The  defendant,  Scott,  in  his  original  answer,  had  relied 
upon  that  location  under  the  order  of  survey,  and  the  plaintiff  still 
urges,thatit  is  conclusive.  The  present  defendants  now  insist  upon  the 
new  location,  under  the  late  decision  of  the  Commissioners.  This 
part  of  the  case,  therefore,  presents  two  questions,  which  have  been 
discussed,  to  wit:  1.  Whether  the  location  first  made  under  the 
order  of  survey,  could  be  annulled  and  set  aside,  either  by  the 
Commissioners  themselves,  or  by  the  Commissioners  of  the  General 
Land  Office  ?  and  2.  Whether  the  defendants  are  not  precluded 
from  setting  up  any  other  location,  after  relying  in  their  answers 
upon  that  which  was  made  under  the  original  order  of  survey,  and 
decision  of  the  Commissioners  ? 

L  We  will  premise,  that  it  appears  clear  to  us,  that  the  location 
of  the  two  claims  of  Scott  and  Hendry  were  ordered,  in  1838,  after 
hearing  both  parties,  and  in  virtue  of  the  act  of  Congress,  which 
authorizes  the  Commissioners  to  decide  upon  cases  of  conflicting 
boundaries.  That  act  of  Congress  constitutes  the  Register  and  Re- 
ceiver of  Public  Moneys  a  tribunal  to  decide  between  the  parties, 
in  relation  to  all  such  claims  as  conflict  or  interfere ;  and  it  directs 
them  to  respect  conditional  lines,  if  any  exist,  and  if  not,  to  locate 
the  claims  in  such  a  manner  as  to  give  to  each  party  his  improve- 
ments. In  the  case  of  Boatner  r.  VentriSf  and  that  of  Newport  v. 
Cooper^  we  had  occasion  to  consider  this  question,  and  we  con- 
cluded, in  that  latter  case,  that  the  Commissioners  had  no  power  to 
revoke  a  certificate  of  confirmation  once  granted.  8  Mart.,  N.  S., 
645.  10  La.,  160.  If  their  powers  be  judicial  in  relation  to  con- 
fiictions,  it  is  difficult  to  conceive,  how,  upon  general  principles, 
they  can,  long  after  rights  have  been  acquired  under  their  adjudi- 
cations, revise  them.  If  they  are  without  authority  to  revoke  or 
annul  a  certificate  of  confirmation,  how  can  they  reverse  their  own 
decision  touching  the  location  of  conflicting  claims?  No  such 
power  is  expressly  conferred  by  the  act  of  Congress,  nor  does  it 
appear  that  any  right  of  appeal  is  given  to  the  Commissioner  of 
the  General  Land  Office.  He  has  a  right  to  withhold  a  patent, 
whenever  he  is  satisfied  that  a  certificate  of  confirmation  has  been 
unfairly  obtained,  and,  perhaps,  to  order  a  new  survey  in  certain 
cases,  whenever  the  survey,  presented  as  the  basis  of  a  patent,  is 
shown  to  vary  from  boundaries  called  for   in  the  original  title. 
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But  it  does  not  appear  that  the  Commissioner,  in  this  case,  assumed 
to  set  aside  the  orders  of  survey  first  given.  He  referred  the  whole 
matter  to  the  Register  and  Receiver ;  and  the  latest  communication 
from  that  officer,  of  the  17th  February,  1840,  shows,  that  patents 
are  withheld  from  both  claimants,  until  the  matter  shall  have  been 
finally  settled,  and  that  the  last  decision  of  the  Board  has  not  been 
approved. 

It  is,  however,  contended,  that  the  original  decision  of  the  Re- 
gisterand  Receiver  was  a  nullity,  and  that  the  postscript  was  added 
afterwards,  ex  parte.  Even  admitting,  that  the  postscript,  explana- 
tory of  the  views  of  the  Board,  that  the  land  should  be  equally  di- 
vided, regard  being  had  to  the  improvements  made  by  the  parties 
respectively,  ought  to  be  rejected,  as  not  making  a  part  of  the  deci- 
sion, it  is  yet  to  be  shown  that  the  decision  itself  is  void,  or  even 
voidable.  The  order  of  survey  lays  down  specific  boundaries, 
courses,  and  distances,  and  it  is  not  shown  that  the  improvements, 
as  they  existed  at  that  time,  were  disregarded.  The  survey  made 
under  those  orders,  and  approved  by  the  Surveyor  General,  is 
conclusive,  in  our  opinion,  unless  it  be  shown  that  it  deviated 
from  the  order,  which  is  not  pretended.  The  land  of  the  plain- 
tiff was  surveyed,  and  located  by  competent  authority,  in  con- 
formity to  the  order  of  survey,  and  was  duly  approved  by  the  Sur- 
veyor General  in  1892.  That  survey  does  not  appear  to  have  been 
set  aside  by  the  Commissioner  of  the  General  Land  Office,  and  it 
is  not  pretended  that  it  varies  from  the  order  and  decision  of  the 
Board  of  Commissioners,  although  no  patent  has  yet  been  issued, 
in  consequence  of  the  caveat  of  the  defendants* 

II.  But  even  if  these  views  should  be  erroneous,  and  supposing 
the  matter  still  subject  to  the  discretion  of  the  Commissioners  of 
the  General  Land  Office,  so  far  as  the  government  is  concerned,  the 
other  question  presents  itself,  to  wit,  whether  the  present  defen- 
dants are  not  concluded  by  the  answer  first  filed  ?  We  have  seen 
that  the  original  defendant  relied  expressly  upon  his  location,  under 
the  order  of  survey  of  the  1st  of  April,  1828,  and  even  denied  the 
authority  of  the  Commissioners,  to  alter  or  change  thelocation,  by 
any  subsequent  act,  and  that  he  prayed  for  judgment  for  his  land, 
as  located  according  to  that  order  of  survey. 

It  is  hardly  necessary  to  say,  that  the  judicial  avowal  or  admis- 
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sioa  of  the  ancestor  is  as  binding  on  his  heir,  as  it  is  upon  himself. 
It  is  equally  clear,  that  an  admission,  made  in  the  course  of  a  judi- 
cial proceeding,  cannot  be  retracted  to  the  prejudice  of  the  adverse 
party.  The  original  defendant  set  up  title  under  his  certificate  of 
confirmation,  and  the  location  of  it  in  conformity  to  the  order 
of  survey,  and  his  heirs  cannot  now  be  permitted  to  gainsay  his 
averments,  and  avail  themselves  of  proceedings  wholly  inconsistent 
therewith. 

We  proceed  to  notice  the  bills  of  exceptions,  taken  by  the  defen- 
dants and  appellants,  during  the  progress  of  the  trial. 

The  first  was  taken  to  the  admission  of  a  copy  of  a  plat  of  sur- 
vey, certified  by  the  Register  of  the  Land  Office  to  be  a  correct 
transcript  of  the  original  survey  in  his  office.  It  was  objected  to 
on  the  ground,  that  it  ought  to  have  been  certified  by  the  Surveyor 
General,  and  not  by  the  Register  of  the  Land  Office ;  and,  that  it 
did  not  correspond  with  the  description  of  the  land  given  in  the  pe- 
tition, and  was  not  in  conformity  with  the  order  of  survey.  The 
court,  in  our  opinion,  did  not  err.  The  copy  was  properly  certified 
by  the  officer  who  had  certified,  and  had,  we  presume,  the  custody 
of  the  original  survey.  The  effect  of  the  survey,  and  whether  it 
proved  a  location  according  to  the  order  of  the  Commissioners, 
were  proper  enquiries  for  the  jury ;  and  not  to  be  decided  by  the 
court,  in  that  stage  of  the  proceedings. 

The  exception  to  the  admission  of  the  copy  of  the  Commissioners* 
certificate  in  favor  of  Hendry,  was,  in  our  opinion,  well  taken,  the 
copy  being  certified,  not  by  the  Register  of  the  Land  Office, 
but  by  the  Surveyor  General.  The  record,  however,  furnishes 
abundant  evidence  of  the  existence  of  such  a  certificate,  independent- 
ly of  this  informal  copy.  It  is  admitted  in  the  present  defendants' 
correspondence  with  the  department,  and  in  the  evidence  emanating 
from  the  land  office  at  St.  Helena.  The  admission,  therefore,  of 
the  copy,  did  not  influence  the  decision  of  the  case. 

The  other  questions  of  practice,  appear  to  have  been  correctly 
decided;  and  the  charge  to  the  ju^y,  which  was  objected  to,  appears 
to  us  not  to  have  misled  them  upon  the  matters  submitted  for  their 
decision. 

It  appears  to  us,  on  the  merits,  as  it  did  to  the  jury,  and  the 
court  below,  that  the  plaintiff  has  shown'  the  best  legal  title  to  the 
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land  described  in  his  petition;  and  that  the  location  of  it,  confer* 
mably  to  the  first  order  of  sunrey,  is  conclusive  between  the  parties. 

Judgment  affirmed. 


James  Callaway  i;.  Benjamin  Webster. 

A  HipplemeDtal  aniwer,  filed  witlumt  leave  of  the  eourt,  or  of  the  plaintiff;  wiU  b« 
diiregarded. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSj  J. 

This  case  was  submitted,  without  argument,  on  the  points  filed 
by  SterretU  for  the  plaintiff,  and  DurelU  for  the  appellant. 

Martin,  J.  The  plaintiff  claims  certain  arrears  of  rent  from  the 
defendant,  his  lessee,  and  the  cancelling  of  the  lease.  The  defen- 
dant pleaded  the  general  issue,and,  in  a  supplemental  answer,  alleged 
that  the  premises  were  in  a  dilapidated  state ;  that  it  became  neces- 
sary to  repair  them  ;  and  that  the  plaintiff,  as  well  as  the  persons 
from  whom  he  holds,  refused  to  be  at  any  expense  therefor ;  where- 
upon, he  effected  there  pairs  at  his  own  expense,  and  he  claims  their 
value  in  reconvention.  The  plaintiff  recovered  three  hundred  and 
seven  dollars,  and  the  lease  was  cancelled.  The  defendant  appealed. 
His  counsel  has  contended,  that  the  judgment  ought  to  be  reversed : 

1.  Because  it  is  not  one  of  non-suit  with  regard  to  the  claim  in  re- 
convention, but  has  the  force  of  res  judicata  as  to  said  claim. 

2.  Because  no  notice  was  given  to  the  defendant  of  the  day  of  trial 
of  the  suit.*  3.  Because  no  notice  was  given  to  the  defendant  of 
the  day  of  trial  of  the  suit,  after  the  filing  of  his  supplemental 
answer.  The  record  shows,  that  the  trial  took  place  in  the  absence 
of  the  defendant,  and  that  his  counsel  made  an  unsuccessful  efilbrt 
to  obtain  a  new  trial  on  that  score,  and  on  the  grounds  urged  in  his 

•favor  in  this  court.    It  does  not  appear  from  any  part  of  the  record, 

•  This  was  before  the  act  of  10th  February,  1841,  sec.  16,  altering  the  mode  of 
fixing  cas^  in  the  District,  Parish,  and  Commercial  Courts  in  New  Orleans. 
VOL.   I.  70 
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except  the  notice  to  the  defendant's  counsel,  that  the  cause  was 
fixed  for  trial.  That  notice,  which  was  served  on  the  12th,  stated 
that  the  case  was  fixed  for  trial  on  the  18th  of  Fehruary,  1840. 
The  supplemental  answer  was  filed  on  the  17th ;  hut  it  does  not 
appear,  that  leare  was  obtained  therefor. 

It  does  Dot  appear  to  us,  that  the  new  trial  was  improperly  re- 
fused. On  the  merits,  the  lease  is  an  authentic  one,  and  no  pay- 
ment of  rent  is  proved.  The  reconvention  was  properly  disre- 
garded, as  it  was  claimed  in  a  supplemental  answer,  filed  without 
leave  of  the  court,  or  of  the  plaintiff. 

Judgment  affirmed^ 


James  H.  Caldwell  v.  E.  B.  Cogswell  and  others. 

The  verdict  of  a  jury  on  a  question  of  fact,  will  not  be  disturbed  unless  clearly  wrong. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Sterreti,  and  B.  M.  Carter,  for  the  appellant. 

Larue,  and  J.  C.  Clark,  for  the  defendants. 

MoRPHY,  J.  The  petitioner  claims  tlOyOOO  damages,  for  injury 
sustained  hy  him  in  consequence  of  the  had  and  unworkmanlike 
manner,  in  which,  as  he  alleges,  the  defendants  executed  a  contract, 
hy  which  they  undertook  to  put  a  roof  of  zinc  on  the  St.  Charles 
street  Theatre,  in  July,  1836.  The  defendants  admit  that  they 
made  such  a  contract,  but  aver  that  they  have  fulfilled  their  ob- 
ligations under  it,  and  finished  the  roof  in  a  good  and  workmanlike 
manner ;  that  the  plaintiff  has  failed  to  comply  with  his  part  of  the 
contract,  by  refusing  to  pay  the  stipulated  price,  and  has  thereby 
caused  them  damages  to  the  amount  of  •500.  They  aver  that  if 
the  zinc  roof  put  on  by  them  has  proved  defective,  and  leaked 
since  its  completion,  the  fault  is  not  to  be  attributed  to  the 
materials  employed  or  to  the  workmanship,  but  to  causes  for  which 
the  plaintiff*  alone  is  accountable,  to  wit,  the  unfitness  of  the  build- 
ing for  the  reception  of  a  roof  at  the  time  that  the  plaintiff  required 
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it  to  be  covered,  the  whole  edifice  having  been  run  up  in  a  great 
hurry,  the  walls  not  haviag  had  time  to  settle  down,  the  windows, 
doors,  and  the  both  gable  ends  of  the  house  being  then  open,  and 
not  closed  up  for  months  after  the  zinc  was  laid,  so  as  to  dlow  free 
ingress  to  the  wind  and  rain ;  they  also  allege  that  the  sheathing 
of  the  roof  was  defective,  being  of  uneven  thickness  and  of  bad 
materials.  The  answer  further  avers,  that  the  defendants  made 
objections  to  the  unfitness  of  the  building,  and  protested  against 
proceeding  to  cover  it  in  its  unfinished  state ;  but  that  the  plaintifi* 
insisted  upon  the  immediate  commencement  and  completion  of 
the  work,  declaring  that  the  theatre  must  be  ready  for  exhibitions 
by  a  certain  time,  on  account  of  wagers  to  a  large  amount  having 
been  made  that  it  should  be  open  on  a  given  day,  and  stating  that 
he  would  himself  take  the  responsibility,  and  bear  the  loss,  should 
any  damage  result.  The  answer  sets  forth,  that  soon  after  its 
completion,  the  zinc  roof  of  the  theatre  was  strained  and  damaged 
^y  the  settling  and  spreading  of  the  walls,  and  by  the  rushing  of 
(he  wind  through  all  the  openings ;  and  that  to  repair  such  damage, 
the  defendants  expended  in  labor  and  materials  •t,500,  for  which 
the  plaintiff  is  liable  to  them ;  that  if  any  leaking  has  occurred 
since  these  repairs  were  made,  it  has  arisen  from  the  same  causes, 
as  well  as  from  the  trampling  on  the  roof  by  persons  employed  in 
finishing  the  theatre.  The  answer  concludes  with  a  reconven- 
tional  demand  against  the  plaintiff  for  the  sum  of  MySQT,  the  price 
of  the  construction  of  the  work  according  to  the  contract,  the 
subsequent  repairs,  and  the  damages.  There  was  a  verdict  and 
judgment  below  for  the  defendants,  for  the  sum  of  $2,600.  The 
plaintiff  has  appealed. 

After  commenting  on  the  testimony  in  this  case,  the  counsel  for 
the  appellant  has  thought  proper  to  remind  us,  that,  notwithstand- 
ing our  respect  in  general  for  the  verdicts  of  juries  on  matters  of 
fact,  we  sometimes  correct  their  errors  when  they  are  glaring  and 
manifest.  This  we  hold  it  our  duty  to  do,  but  in  the  present  in- 
stance, it  is  by  no  means  obvious  that  the  verdict  complained  of  is 
erroneous.  A  number  of  witnesses  belonging  to  the  trade  of 
house-building,  were  examined  in  court,  and  under  commissions. 
Their  testimony  is  contradictory.  After  a  careful  and  minute  ex- 
amination of  the  record  before  us,  we  are  unable  to  see  that  the 
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evidence  preponderates  so  strongly  in  favor  of  the  plaintiff,  as  to 
make  it  imperative  on  us  to  set  aside  the  verdict  obtained  by  the 
defendant,  in  a  case  coming  so  peculiarly  within  the  province  of  a 
jury. 

Judgment  affirmed. 


JM     ' 

\^  ^\ 

Wait  Wells  Wilson  v.  < 

James  P.  Swain  v, 

Charles  A.  Bannen. 
The  Same. 

AttRohment  by  plaintifT  of  goods  belonging  to  defeDdant,  in  the  hands  of  third 
persons,  vho  were  made  garnishees.  The  latter  delirered  up  the  goods,  except 
a  part  retained  to  secure  an  amount  due  to  them,  as  agents  of  a  ship,  for  fireigfal 
of  the  whole  lot.  A  rule  having  been  obtained  bj  the  plaintiffs  od  the  gar-> 
nishees,  to  show  cause  why  they  should  not  dcllTer  up  the  goods  retained,  the 
latter  suffered  it  to  be  made  absolute,  without  objection,  and  on  execution,  sur- 
rendered the  balance  of  the  goods  to  the  sheriff.  On  a  subsequent  rule  by  the 
owners  of  the  ship,  against  the  plaintiffs,  defendant,  and  sheriff,  to  show  cause 
why  the  freight  of  the  whole  lot  of  goods,  should  not  be  paid  by  preference  out 
of  the  balance  last  surrendered  by  the  garnishees,  ffeld.-  thai  the  defendant,  though 
without  interest  in  the  question  of  privilege,  as  between  the  plaintiffs  and  th* 
owners  of  the  ship,  is  interested  in  defeating  the  claim  of  the  latter,  and  may 
plead  prescription  against  it  s  that  no  prescription  could  run  so  long  as  any  of  the 
property  remained  in  the  hands  of  the  agents  of  the  ship  owners,  as  a  pledge  for 
the  payment  of  the  freight,  such  pledge  being  a  standing  acknowledgment  of  the 
debt;  and  that  it  commenced  running  only  from  the  deliTery  of  the  goods  to  the 
sheriff,  from  which  time  the  owners  of  the  ship  had  fifteen  days  to  assert  their 
privilege  for  the  freight,  and  one  year  to  urge  their  claim  against  the  debtor. 

Prescription  is  interrupted,  wherever  the  debtor,  or  possessor  acknowledges  the 
debt,  or  adverse  right,  against  which  it  was  running. 

A  ship  owner  may  retain  all  the  goods  shipped,  untill  the  whole  freight  bill  is  paid. 
Every  part  of  the  goods  is  liable  for  the  whole  debt.  Where  a  part  only  of  the 
goods  shipped  have  been  retained  as  security,  it  wiU  be  liable  for  the  whole 
freight 

Appeal  from  the  District  Court  of  the  First  District,  Buchor 
min,  J. 

J.  C,  Clarke  for  the  plaintiffs.  No  counsel  appeared  for  the 
defendant  and  appellant. 

Wray^  for  the  appellees. 
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MoRPHTy  J.  A  lot  of  goods,  which  arrired  in  this  city  in  the 
ship  Ocmalgee,  in  the  autumn  of  1838,  was  attached  in  these  suits. 
Bein  and  Cohen,  agents  of  the  New  Orleans  and  Louisiana  line  of 
ships,  to  which  the  Ocmulgee  belonged,  were  made  garnishees. 
The  goods  levied  on  were  sold,  with  the  exception  of  one  hundred 
and  fire  kegs  of  nails,  which  were  retained  by  the  garnishees,  to 
secure  the  payment  of  the  freight  due  on  the  lot  of  goods.  Long 
subsequently,  the  plaintifis  ruled  the  garnishees  into  court,  to  show 
cause  why  they  should  not  deliver  up  the  one  hundred  and  five«kegs 
of  nails,  which  they  had  refused  to  do,  or,  in  default  thereof,  pay  the 
full  amount  of  their  respective  judgments.  Instead  of  appearing  and 
showing  their  lien  on  the  property,  the  garnishees  suffered  the  rule 
to  be  made  absolute  against  them.  On  the  execution  issued  against 
them,  they  delivered  to  the  sheriff  the  one  hundred  and  five  kegs  of 
nails,  on  the  15th  of  January,  1840.  On  the  29th  of  the  same 
month,  Thomas  J.  Leavitt,  and  others,  owners  of  the  ship  Ocmul- 
gee, took  a  rule  on  the  plaintifis,  the  defendant,  and  the  sheriff,  to 
show  cause  why  they  should  not  be  paid  by  preference  and  privi- 
lege, the  freight  on  the  goods  originally  attached,  amounting  to 
$328  61,  out  of  the  proceeds  of  the  one  hundred  and  five  kegs  of 
nails  delivered  up  by  their  agents,  Bein  and  Cohen,  in  conformity 
with  the  order  of  the  court.  On  this  rule,  there  was  a  judgment 
below  in  favor  of  the  owners  of  the  ship,  from  which  the  plaintiffs 
and  defendant  in  these  suits  have  appealed. 

On  the  trial  of  the  rule,  the  attorney  appointed  to  represent  the 
absent  defendant,  Bannen,  filed  a  written  answer,  pleading  the  pre- 
scription of  one  year  against  the  claim  of  the  third  opponents. 
This  was  objected  to  by  the  latter,  on  the  ground  that  the  defendant 
had  no  interest  in  the  property  in  dispute,  and  could  not  make  such 
a  plea.  The  defendant  was,  perhaps,  without  interest  in  the  ques- 
tion of  privilege  to  be  debated  between  the  other  parties  to  the  rule, 
but  surely  it  cannot  seriously  be  contended,  that  he  was  not  inte- 
rested so  far  as  the  establishment  of  the  debt  was  concerned.  If 
he  succeeded  in  defeating  the  claim,  it  would  be  so  much  more 
paid  to  the  plaintiffs  in  discharge  of  their  judgments  against  him. 
The  plea  was,  therefore,  properly  admitted,  but  we  can  see  no  dif- 
ficulty in  disposing  of  it.  Prescription  is  interrupted,  and  ceases  to 
run,  whenever  the  debtor,  or  the  possessor  acknowledges  the  debt. 
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or  the  adverse  right,  against  which  it  was  mnning.  Ci7«  Code, 
art.  3486.  This  acknowledgment  may  be  express  or  implied.  In 
this  case,  it  is  of  the  latter  character.  As  long  as  the  one  hundred 
and  five  kegs  of  nails  remained  in  the  hands  of  the  owners  of  the 
ship,  or  their  agents,  as  a  pledge  for  the  payment  of  their  freight, 
no  prescription  coald  run,  because  the  pledge  was  a  standing 
acknowledgment  of  indebtedness  on  the  part  of  the  defendant, 
Bannen.  It  began  to  run  only  from  the  delivery  of  the  goods  to 
the  sheriff,  and  from  that  time,  the  owners  of  the  ship  had  fifteen 
days  to  assert  their  privilege  on  the  property,  and  one  year  to  urge 
their  claim  Against  their  debtor.  Civ.  Code,  arts.  3218,  3499. 
2  Troplong  on  Prescription,  Nos.  584,  618,  and  628. 

It  has  next  been  urged,  that,  at  all  events,  the  privilege  claimed 
should  be  allowed  only  for  the  freight  due  on  the  one  hundred 
and  five  kegs  of  nails,  retained  by  the  garnishees,  or  agents 
pi  the  owners  of  the  ship.  To  this  we  cannot  listen.  The  *lat- 
ter  had  the  right  of  retaining  all  the  goods  to  answer  for  the 
freight  bill,  and  each  and  every  part  of  such  goods  was  liable  for 
the  whole  debt.  They  were  not  bound  to  surrender  any  part  of 
them  until  their  bill  was  paid,  or  satisfactory  security  given. 
Instead  of  doing  this,  they  retained  only  such  a  portion  of  the 
goods,  as  they  supposed  to  be  sufficient  to  secure  their  debt.  It 
must,  therefore,  be  liable  for  the  whole  freight.  Civ.  Code,  arts. 
3130,  3131,  and  3138. 

Judgment  i^rmed. 
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Succession  or  Charles  Pollet. 

Ad  apiilicaot  for  the  coratonhip  of  a  aaceessioD,  is  not  bound  to  state  in  his  pe- 
tition to  the  Court  of  Probates,  the  g;roands  on  which  he  claims  the  appointment, 
as  the  first  applicant  is  entitled  to  the  curatorsbip,  unless  legally  opposed.  In 
ease  of  opposition,  he  maj  show,  in  a  supplemental  petition,  the  grounds  of  his 


Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
deZf  J. 

Birofif  for  the  appellant.    No  counsel  appeared  for  the  appellee. 

Martin,  J.  Joseph  Perillat  applied  for  the  curatorship  of  the 
estate  of  Pollet,  stating  that  he  was  a  creditor,  and  that  the  value  of 
the  estate  did  not  exceed  fire  hundred  dollars ;  and  he  founded  his 
application  on  the  act  entitled  *  an  act  supplementary  to  the  art. 
1178  of  the  Civil  Code.'  He  was  appointed  accordingly ;  but  dis« 
covering  that  he  had  been  under  an  error  as  to  the  value  of  the 
estate,  he  made  a  second  application,  in  which  he  did  not  claim  the 
curatorship  as  a  creditor.  Publications  having  been  ordered,  Ca- 
mille  Rizzo  filed  an  opposition  to  his  appointment,  on  the  ground 
that  he,  Rizzo,  was  a  creditor,  and  ought  to  be  preferred  to  Perillat, 
who  was  not.  On  this,  Perillat  filed  a  supplemental  petition,  aveT« 
ring  himself  to  be  a  creditor,  and  his  opposition  to  Rizzo's  appoint- 
ment, averring  that  the  latter  was  not  a  creditor.  Perillat  was  ap- 
pointed, and  Rizzo  appealed. 

Rizzo's  counsel  has  contended,  that  the  appellee,  not  having 
claimed  the  curatorship  in  his  first  petition  as  a  creditor,  could  not 
alter  his  claim,  and  urge  it  in  that  capacity  in  the  second  petition. 
The  law  does  not  require  the  applicant  for  a  curatorship  to  state 
the  grounds,  on  which  he  claims  it ;  for  the  first  applicant  is  en- 
titled to  it,  unless  a  legal  opposition  be  made.  On  the  opposition 
of  the  appellant,  the  appellee  had  an  undoubted  right  to  show,  that 
the  former  had  no  better  right  than  himself,  to  wit,  that  both  were 
creditors.  The  testimony  shows,  that  the  applicant  and  opponent 
are  both  creditors  of  the  deceased,  and  of  the  estate,  for  very  trifiing 
sums. 

The  judge,  in  our  opinion,  correctly  granted  it  to  the  former. 

Judgment  affirmed. 
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48^  408  Felix  Maxan  v.  His  Creditors. 

The  tjndie  of  the  crediton  of  an  insolTent  is  entitled  to  a  commissioa  on  the 
proceeds  of  the  sale  of  the  mortgaged  property,  though  porehased  hy  the  mort- 
gagee, who  retains  the  price  in  discharge  of  the  mortgage  debL 

The  syndic  of  the  creditors  of  an  insolvent  is  entitled  to  the  same  commiasion, 
where  the  cession  of  property  was  made  by  a  creditor  in  actual  custody,  aa  in 

r  cases  of  voluntary  surrender  under  the  act  of  1817. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Walts^  J- 

C.  M,  RandalU  for  the  appellant. 

Castera^  for  the  syndic. 

Martin,  J.  Edward  Hall  Barton,  a  creditor  of  the  insolvent,  is 
appellant  from  a  judgment  overruling  his  opposition  to  a  charge 
in  the  tableau  of  distribution  of  three  hundred  and  fifty  nine  dollars, 
and  thirty  two  cents,  for  commission  to  the  syndic,Gabriel  Wartelle. 
The  sole  question,  which  this  case  presents,  is,  whether  a  syndic  is 
entitled  to  his  commission  on  the  proceeds  of  the  sale  of  mortgaged 
property,  when  it  is  purchased  by  the  mortgagee,  and  he  retains 
the  price,  which  finally  remains  in  his  hands,  in  discharge  of  the 
mortgaged  debt  ?  The  first  judge  has  solved  this  question  in  the 
affirmative,  and  it  does  not  appear  to  us,  that  he  erred.  There 
could  be  no  doubt  of  his  right  to  the  commission,  if  the  premises 
had  been  adjudged  to  any  other  person  than  the  mortgagee.  The 
adjudication  to  the  latter  authorized  him  to  retain  the  price,  and  the 
homologation  of  the  tableau  of  distribution  showed  that  he  was  not 
bound  to  restore  the  price,  nor  any  part  thereof.  The  appellant's 
availing  himself  of  the  right,  which  the  law  gave  him,  to  retain  the 
price,  ought  not  to  place  the  appellee  in  duriori  casu.  It  is  trne, 
that  it  relieved  the  latter  of  the  trouble  of  receiving  the  price,  and 
of  repaying  it ;  but  it  also  relieved  the  appellant  from  the  numera- 
tion of  the  money  twice,  and  it  afforded  him  the  use  of  it  between 
the  sale  and  the  homologation  of  the  tableau.  The  appellee's 
trouble  and  responsibility,  if  they  were  at  all  diminished,  were  so 
for  the  exclusive  benefit  of  the  appellant. 

The  insolvent  was  in  custody ;  and  this  circumstance  is  presented 
to  us  as  one,  which  ought  to  debar  the  syndic  from  his  claim  to  the 
commission,  because,  although  the  law  expressly  allows  a  commia- 
sion to  the  syndic  in  ordinary  insolvencies,  it  is  entirely  silent  on 
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that  head  as  to  cases  in  which  the  insolvent  is  incarcerated.  This 
argnment,  in  our  opinion,  borders  very  much  on  absurdity.  The 
laborer  is  worthy  of  his  hire.  The  reason  is  the  same  in  one  kind 
of  insolvency  as  in  the  other,  and  the  law  ought  not  to  differ.  Ubi 
tadem  est  ratioy  eadem  est  lex. 

Judgment  affirmed. 


Frederick  Fret  and  another  v.  Mauricio  Hebenstreit 
and  another. 

Bail  not  fixed  with  the  debt  before  the  passage  of  the  act  of  the  38th  of  March,  1840, 
'  to  abolish  imprisonment  for  debt,'  were  discharged  by  that  act 

The  act  of  the  98th  oi  March,  1840,  having  abolished  tlie  capias  ad  satiafacieTidutn, 
no  such  writ  oonld  be  executed,  thoogh  in  the  hands  of  the  sheriff  at  the  time 
of  the  passage  of  the  acL 

A  sheriff  cannot  be  made  liable  for  &iling  to  retnm  a  capiat  ad  aatirfaciendumy 
where  the  writ  was  abolished  before  the  retui-n  day. 

The  19th  section  of  the  act  of  10th  February,  1841,  cannot  rerive  the  responsibility 
of  bail  preriously  diaeharged  by  the  act  of  the  38th  of  March,  1840. 

The  execution  of  an  obligation  may  be  suspended,  but  the  obKgation  itself  cannot 
Where  the  obligation  has  once  ceased  to  exist,  it  can  only  be  revived  in  the 
manner  it  was  created. 

The  condition  of  a  bail  bond,  tfiat  the  defendant  shaU  not  depart  from  the  state 
without  the  leave  of  the  court,  is  modified  by  the  provision  of  art  SSO  of  the  Code 
of  Practice,  that  *  one  who  has  become  surety  that  another  shall  not  depart  fitim 
the  state,  or  leave  tlie  jurisdiction  of  the  court  by  which  the  order  of  surety  was 
granted,  may  be  discharged  from  all  responsibility  by  surrendering  to  the  sheriff 
the  person  of  the  debtor.* 

Bail  wiU  be  discharged,  where  the  surrender  of  the  debtor  becomes  impossible  by 
the  act  of  God,  as  in  case  of  the  death  of  the  debtors  or  is  rendered  vain  and 
useless  by  the  act  of  the  law,  as  in  case  of  the  abolishment  of  imprisonment  for 
debt 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

C.  M.  Conrady  for  himself,  and  the  other  appellant.  The  bail 
bond  is,  in  its  terms,  a  positive  obligation  to  pay  a  sum  of  money, 
on  a  certain  condition,  which  condition,  it  is  admitted,  has  occurred. 

VOL.  I.  71 
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Bui  according  to  the  principle  laid  down  in  Jayne  et  al,  t.  Cex^  8 
Mart.  N.  8.,  168»  the  surety,  even  after  the  occurrence  of  the  con- 
dition, may  discharge  himself  by  surrendering  the  debtor.  The 
obligation  is,  therefore^  one  with  a  resolutory  condition,  Civ.  Code* 
art.  2040 ;  or,  viewing  it  in  the  light  most  favorable  to  the  surety, 
is  an  alternative  obligation.  lb.,  art.  2061.  Pothier,  Traite  des 
Obi.,  No.  250.  Viewed  in  either  light,  if  the  condition  by  which 
the  obligadion  of  the  surety  was  to  be  discharged  has  not  occurred^ 
he  remains  bound ;  or,  if  prevented  from  fulfilling  one  obligatioot. 
though  without  his  fault,  he  still  remains  bound  to  fulfil  the  other. 
Civ.  Code,  art.  2066.     Pothier,  Trait^  des  Obi.,  261. 

It  is  contended,  that  the  surety  was  discharged  by  the  law  of 
1840,  because  it  put  him  in  duriori  casu.    To  this  1  answer  l 

1st.  That  supposing  such  to  be  the  fact,  a  law  making  his  condi- 
tion worse,  ought  not  to  be  construed  to  make  it  better;  a  law 
depriving  him  of  one  out  of  two  modes  of  discharging  a  debt^ 
ought  not  to  be  construed  to  extinguish  the  debt  altogether. 

2d.  That  the  law  of  1840  did  in  no  manner  interfere  with  the 
surety.  The  writ  of  en^as  ad  saiisfaeiendum  was  of  no  use  to 
him.  It  could  only  be  issued  afier  judgment ^  and  on  behalf  of  the 
creditor. 

Arts.  2a0^  231,  and  233  of  the  Code  of  Practice  enumerate  the 
only  remedies  afforded  to  him,  and  the  abolition  of  the  writ  of 
capias  ad  satisfaciendum  does  not  repeal,  nor  in  any  manner  afiect 
those  articles.  As  the  act  of  1840  does  not  abolish  imprisonment 
for  debt  generally^  but  only  a  particular  writ,  it  is  by  no  mrana 
clear,  that  a  party  surrendered  by  his  bail,  under  the  arts.  290  and 
233,  would  be  entitled  to  a  discharge  under  that  law.  Some  con- 
fusion has  arisen  in  regard  to  this  matter,  by  the  application  of 
common  law  decisions^  to  the  cases  of  sureties  on  the  bonds  given 
by  defendants  arrested  under  the  provisions  of  the  Code  of  Pra^ 
tice  of  this  state.  That  there  is  some  analogy  between  the  two 
remedies,  is  admitted;  but  that  jlhey  are  precisely  similar,  is  denied. 
At  common  law  the  defendant  may  be  held  to  bail  in  any  case^ 
without  an  affidavit  that  he  is  about  to  leave  the  kingdom.  3  Black- 
stone,  287.  Comyn's  Dig.,  verba  Bail,  9,  2.  The  condition  of 
the  bond  is  for  the  defendant's  appearance  at  the  return  of  the  unit^ 
not   that  he  shall  not  leave  the  kingdotn  without  leave  of  the 
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court ;  and,  as  a  consequence  of  this  condition,  if  prerented  from 
falfilling  the  principal  obligation  by  nncontroliable  events,  such  as 
death,  &c.,  the  bond  is  not  forfeited.  Bat  here  the  obligation  is  that 
he  shall  net  do  a  certain  act^  which  act  must,  from  its  nature,  be 
voluntary  J  and  can  be  brought  about  by  no  uncontrollable  event. 
The  right  of  the  debtor  to  surrender  himself,  or  of  his  surety  to 
surrender  him,  in  discharge  of  the  bond,  is  a  privilege  given  to 
them ;  it  is  a  mode  of  discharging  their  obligation ;  and  if,  by  any 
circumstance,  they  are  deprived  of  the  power  to  do  so,  it  is  their 
own  fault,  inasmuch  as  all  responsibility  might  have  been  avoided 
had  Che  defendants  not  choson  to  leave  the  state  without  leave 
of  the  court.  This  court  has  repeatedly  decided  that  the  applica- 
tion of  common  law  terms  to  writs,  or  process  provided  by  our 
statutes,  does  not  necessarily  imply  that  the  remedy  itself,  with  all 
its  incidents,  was  intended  to  be  introduced.  7  Mart.,  N.  S.,  16. 
6  lb.,  81&  But  here,  the  word  has  not  been  introduced.  The 
words  *  6m/,'  or  *bml  bond^*  do  not  occur  in  our  laws,  as  applicable 
lo  civil  actions.  In  regard  to  criminal  matters  they  are  used,  and  very 
properly,  as  the  condition  of  the  bond  in  criminal  casest  is  precisely 
what  it  is  in  all  cases  at  common  law,  to  wit,  for  the  appearance  of 
the  dtfendantf  and  if  the  defendant  do  not  appear^  the  bond  is  for- 
feited, whether  he  have  left  the  state  or  not. 

Whatever  may  have  been  the  case  prior  to  the  law  of  1841,  there 
can  be  no  doubt  since  the  passage  of  that  act.  Whether  this  act 
be  viewed  as  declaratory  of  the  meaning  of  a  previous  law,  or  as  a 
fnodificoHon  of  that  law,  it  is  equally  binding  on  this  court.  In 
other  words  it  is  a  law;  unless  it  be  unconstitutional.  In  what 
respect  is  it  unconstitutional  T  So  far  from  impairing  the  obligation 
4f  contracts^  it  is  intended  to  enforce  them  ;  to  restore  a  remedy, 
which,  if  taken  away  at  all,  had  been  taken  away  through  inadver- 
tence. Is  it  unconstitutional,  because  it  is  retroactive  ?  I  have 
yet  to  leani  that  retroactive  laws,  wUch  do  not  impair  the  obliges- 
turn  of  eontracis^  are  unconstitutionaL 

The  Supreme  Court  of  die  United  States  has,  in  several  in- 
stances, recognized  the  constitutionality  of  state  laws  which  have 
gone  much  further  than  to  apply  remedies  to  past  contracts,  and 
have  even  declared  contracts,  that  had  become  null  and  void,  valid 
and  binding.    2  Peters,  401.    9  lb.,  88.     11  lb.,  420.    There  is 
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Bot  one  argument  which  goes  to  show  that  the  law  of  1841  is  uor 
constitutional,  or  that  it  attacks  vested  rights,  which  does  not  apply 
with  much  greater  force  to  the  law  of  1840. 

It  has  Veen  said,  hy  one  of  the  counsel  for  the  defendant,  that 
the  question  is,  whether  a  party  who  has  been  dkcharged  from  his 
contract  can  he  again  made  responsible  by  legislation  ?  This  is  not 
a  proper  statement  of  the  question.  The  parties  to  the  bond  have 
not  been  discharged.  The  legislature  have  not  said  so.  It  was 
not  in  the  power  of  the  legislature,  to  abrogate  or  abolish  a  esn- 
tract.  All  that  the  law  of  1840  did,  even  according  to  the  inter- 
pretation given  to  it  by  this  court,  was  to  repeal  a  remedy.  If  the 
legislature  could  abolish  a  remedy,  could  it  not  restore  it  ?  Sup- 
pose, that  instead  of  abolishing  the  writ,  the  legislature  had  tem- 
porarily suspended  it,  as  it  has  done,  in  effect,  would  it  be  contended, 
that  such  a  temporary  suspension  of  the  remedy,  absolutely  re- 
leased the  debtor?  Suppose,  that  instead  of  abolishing  a  particular 
writ,  the  legislature  had  gone  further,  and  temporarily  suspended 
all  judicial  proceedings,  as  was  done  in  1814,  will  it  be  pretended 
that  the  effect  of  such  a  law  would  be  to  discharge  debtors,  or  their 
sureties.  But  in  point  of  fact,  it  cannot  be  said  that,  in  the  present 
case,  there  has  been  even  a  temporary  suspension  of  the  rights  of 
the  creditor.  While  the  law  of  1840  was  in  Mi  force,  the  plain- 
tiff was  not  in  want  of  the  writ  of  Cf^i{is  ad  saiis/acitndunh  and 
before  the  proceedings  had  gone  so  far  as  to  enable  him  to  resort  to 
that  writ,  the  law  of  1841  had  been  passed ;  so  that,  as  to  him,  the 
law  of  1840  was  always  a  dead  letter. 

The  decisions  heretofore  rendered  by  this  court,  axe  not  opposed 
to  these  views.  The  court  has  never  pretended  that  the  copUrad 
was  '  abrogated  and  abolished.*  It  has  proceeded  on  the  ground 
that  the  surrender  was  an  useless  formality ;  but  this  may  be  douht- 
ed,  for  imprisomnent  for  debt  generaUyj  was  not  abolished  by 
the  law  of  1840,  but  only  the  writ  of  caputs  ad  sttiisfmimdum. 
If  the  debtor  were  brought  within  reach  of  the  process  of  ear 
courts,  or  if  he  had  never  left  it,  he  might  be  arrested,  and  detain- 
ed in  prison  for  three  months.  At^  all  events,  the  surrender  is  no 
loQger  useless  since  the  act  of  1841;  and,  consequently,  the  deci- 
sion is  inapplicable. 

G.  Strawbridge^  and  D,  Scghers^  for  the  bail. 
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Martin,  J.  Charles  M.  CoDradt  and  George  Eustis,  assignees 
of  the  judgment  lecovered  by  the  plaintiffs  in  this  case,  are  appel- 
lants from  the  discharge  of  a  rule  which'  they  had  taken  on  M.  S. 
Caculhi,  bail  of  Francisco  Lojero,  one  of  the  defendants,  to  show 
cause  why  judgment  should  not  be  rendered  against  him.  Impri- 
sonment for  debt  having  been  abolished  by  the  legislature  of  the 
state,  by  the  act  of  the  28th  of  March,  1840,  p.  131,  it  has  been 
frequently  held  by  this  court,  that  all  bail  not  fixed  with  the  debt  at 
that  period,  were  discharged.  In  the  case  of  Cooper  v.  Hodge  et  ai.^ 
17  La.,  476,  we  held  that  the  bail  was  released  although  a  capias 
was  in  the  hands  of  the  sheriff  at  the  time  of  the  passage  of  the 
law,  upon  the  return  of  which  non  est  inventus^  the  creditors 
sought  to  make  the  bail  liable  on  the  bond.  In  Borgsied  ^  C0.9  y. 
Nolan  et  al.j  lb.,  5d8,  we  held  that  the  bail  could  not  be  made  lia- 
ble, where  no  capias  ad  sattsfadendum  had  been  issued  before  the 
passage  of  the  law,  as  none  could  be  issued  afterwards ;  and  as  it 
was  only  upon  the  return  of  such  a  writ,  that  proceedings  could  be 
had  against  the  bail.  In  7%e  Atchafalaya  Bank  y.  Hozey^  lb., 
1109,  we  decided  that  the  sheriff  could  not  be  made  liable  for  failing 
to  return  a  capias  ad  satisfaeiendumt  if  the  writ  was  abolished  be- 
fore the  return  day.  The  appellants,  however,  have  contended,  that 
they  are  entitled  to  relief,  under  the  act  of  the  10th  of  February, 
.  1841,  sec.  19,  which  provides,  that  *  for  the  purpose  of  fixing  the 
security  on  bail  bonds,  the  writ  of  C€^ias  ad  satisfaciendum  shall 
remain  in  force.*  As  the  appellee  was  discharged  by  the  former 
act,  it  cannot  be  seriously  asked  of  us  to  say  that  the  latter  act  re- 
stores his  responsibility.  The  execution  of  an  obligation  may  be 
suspended,  but  the  obligation  itself  cannot.  If  it  cease  to  exist,  it 
cannot  be  revived,  except  in  the  manner  in  which  it  was  created. 
The  judge  a  quo  has  held,  that  *  the  attempt  to  cloak  the  intention 
to  restore  the  liability  of  the  bail,  by  giving  to  the  section  of  the 
act  of  1841  the  form  of  an  interpretation,  construction,  or  declara- 
tion of  the  meaning  of  the  law,  cannot  avail ;  it  would  be  a  violation 
of  the  first  principles  of  justice.  The  act  of  1840  may  justly  be 
characterized  as  a  freak  of  legislation,  but  as  it  is  within  their  con- 
stitutional power,  however  contrary  it  may  be  to  a  just  spirit  of 
legislation  or  jurisprudence,  it  must  be  submitted  to.* 

To  the  correctness  of  the  legal  principles  asserted  by  the  judge 


566  NEW  ORLEANS, 


Frey  and  another   v.  Hebenitreit  and  another. 


o  quOf  we  give  our  assent;  but  we  do  not  concur  in  the  reilection 
cast  upon  the  legislature,  for  passing  the  act  abolishing  imprisonment 
for  debt,  in  1840. 

T4ie  appellants  have,  moreover,  contended,  that  they  are  entitled 
to  judgment  on  the  bond,  on  an  assignment  of  a  breach  of  one  of 
its  conditions,  to  wit,  the  debtor's  departure  from  the  state  with- 
out the  leave  of  the  court.  This  is  modified  by  an  article  of  the 
Code  of  Practice,  which  provides,  that  *one  who  has  become 
surety  that  another  shall  not  depart  from  the  state,  or  leave  the  juris- 
diction of  the  court  by  which  the  order  of  surety  was  granted,  miy 
be  discharged  from  ail  responsibility,  by  surrendering  to  the  sheriff 
the  person  of  the  debtor/  Art.  230.  In  the  case  of  Wakefield  v. 
McKinnellf  9  La.,  449,  we  held  that  the  bail  is  discharged,  when 
the  surrender  becomes  impossible  by  the  act  of  God,  as  by  the 
death  of  the  debtor.  We  must  now  hold  as  a  corollary,  that  he  is 
discharged  when  the  surrender  becomes  vain  and  useless  by  the 
act  of  the  law,  as  where,  by  an  act  of  the  legislature,  the  imprison- 
ment for  debt  is  prohibited.  Lex  neminem  cogit  ad  vana  aeu  itn- 
poaaibilia.  In  the  latter  case,  the  bail  is  no  longer  bound  to  sur- 
render the  debtor,  because  the  surrender  would  be  votn,  as  the 
debtor  could  not  be  retained  in  custody.  In  the  former,  we  held, 
that  the  bail  was  no  longer  bound  to  surrender,  because  the  sur« 
render  had  become  impoarible. 

Judgment  €0irmtd^ 
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Robert  C.  Armistead  and  another  v.  James  Walton  Spring. 

Matthew  Jarvis  and  another  v.  Robert  C.  Armistead 

and  others. 

An  entry  in  the  booka  of  a  partnerahip,  made  at  the  time  of  the  tnaaaetion,  will  be 

•  eooelnaiTe  between  the  partiea,  unleas  ahown  to  be  erroneoui.  The  partnera  were 
the  mutual  agenta  of  each  other,  and  auch  an  entry  must  be  regarded  aa  an  account 
rendered  of  the  tranaaction. 

Defendant  aold  to  one  of  the  plaintiffa  hia  interest  in  a  partnership,  the  latter  taking  his 
place  in  the  house,  and  assuming  the  partnership  debts,  but  not  the  prirate  debts  of 
either  of  the  partners.  In  an  action  by  the  new  house,  against  the  retiring  partner, 
for  the  amount  of  his  priyate  account  with  the  old  firmz  Held,  tliat  the  new  partner 
ti^ng  the  place  of  hisTendor,  can  have  no  greater  rights  than  the  latter;  that  each 
of  the  original  partners  baring  a  prirate  account  with  the  firm,  the  one  necessarily 
extinguished  the  other  pro  tanto,  and  that  the  diiference  between  the  two,  forms  a 
balance  due  from  one  partner  to  the  other,  to  be  adjusted  on  the  final  settlement  of 
the  concern }  and  that,  by  the  effect  of  the  sale,  the  private  account  of  the  retiring 
partner, became  that  of  hia  successor. 

A  claim  which  a  party  has  failed  to  establiah  in  a  direct  action,  cannot  be  set  up  by 
way  of  exception  in  another. 

Armistead  and  Otto  have  appealed,  in  the  first  of  these  cases, 
from  a  judgment  of  the  Commercial  Court,  Wait 8 f  J.,  and  in  the 
second,  from  a  judgment  of  the  City  Court  of  New  Orleans,  Th^- 
maa  /.  Cooley^  J. 

(7.  Strawbr%dg€f  for  the  appellants. 

Benjamin^  contra. 

BvLLARD,  J.  These  two  cases  have  been  argued  together,  as  the 
causes  of  action  arise  out  of  the  same  transaction.  The  facts  are  these. 
R.  C.  Armistead  and  J.  W.  Spring  were  partners  in  trade,  and  about 
the  1st  of  January,  1840,  Spring  sold  to  Jacob  A.  Otto,  his  share  in 
the  concern,  and  Otto  became  a  partner  of  a  new  concern,  under 
the  firm  of  Armistead  and  Otto,  successors  of  Armistead  and  Spring. 
In  consideration  of  this  transfer,  Armistead  and  Otto  gave  sundry 
notes  to  Spring,  and,  among  others,  the  one  on  which  Jarvis  and 
Andrews,  as  endorsers,  sued  in  one  of  the  cases  now  before  the 
court ;  and  Otto,  thus  becoming  a  partner  in  the  place  of  Spring, 
bound  himself  to  pay  and  satisfy  all  the  outstanding  debts  and 
liabilities  for  which  Spring  was  bound  as  a  member  of  the  firm,  it 
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being  expressly  stipulated,  that  the  parties  were  only  bound  to  pay 
the  partnership  debts  of  Armistead  and  Spring,  and  not  the  private 
debts  of  either  of  the  partners.  The  other  suit  is  brought  by 
Armistead  and  Otto,  against  Spring,  the  plaintiffs  alleging  that 
Spring  was  himself  indebted  to  the  partnership  in  the  sum  of 
$1060  35,  the  balance  of  his  private  account  with  the  firm; 
and  that  in  the  month  of  May,  1890,  he  had  received  from 
Durand,  of  Mobile,  $2,600  belonging  to  the  firm,  for  which 
he  had  not  accounted.  They  allege  other  dealings,  and  an  in- 
debtedness on  tbe  part  of  Spring,  to  the  amount  of  $4,579  19. 

The  Commercial  Court  gave  judgment  in  favor  of  Armistead 
and  Otto,  for  a  small  amount  paid  for  Spring  since  his  assignment 
to  Otto,  and  they  have  appealed. 

In  the  other  case,  in  the  City  Court,  on  one  of  the  notes, 
Armistead  and  Otto  set  up  in  defence  and  reconvention  the  same 
matters  which  formed  the  basis  of  their  direct  action  in  the  other 
case,  to  wit,  the  indebtedness  of  Spring  on  his  private  account;  and 
this  plea  having  been  overruled,  and  judgment  rendered  in  favor  of 
the  plaintiffs,  the  defendants,  Armistead  and  Otto,  have  appealed. 

The  principal  matter  of  contention  in  the  first  case,  is  an  item 
of  $2,600,  for  a  lot  of  merchandize  sent  to  Mobile,  the  proceeds  of 
which,  it  is  alleged,  were  received  by  Spring,  previously  to  his 
transfer  to  Otto,  but  of  which  he  has  never  rendered  any  satis- 
factory account ;  and  for  that  amount,  it  is  contended  he  is  indebted 
to  the  plaintiffs.  To  this,  it  is  replied,  that  if  that  amount  was 
taken  out,  it  was  afterwards  returned,  as  appears  from  an  entry  in 
the  books,  which  balance,  so  far  as  that  transaction  is  concerned ; 
that  although  neither  party  can  explain,  at  this  time,  what  dis- 
position was  made  of  the  sum,  it  appears  from  the  books,  that 
it  was  employed  for  the  benefit  of  the  concern,  and  that  the  entry 
in  the  books  is  evidence  between  the  parties.  We  are  of  opinion 
that  the  entry  in  the  books,  made  at  the  time,  is  prima  ftteie 
evidence  in  favor  of  the  partner,  who  personally  transacted  the 
fiMfctter;  and  that  unless  error  be  shown,  he  cannot  be  charged  with 
the  amount  as  a  private  debt  due  to  the  firm.  The  presumption  is 
clearly  in  his  favor,  and  more  especially  as  both  parties  had 
equally  access  to  the  books,  and  they  appear  to  have  been  after- 
wards balanced.    The  parties,  at  the  time,  were  the  mutual  agents 
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of  each  other^  and  the  entry  made  in  the  books  must  be  regarded 
in  the  light  of  an  account  renderd  of  the  transaction;  and  al- 
though, at  this  time,  neither  party  can  recollect  whether  the  pro- 
ceeds of  the  Mobile  adventure  were  reinvested  in  other  goods,  or 
converted  into  money  and  blended  with  other  sums  belonging  to 
the  firm,  or  employed  in  the  payment  of  debts,  it  is  not  just  to 
infer,  that  the  entry  in  the  books  was  fabe,  without  any  further 
evidence,  and  that  the  money  was  converted  to  the  separate  use  of 
the  defendant. 

Another  sum  claimed  in  thb  suit,  is  the  private  account  of  Spring 
with  Armistead  and  Spring,  while  he  was  a  partner.  It  is  not 
easy  to  conceive  how  the  plaintiffs  can  recover  this  item.  Otto, 
the  assignee,  according  to  the  contract,  takes  the  place  of  Spring 
in  the  concern.  As  assignee,  he  can  have  no  greater  right  than 
his  assignor.  His  pretensions  pass  cum  onere»  The  assignee 
takes  his  place  relatively  to  his  partner.  What  was  that  position  T 
Each  had  a  private  account  with  his  firm.  The  difference  between 
the  two  accounts,  would  be  a  balance  due  by  one  partner  to  the 
other,  to  be  adjusted  on  the  final  settlement  of  the  concern.  If  the 
retiring  partner  can  be  sued  for  the  amount  of  his  private  account, 
why  is  not  the  other  partner  liable  for  his  ?  Or,  in  other  words, 
why  may  not  Spring  plead  in  compensation,  the  debt  due  by 
Armistead  to  the  concern  at  the  time  of  his  transfer  ?  One  account 
necessarily  extinguishes  the  other  pro  tanto.  By  the  effect  of  the 
assignment,  the  private  account  of  Spring  became  that  of  Otto,  to 
whom  Armistead,  at  the  same  time,  became  indebted  for  his  private 
account  with  the  firm. 

The  same  reasoning  which  applies  to  the  item  of  f2,500,  is 
equally  applicable  to  that  of  the  expenses  of  a  journey  to  New 
York,  which  were  originally  charged  to  the  firm  as  expenses;  and 
nothing  shows  that  it  was  erroneously  charged,  or  that  the  ex- 
penses were  to  have  been  borne  exclusively  by  Spring. 

In  the  case  of  Jarvis  and  Andrews  v.  Armistead  and  others,  it 
appears  by  a  bill  of  exceptions,  that  the  defendants  oflerred 
evidence  to  prove  their  claim  set  up  in  the  answer,  which  it  will  be 
recollected,  was  the  same  that  was  sued  for  in  the  case  of  Ar- 
mistead and  Otto  v.  Spring,  then  pending.  The  evidence  was 
refused,  on  the  ground :  1st,  that  the  claims  were  unliquidated  and 
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could  not  be  pleaded  \a  eompensation ;  2d,  that  it  was  in  con- 
troversy in  another  suit,  wherein  a  judgment  had  been  rendered 
adversely;  and  3d,  that  the  court  was  without  jurisdiction. 

The  court,  in  our  opinion,  did  not  err  in  refusing  to  receive 
evidence  on  the  second  ground  above  stated.  The  defendants 
having  failed  in  a  direct  action  to  establish  the  claim  set  up  by 
them  in  this  by  way  of  exception,  could  not  turn  round  and  avail 
themselves  of  the  same  matter.  The  exception  of  litis  pendencia 
was  well  sustained. 

Judgments  cffirmei. 


The  City  Bank  ov  New  Orleans  v.  James  Desban  and  others. 

Defendant  stipulated,  as  part  of  th.e  price  of  a  lot  or  ground  and  certain  bank  stock, 
which  was  to  be  delirered  immediately,  to  pay  a  note  due  by  his  vendor  to  tlse 
plaintiff;  the  stock  was  not  transferred,  nor  the  contract  cancelled.  In  an  action  by 
tlie  plaintiffs  on  the  note,  held,  that  the  judgment  in  favor  of  defendant  should  be 
one  of  non-suit,  as  tlie  stock  may  still  be  delivered. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  3, 
Micou,  for  the  appellants.  There  was  no  privity  between  the 
plaintiffs  and  Toledano.  There  was  a  partial  failure  of  considera- 
tion. Toledano  does  not  ask  a  rescission  of  the  sale;  and  he 
cannot  keep  the  property,  and  refuse  to  pay  the  price.  Should  the 
defence  of  the  appellee  be  sustained,  the  judgment  should,  at  most, 
be  one  of  non-suit. 

Pepin^  for  the  defendant,  Toledano.  1.  The  promise  of  Tole- 
dano was  conditional,  and  the  consideration  having  failed,  he  is  not 
bound.  Civ.  Code,  arts.  1887, 1890, 1891.  Polhier,  Des  Obliga- 
tions, No.  42.  2.  No  rescission  of  the  sale  could  be  asked  for  in 
this  suit ;  it  must  be  demanded  in  a  direct  action  against  Desban, 
the  vendor.  8.  The  judgment  below  was  correct*  Chedotem*s 
Heirs  v.  DomingtieZf  7  Mart.,  622.  Applegate  et  al.  v.  Morgan 
et  al.,  5  Mart.,  N.  S.,  643.  Priichard  v.  Hamilton,  6  lb.,  N.  S., 
457. 
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BmuLABDy  J.*  The  plamtiffs  are  appellants  from  a  judgment  in 
favor  of  Raphael  Toledano,  one  of  the  defendants,  absolving  him 
from  an  obligation  contracted  by  him,  to  pay  a  promissory  note,  ex- 
ecuted by  Desban  in  favor  of  Villatte,  and  upon  which  the  present 
suit  is  brought  by  the  indorsees.  His  defence  is,  that  the  considera- 
tion of  his  promise  to  pay  the  note,  has  entirely  failed. 

It  appears,  that  Desban  sold  to  Toledano  a  certain  city  lot,  toge- 
ther with  forty  shares  of  the  stock  of  the  Union  Bank,  secured  by 
mortgage  on  the  lot,  which  stock  he  engaged  to  transfer  im- 
mediately on  the  books  of  the  bank  ;  that,  as  a  part  of  the  price, 
the  purchaser  promised  to  pay  the  note  of  his  vendor,  the  same 
on  which  this  suit  is  brought.  It  further  appears,  that  the  bank 
stock  has  never  been  transferred  according  to  the  contract,  notwith- 
standing many  vain  efforts  to  obtain  its  transfer,  and,  indeed,  that 
the  stock  has  never  been  transferred  to  Desban,  himself,  who  was 
not  possessed  of  it  at  the  time  of  the  contract. 

It  ia  clear,  therefore,  that  the  consideration  of  this  stiptdaiion 
pour  auimi  has  partially  failed,  but  it  does  not  appear  that  the 
contract  has  ever  been  cancelled.  Its  rescission  is  not  demand- 
ed in  this  suit.  It  is  true,  as  has  been  contended  by  the  counsel, 
that  there  was,  originally,  no  privity  of  contract  between  the  ap- 
peUee  and  the  bank.  But  the  bank  was  acquainted  with  the  con- 
sideration for  the  promise  made  by  the  appellee,  Toledano.  We 
think,  however,  that  the  judgment  should  have  been  one  of  non-suit, 
because  the  stock  may  hereafter  be  transferred,  nothing  having  oc- 
curred to  prevent  it,  so  £ar  as  it  appears  from  the  record ;  and,  in 
that  event,  Toledano  may  be  still  bound  by  his  promise. 

The  judgment  of  the  Commercial  Court  is,  therefore,  affirmed 
with  costs ;  reserving,  however,  to  the  plaintiffs,  their  right  to  re- 
cover hereafter  af  Toledano,  on  the  completion  of  his  contract  rela- 
tive to  the  hank  stock. 

*MoBraT  J.,  beini;  interested,  did  not  sit  on  the  trial  of  thb  case. 
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John  Glenn  v.  Loxley  H.  Thutlb. 

Notice  of  protest  to  ed  endorser,  livincf  four  and  a  half  miles  from  the  town  vhere 
the  note  was  payable,  addressed  to  him  through  the  post  office  of  that  town,  which 
was  the  nearest  to  his  residence,  is  insufficicut  by  the  laws  of  Mississippi  j  altter^ 
nnder  the  laws  of  this  state. 

To  render  obligatory,  a  promise  by  an  endorser  to  pay  a  note  from  which  he  has 
been  exonerated  in  conseqaence  of  want  of  notice  of  non-payment  by  the  maker,  it 
must  be  shown  that  the  promise  was  made  by  the  former,  with  a  full  knowledge 
that  he  had  been  legally  discharged. 

Appeal,  by  the  plaintiflT,  from  a  judgment  of  non-euit  by  the 
Commercial  Court  of  New  Orleans,  WattSf  J. 

G.  B.  Duncan^  for  the  appellant. 

L.  PetTctt  for  the  defendant. 

BuLLARD,  J.  This  is  an  action  against  the  endorser  of  a  pro- 
missory note.  The  defendant  pleads  the  want  of  notice  of  demand 
and  refusal  to  pay  on  the  part  of  the  drawer,  and  the  failure  of 
consideration  between  the  original  parties,  under  the  peculiar  juris- 
prudence of  Mississippi.  The  evidence  shows,  that  the  notice  was 
presented  and  protested  for  non-payment,  at  the  proper  time  and 
place.  The  defendant  lives  four  and  a  half  miles  from  Natchez, 
where  the  note  was  payable ;  and  on  the  morning  after  the  protest, 
a  notice  was  put  into  the  post  office  at  that  place,  addressed  to  him. 
It  was  proved,  that  the  defendant  was  in  the  habit  of  receiving  all 
his  letters  at  that  post  office.  Whether  this  was  a  sufficient  notice 
to  bind  the  endorser,  according  to  the  laws  of  Mississippi,  is  the 
principal  question  in  the  case. 

We  are  furnished  in  the  record  with  an  opinion  of  the  Supreme 
Court  of  the  state  of  Mississippi,  in  the  case  of  Patrick  y.  Beazely^ 
which  was  strongly  analogous  to  this.  The  endorser  resided  about 
one  mile  and  a  half  from  the  town  where  the  protest  was  made,  and 
the  notice  was  lodged  in  the  post  office,  as  in  the  case  now  under 
consideration.  The  notice  was  held  bad.  The  court  cites  nume- 
rous cases  in  support  of  their  opinion,  and,  among  others,  that  of 
Clay  V.  Oakley,  6  Martin  N.  S.  189,  in  which  this  court  held  that 
notice  to  an  endorser,  put  into  the  post  office  at  Alexandria,  ad- 
dressed to  him  at  the  same  place,  he  residing  there,  was  not  good. 
This  was  previous  to  the  statute  of  this  state  in  relation  to  notice 
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of  protest.*  The  doctrine  established  by  the  court  of  Mississippi, 
appears  consonaDt  to  the  commercial  law,  as  recognized  in  seTeral 
states;  and  if  we  regard  that  decision  as  eridence  of  what  the  law 
IS  in  the  state  of  Mississippi,  we  must  conclude  that  the  notice  of 
protest  was  insufficient.  But  it  is  contended,  that  the  defendant 
assured  the  agent  of  the  plaintiff  that  there  were  no  offsetts  to  the 
note,  and  promised  that  it  should  be  paid.  This  new  promise 
would  bind  the  endorser,  if  it.  were  shown  that  he  made  it  with  a 
knowledge  that  he  was  legally  discharged,  for  want  of  due  notice 
of  non-payment  by  the  maker.  The  record  furnishes  no  such 
eridence ;  and  we  conclude,  with  the  court  below,  that  the  defen- 
dant is  exonerated.     12  La.  467.    3  Kent,  Com.  113. 

Judgment  affirmed. 


David  Aikik  and  others  v.  Joun  Freeland  and  others. 

Damages  cannot  be  allowed,  under  art  907  of  the  Code  of  Praetice,  for  the  delay 
conaeqoent  on  an  appeal,  unleas  prayed  for  by  tbe  appeUee, 

Appeal  from  the  Commercial  Court  of  New  Orleans,  TFattSj  J. 

This  case  was  submitted  without  argument,  on  an  agreement 
waiving  the  prayer  for  damages,  by  Peyton  and  /.  W.  Smiths  for 
the  plaintiffs,  C.  M.  Janes^  for  Freeland,  and  L.  PeircCj  for  the 
other  defendants. 

MoRPHT,  J.  The  defendants  are  sued,  in  solidoy  for  two 
instalments  of  ground  rent,  due  to  the  petitioners,  for  certain  lots 
forming  the  corner  of  Notre  Dame  and  Magazine  streets,  in  the 
city  of  New  Orleans.  It  is  averred  in  the  petition,  and  proved  by 
the  notarial  deeds  attached  to  it,  that  John  Freeland  purchased  the 
lease  of  these  lots,  on  the  ^S2d  of  May,  1835,  from  the  estate  of  M. 
De  Acebo,  and,  as  a  part  of  the  price  thereof,  assumed,  in  the 
place  and  stead  of  the  deceased,  to  pay  to  the  plaintifis  the  ground 
rent  due  on  them  by  the  latter,  at  the  rate  of  one  thousand  dollars 
a  year,  payable  semi-annually ;  that  on  the  27th  of  April,  1836, 

«Act  of  13Ui  March,  1887. 
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William  L.  Hodge  parchased  from  Freehnd,  tbe  lease  of  the  same 
property,  and*  for  part  of  the  price,  agreed  to  assume  the  paTment 
of  this  ground  rent,  as  had  been  done,  by  Freeland,  and  that  on  the 
38d  of  July,  1838,  at  a  sheriff's  sale,  Andrew  Hodge  purchased 
the  lease  of  the  same  property,  subject  to  the  ground  rent,  that  he 
still  holds  it  and  has  regularly  paid  the  rent,  except  the  two  last 
instalments,  amounting  to  one  thousand  dollars.  W.  L.  and  A. 
Hodge  pleaded  the  general  issue.  Freeland  admitted  his  in- 
debtedness, but  alleged  the  assumption  of  his  debt  by  his  co-defen- 
dants, and  prayed  that  they  might  be  cited  in  warranty,  and  that 
he  might  have  judgment  against  them,  for  such  amount  as  he 
should  himself  be  decreed  to  pay. 

There  was  a  judgment  below,  in  aolido,  against  the  defendants; 
and  judgment,  in  favor  of  Freeland,  against  his  co^efendants,  as 
prayed  for. 

As  no  defence  appears  to  have  been  attempted  in  the  inferior 
court,  and  as  no  points  have  been  made  here,  we  would,  without 
hesitation,  have  allowed  the  damages  prayed  for  by  the  appellees, 
as  for  a  frivolous  appeal,  were  it  not,  that  by  the  agreement  by 
which  the  parties  have  submitted  the  case  to  our  decision,  the 
prayer  for  damages  has  been  withdrawn.  Under  article  907  of  the 
Code  of  Practice,  we  are  not  to  award  damages  for  a  fnTolous 
appeal,  unless  demanded  by  the  appellee. 

Judgment  qfirmed. 
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Lewis  W.  Jobdan  v*  Hambright  Black. 

Non-pajment  of  the  costs  of  a  suit,  for  the  same  eanse  of  action^  previously  diseon- 
tinued,  is  not  sufficient  g;round  for  a  dismissal ;  but  will  justify  the  defendant  in 
delaying^  to  answer  until  paid.  The  exception  is  a  dilatory  one.  It  is  not  neees- 
wy  that  sneh  oosta  shoald  haye  been  paid  in  money;  it  will  b^  sufficient,  if  tha 
oflieers,  to  whom  they  were  due,  acknowledge  that  they  have  been  satisfied,  as  the 
defendant  will  be  thereby  discharged  from  any  liability  for  them. 

Where  a  judicial  tribunal  of  another  state  has  acted  finally  on  a  case,  the  legal 
presumption  is  that  every  tlungbas  been  done  aecording  to  law;  and  the  judgment 
will  be  evidence  between  the  paitief  • 

A  record  finom  a  eonrt  of  another  state,  none  of  the  judges  of  which  has  the.  title 
of  Presiding  Judge,  or  Chairman,  certified  by  all  the  judges,  is  a  substantial  com- 
pliance with  the  act  of  Congress,  and  will  be  received  in  evidence. 

FlaintifT  having  obtained  judgment  against  defendant,  for  the  same  cause  of  action, 
in  another  state,  offered  the  record  in  evidence  t  Meidy  thai  an  instrument  which 
formed  part  of  the  record,  and  which  was  used  as  evidence  on  the  first  trial,  must 
be  presumed  to  have  been  duly  proved,  and  cannot  afterwards  be  objected  to. 

A  conveyance  of  slaves,  in  another  state,  to  a  trustee,  for  the  use  of  the  owner  during 
her  life,  and  for  the  purpose  of  being  emancipated  afterwards,  vests  a  legal  title 
in  the  trustee,  who  may  soe  in  this  state  to  enforce  the  trust 

A  question  decided  by  a  competent  tribunal  of  another  state,  after  due  proceedings, 
will  not  be  examined  into  by  the  courts  of  this  state. 

Judicial  tribunals  are  fully  empowered  to  adopt  such  conservatory  measures,  as  may 
be  necessary  to  prevent  one,  in  whose  possession  property  may  be,  from  removing 
It  out  of  their  jurisdiction,  and  thereby  defeating  the  real  owner  in  the  prosecotion 
of  his  rights. 

Afpsal  from  the  District  Court  of  West  Feliciana,  Johnson^  J. 

Boyle,  for  the  plaintiflf. 

Paterson,  curator  ad  hoc,  for  the  defendant. 

Garland,  J.  The  plaintiff  alleges  that  he  has  the  legal  right 
and  title  to  a  nuniher  of  slaves,  and  that  the  defendant  has  illegally 
removed  them  from  the  state  of  Tennessee,  and  from  his  legal  cus- 
tody and  control,  without  having  any  right  or  title  to  them.  The 
claim  is  hased  upon  a  conveyance  made  hy  Elizaheth  Morgan, 
the  wife  of  the  defendant,  previous  to  her  marriage,  called  a 
deed  of  trust,  in  which  it  is  specified  that  the  slaves  shall  remain  in 
possession  of  the  grantor  during  her  life,  and  he  emancipated  hy 
the  plaintiff  after  her  death.  The  defendant  married  Elizabeth 
Morgan  on  the  same  day  that  the  deed  was  executed,  and  having 
offered  some  of  the  slaves  for  sale,  a  suit  in  chancery  was  com- 
menced in  Tennessee,  by  the  plaintiff  against  the  defendant,  to 
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enjoin  him  from  selling  them,  or  sending  or  putting  them  oat  of  his 
possession  daring  the  life-time  of  his  wife,  in  which  sait  the  title 
of  the  plaintiff  was  alleged,  and  the  character  of  the  trast  exposed. 
The  defendant  had  a  judgment  before  the  chancellor,  but  upon  an 
appeal  to  the  Supreme  Court  of  Tennessee,  the  judgment  was 
reversed,  and  a  judgment  entered  perpetually  enjoining  the  defen- 
dant from  selling  the  slaves,  or  in  any  manner  impeding  or  inter- 
fering with  the  due  execution  of  the  trust,  and  from  removing  or 
taking  any  of  them  beyond  the  limits  of  the  state.  It  is  charged, 
that  in  violation  of  this  injun^ction,  the  slaves  have  been  removed 
to  this  state  by  Black,  and  an  affidavit  is  made  of  the  fears  of  the 
plaintiff,  that  during  the  pendency  of  this  suit,  the  defendant  will 
sell,  part  with,  or  dispose  of  some  or  all  of  the  slaves  in  con- 
troversy; whereupon  they  were  sequestered,  and  taken  into  the 
custody  of  the  sheriff. 

On  the  trial,  the  record  from  the  Supreme  Court  of  Tennessee, 
was  admitted  in  evidence,  and  the  deed  of  trust  formed  a  part  of  it. 
The  slaves  were  identified  to  the  satisfaction  of  the  jury,  who 
returned  a  verdict  for  the  plaintiff,  upon  which  the  court  rendered 
its  judgment,  that  he  recover  the  slaves  mentioned,  and  that  they 
be  restored  to  him  for  the  purpose  of  enabling  him  to  execute  the 
trust  mentioned,  according  to  the  laws  of  Tennessee.  From  this 
judgment,  the  curator  ad  hoc  of  the  defendant,  has  appealed. 

In  this  court,  the  defendant  has  urged  various  grounds  on  which 
to  obtain  a  reversal  of  the  judgment,  and  the  setting  aside  of  the 
writ  of  sequestration,  even  though  the  judgment  should  be  affirmed. 

He  first  alleges,  that  the  inferior  court  erred  in  refusing  to  dismiss 
this  suit  on  the  exception  taken  by  him,  that  the  costs  of  another 
suit,  for  the  same  cause  of  action,  which  was  dismissed,  had  not 
been  paid.  His  principal  reliance  to  sustain  this  objection,  is  on 
article  492  of  the  Code  of  Practice,  and  the  decision  of  this  Court 
in  7  Mart.,  N.  S.,  361.  This  court  has  never  held  that  the  non- 
payment of  the  costs  of  a  previous  suit,  which  was  discontinued, 
was  a  sufficient  ground  of  dismissal.  It  only  justifies  the  defen- 
dant in  delaying  to  answer,  until  the  costs  are  paid.  The  excep- 
tion is  dilatory  in  its  character.  But  in  this  case,  we  find  in  the 
record  sufficient  evidence  that  the  costs  of  the  first  suit  have  been 
paid.     The  sheriff  gives   a  receipt  in   full  for  the  sheriff's  and 
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jaibr's  costs,  and  the  jury  tax  fee,  and  the  clerk  says  that  he  has 
been  satisfied.  It  is  true  that  all  these  payments  have  not  been 
made  in  money,  but  the  officers  say  that  they  are  satisfied,  and  the 
defendant  cannot  complain,  as  he  is  discharged  from  all  liability  on 
account  of  the  costs  of  the  suit  instituted  by  Watkinson,  agent  of 
Jordan,  against  him.  ^  / 

The  defendant  next  urges,  that  the  sequestration  should  be  set  aside 
on  the  grounds  that  the  affidavit  is  insufficient,  and  that  the  agent 
bad  no  right  to  make  it.  The  authorities  relied  on  to  sustain  this 
position,  are  all  anterior  to  the  act  of  the  legislature  of  March  20, 
1830.  Bullard  and  Curry's  Dig.  10,  sec.  16,  154,  sec.  6.  The 
affidavit  appears  to  us  strictly  in  conformity  to  law;  and  there 
cannot  be  a  doubt,  that  the  terms  of  the  procuration  to  Boyle,  the 
agent,  who  made  the  affidavit,  full}'  authorized  him  to  make  it. 

The  next  objection  is,  that  the  sequestration  bond  is  insufficient, 
as  the  agent  had  no  power  to  sign  it.  We  have  again  looked  to  the 
power  of  attorney,  and  find  that  it  authorizes  the  agent  to  in- 
stitute such  legal  proceedings  as  may  foe  necessary  to  recover 
possession  of  the  slaves,  and  to  sign  any  bond  or  bonds  that  may 
be  necessary  in  the  course  of  the  suit,  or  to  effect  the  object  in 
view.  We  consider  the  authority  to  sign  the  sequestration  bond, 
ample. 

It  is  moreover  urged,  that  the  inferior  court  erred  in  receiving  in 
evidence  the  record  of  the  suit  between  the  plaintiff  and  defendant 
in  the  Chancery  and  Supreme  Courts  of  the  state  of  Tennessee,  as 
the  certificate  does  not  say  that  it  is  a  full  and  complete  copy  of  ail 
the  proceedings  had  in  the  case.  Further,  that  it  does  not  appear 
there  was  any  citation  of  appeal,  or  any  evidence  that  the  defe'n- 
dant  ever  appeared  in  the  said  Supreme  Court.  As  to  the  first 
objection,  the  oiertificate  states  that  the  record  contains  'a  full,  true, 
and  complete  copy  of  the  bill,  and  exhibits,  the  injunction,  the 
answer  of  the  respondent,  and  the  decree  of  the  chancellor  in  the 
court  below,  together  with  a  fall,  true,  and  perfect  copy  of  the 
decree  of  the  Supreme  Court  in  the  cause.'  This  seeins  to 
us  a  very  ample  certificate ;  it  is  at  least  sufficiently  so,  to  put 
the  onua  on  the  defendant  to  show  the  probable  omission  of  some 
material  document,  or  order  of  court.  As  to  the  want  of  citation 
of  appeal,  and  of  evidence  of  the  appearance  of  the  defendant  in 
vol.  1.  73 
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ihe  Supreme  Court  of  Tennessee,  we  are  bound  to  presume  that 
that  tribunal  would  not  proceed  to  judgment  in  any  case,  unless  the 
parties  were  notified,  or  appeared.  The  court  say  that  the  cause 
was  argued  ;  and,  it  appears  from  the  record,  that  as  soon  as  the 
decree  of  the  chancellor,  dissolving  the  injunction  was  rendered, 
an  appeal  was  demanded,  and  that  bond  was  given  on  the  same 
day.  It  is  true,  that  the  laws  of  Tennessee  require  a  notice  to  be 
given  to  the  appellee,  yet  it  does  not  become  us  to  scrutinize  as 
technically  the  proceedings  of  the  highest  tribunal  in  a  sister  state, 
as  if  we  were  proceeding  upon  a  motion  to  dismiss  an  appeal  before 
us,  on  the  ground  of  a  want  of  citation.  When  a  judicial  tribunal 
has  acted  finally  in  a  cause,  the  legal  presumption  is,  that  every 
thing  has  been  done  according  to  law,  and  it  is  evidence  between 
the  parties.     5  Mart.,  N.  S.,  464. 

The  defendant  also  objects  to  the  reception  of  the  record  as  evi- 
dence, because  it  is  not  certified  by  the  presiding  judge,  or  chairman 
of  the  Supreme  Court.  It  is  in  evidence,  that  the  Supreme  Court 
of  Tennessee  consists  of  three  judges,  appointed  for  different  dis- 
tricts, neither  of  whom  has  the  title  of  presiding  judge,  or  chairman; 
the  record  is  certified  by  them  all,  and  the  Governor,  and  Secretary 
of  State  certify  that  they  are  all  the  judges.  We  think  that  the 
court  did  not  err  in  receiving  it  in  evidence.  If  all  the  judges  of  a 
court  certify  a  record,  it  is  fair  to  presume  that  the  presiding  judge 
has  done  so,  particularly  when  it  appears  that  the  title  is  one  of 
courtesy  only.  We  think  that  the  act  of  Congress  in  relation  to 
certifying  records  from  one  state  to  another,  has  been  substantially 
complied  with. 

It  is  objected,  that  the  conveyance,  or  deed  of  trust,  from  Eliza- 
beth Morgan  to  the  plaintiflT,  was  improperly  received  in  evidence, 
it  being  a  copy  of  a  copy.  This  deed  was  not  offered  as  a  separate 
piece  of  evidence,  but  forms  part  of  the  record  from  Tennessee.  It 
had  been  used  as  evidence  in  the  cause  when  tried  in  the  first  in- 
stance, after  due  proof  of  its  execution  as  we  are  bound  to  pre- 
sume, and  could  not  have  been  omitted  without  mutilating  the 
record.  It  does  not  appear  that  the  defendant  objected  to  the  deed 
when  offered  in  the  Court  of  Chancery,  and  it  is  too  late  to  do  it 
now.     The  plaintiff  does  not  now  rely  so  much  on  the  conveyance, 
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as  upon  the  judgment  of  the  Supreme  Court  of  Tennessee,  which 
declares  the  trust  to  be  legal,  and  orders  its  execution. 

The  Tarious  bills  of  exception  being  disposed  of,  we  come  to  the 
merits  of  the  case  ;  and  here,  it  is  proper  to  remark,  that  the  great 
error  into  which  the  counsel  for  the  defendant  has  fallen,  is  the 
misconception  of  the  character  of  the  plaintiff's  title,  and  of  the 
object  of  this  suit.  His  title  is  a  legal  one,  in  the  strictest  sense  of 
the  term,  subject  to  certain  equities  in  favor  of  the  wife  of  the  de- 
fendant, and,  after  her  death,  in  favor  of  the  slaves.  The  proceed* 
ings  in  the  Supreme  and  Chancery  Courts  of  Tennessee,  are 
entirely  conservatory,  having  for  their  object  the  preservation  of  the 
slaves,  80  that  the  equitable  uses  may  be  enjoyed  by  the  wife  of  the 
defendant,  and  her  intentions  finally  carried  into  effect.  The  suit 
is,  therefore,  not  premature.  The  rights  of  the  plaintiff  are  now 
vested. 

The  defendant  contends  that  the  execution  of  this  deed  of  trust, 
was  a  fraud  upon  his  marital  rights.  That  question  was  very  fully 
presented  in  his  answer  to  the  chancery  proceedings  in  Tennessee, 
and  was  decided  by  the  Supreme  Court  against  him;  we,  therefore, 
shall  not  go  into  any  examination  of  it.    . 

It  is  further  contended,  that  this  suit  is  not  the  same  with  the  one 
in  Tennessee,  and  that  the  latter  has  not  the  effect  of  res  judicata 
between  the  parties.  It  is  not  contended,  that  the  two  cases  are  the 
same  in  all  respects.  One,  and  the  main  purpose  of  xhis  suit,  is  to 
prevent  an  evasion  of  the  decree  of  the  Supreme  Court  of  Ten- 
nessee :  and,  as  a  reason  why  this  should  not  be  prevented,  the  de- 
fendant says  that  that  decree  is  erroneous,  and  that  we  ought  to 
revise  it.  Whether  the  judgment  was  in  accordance  with  the  alle- 
gations and  prayers  contained  in  the  bill  in  chancery,  is  not  for  us 
to  enquire.  We  look  to  the  judgment,  which  forbids  the  defendant 
from  removing  the  negroes  out  of  the  state,  whereby  the  execution 
of  the  trusts  may  be  entirely  defeated,  or  so  much  embarrassed,  as 
to  injure  materially  those  interested.  There  cannot  be  a  question 
as  to  the  power  of  judicial  tribunals  to  adopt  such  conservatory 
measures,  as  may  be  necessary  to  prevent  a  party,  in  whose  pos- 
session property  maybe,  from  removing  it  out  of  their  jurisdiction, 
and  thereby  defeating  the  real  owner  in  the  prosecution  of  his 
rights.    We  have  the  authority  of  the  highest  legal  tribunal  in 


080  NEW  ORLEANS,  MARCH,  1942. 

Powell  V.  Nixoa  and  others,  Sec 

Tennessee,  for  saying,  that  the  laws  of  that  state  did  not,  under  the 
circumstances,  vest  the  tide  to  the  slaves  in  the  defendant ;  and  we 
know  that  his  marriage  would  not  hare  given  him  any  title,  had  it 
taken  place  in  this  state*  The  use  of  the  slaves  is  vested  in  the  de« 
fendant's  wife,  during  her  life,  and  he  is,  under  the  laws  of  Tennea- 
see,  entitled  to  the  benefit  of  that  use ;  but  that  do6s  not  authorize 
a  removal  of  the  slaves  beyond  the  limits  of  the  state,  in  defiance 
ef  the  commands  of  her  courts,  and  without  the  consent  of  all 
parties  interested. 

JudgmtrU  qfirmed. 


In  the  cases  of  Thomas  Powell  v.  ffllliam  ff^ixon  and  others^ 
John  D.  Bein  and  another  v.  Hufus  JBdwards^  J.  Tohin  v.  Peter 
Cleary^  and  Michael  Maher  v.  Patrick  Summers^  from  the  Com- 
mercial Court  of  New  Orleans  ;  of  James  M*' Kinney^  Curator^  v, 
H.  B,  Kenner,  from  the  District  Court  of  the  First  District ;  and  of 
Oscar  Labatut  v.  Josd  Prats  and  another,  and  Antoine  P.  Fonda-' 
ry  V.  Charles  Ytasse,  from  the  Parish  Court  of  New  Orleans,  the 
judgments  of  the  courts  below,  were  affirmed  on  appeal,  in  New  Or- 
leans, during  the  period  embraced  by  this  volume,  with  damages  in 
each  case  as  for  a  frivolous  appeal. 


SUPPLEMENT. 


The  opinion  of  the  court  in  the  following  case,  was  pronounced 
in  June,  1841.  An  application  appears  to  have  been  made  for  a 
Te-hearing,  which  was  refused.  This  circumstance  may  have  pre- 
vented its  publication  in  the  last  volume  of  the  Reports,  which 
was  issued  from  the  press  on  the  22d  of  March. 

Paul  Eloi  v.  Edhund  Mader. 

One  bom  in  marriage  vill  not  be  allowed  to  repudiate  hit  own  legitimacy.  The 
right  to  repudiate  or  contest  bia  legitiiracy  belongs  to  the  father  alone,  and  can 
only  be  exercised  by  htm,  or  his  heirs,  within  a  fixed  time,  and  in  certain  cases.  If 
this  rigfaris  expressly  or  tacitly  renounced  bj^  the  fiither,  it  is  extinguished,  and  can 
nerer  be  exercised  by  any  one. 

The  legitimacy  of  a  child  bom  in  wedlock,  cannot  be  affected  by  the  declarations  of 
the  mother.  She  has  no  right  to  disown  a  child,  for  maternity  is  never  uncertain; 
she  can  only  contest  its  identity. 

The  right  to  disavow  a  child  (action  en  dhaveu)  is  entirely  distinct  and  different 
from  that,  which  alt  parties,  whose  interest  may  be  affects  d,  hare  to  contest  the  legi- 
tiiBacy  (c0fUetUUi9n  dc  UgitimiU^)  of  one  in  whose  (avor  the  legal  presumptioa 
does  not  exist. 

Appisal  from  the  Commercial  Court  of  New  Orleans,  Watts ^  J. 

Pegton^  and  /.  JV.  Smithy  for  the  plaintiff,  argued :  1.  That 
the  legitimacy  of  the  plaintiff  resulted  from  the  marriage  of  his 
mother.  Civ.  Code,  art.  203.  Code  Napoleon,  art.  312.  2.  No 
<me  bat  the  husband  of  the  mother  can  contest  his  legitimacy ;  the 
flaiDtiir  cannot  repudiate  his  own  legitimacy.  Civ.  Code,  arts. 
910,  211.  Code  Napoleon,  art.  816.  2  Toullier.  No8.632— 838. 
S  DniantOD,  Nt».  64—79.  1  (Eavres  de  Cochin,  p.  208.  2  lb., 
1^1,  192.  7\ae  V.  Ptnne,  7  Mart.,  N.  S.,  649.  3.  The  amend- 
rmeRt  was  properly  allowed.  Dd  Rio  t.  Gordon^  14  La., 
418.    1  Bmith,  W3.    Kingncott  t.  Btdntleyy  Dick,  485.    4.  The 
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heirs  cannot  be  allowed  to  allege  the  infamy  of  their  mother. 
1  Proudhon,  pp.  208,  220,  p.  38,  et  aeq.  3  Duranton,  350.  Civ. 
Code,  art.  233. '   Code  Napoleon,  art.  371. 

BoseliuSy  for  the  appellants.  The  legal  heirs  have  a  right  to 
contest  the  claim,  and,  consequently,  the  Ugitimacy  of  the  plaintiflT. 
The  amendment  was  improperly  allowed.  Civ.  Code,  art.  2270. 
Code  of  Pract.,  arts.  419,  420.  4  Mart.,  N.  S.,  518.  2  La.,  508. 
Shipman,  ^-c,  v.  Haynes  et  aL^  15  La. 

MoRPHY,  J.  The  petitioner  claims  as  the  heir  of  Marie  Fon- 
teneau,  his  mother,  one  third  of  certain  moneys  and  notes  which 
were  received  by  the  defendant,  his  brother  in  law,  from  Jean 
Baptiste  Eloi,  who  is  alleged  to  be  his  father.  Annexed  to  the 
petition  is  a  certificate  of  baptism,  in  which  the  plaintiflf  is  de- 
clared to  be  the  legitimate  son  of  J.  B.  Eloi  and  Marie  Fonteneau, 
and  a  receipt  of  the  defendant,  stating  that  the  money  and  notes 
delivered  to  him  -by  J.  B.  Eloi,  are  the  aggregate  amount  of  the 
shares  of  his  three  minor  children,  Paul,  Augustin,  and  Evelina 
Eloi,  in  the  estate  of  their  mother,  Marie  Fonteneau,  and  pro- 
mising to  pay  an  interest  of  ten  per  cent  per  annum  thereon. 
The  answer  admits  the  defendant's  signature  to  the  acknow- 
ledgment or  receipt  annexed  to  the  petition,  but  avers  that  it 
was  signed  through  error ;  that  at  the  time  that  the  acknowledge- 
ment was  made,  it  was  believed  that  the  plaintiff  was  one  of  the 
legal  heirs  of  the  late  Marie  Fonteneau ;  that  the  defendant  has 
since  discovered  that  the  plaintiff  is  not  one  of  the  said  heirs,  but, 
on  the  contrary,  is  an  adulterous  bastard;  that  at  the  time  of  the 
birth  of  the  plaintiff,  his  father,  Jean  Baptiste  Eloi,  was  not  married 
to  his  mother,  Marie  Fonteneau ;  that  the  plaintiff  is  the  issue 
of  an  illicit  and  adulterous  intercourse  between  Jean  Baptiste  Eloi 
and  Marie  Fonteneau;  that  at  the  time  of  the  conception  and  birth 
of  the  plaintiff,  his  mother  was  the  legitimate  wife  of  the  late 
Joseph  Smith,  who  did  not  die  until  the  23d  of  January,  1821; 
that  after  the  death  of  Smith,  her  first  husband,  Marie  Fonteneau 
married  J.  B.  Eloi,  the  father  of  the  plaintiff,  which  marriage  could 
not  legitimate  the  plaintiff;  that  shortly  after  their  marriage,  the 
father  and  mother  of  the  plaintiff  caused  him  to  be  baptized  as  their 
legitimate  son,  although  they  were  well  aware  that  such  was  not 
the  fact;  that  this  circumstance  led  the  defendant  and  the  legiti- 
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mate  heirs  of  Marie  FonteDeau  into  error,  and  induced  them  to 
believe  that  the  plaintiff  was  entitled  to  a  share  in  said  Marie  Fon- 
teneau's  estate;  that  they  discovered  their  error  only  about  two 
months  since,  and  that  the  legal  heirs  of  the  said  Marie  Fonteneau 
have  since  noti6ed  the  defendant  not  to  pay  the  proportion  of  the 
money  and  notes  claimed  by  the  plaintiff.  The  heirs  of  Marie 
Fonteneau  intervened,  made  the  same  allegations  as  the  defendant, 
and  prayed  that  the  funds  in  the  hands  of  the  defendant  might  be 
declared  to  be  their  exclusive  property.  There  was  a  judgment 
below  for  the  plaintiff;  and  the  defendant  and  intervenors  have 
appealed. 

There  is  an  admission  on  record  that  the  mother  of  the  plaintiff> 
Marie  Fonteneau,  was  legally  married  to  Joseph  Smith  about  forty 
two  years  before  that  period;  that  said  marriage  was  dissolved  by 
the  death  of  Smith,  on  the  23d  of  January,  1821;  that  the  plaintiff 
was  born  on  the  9th  of  February,  1820;  and  that  his  mother  was 
married  to  Jean  Baptiste  Eloi,  on  the  5th  of  July,  1821. 

After  the  trial  below  had  commenced,  the  plaintiff's  counsel 
moved  the  court  to  be  allowed  to  sirike  out  the  averment  in  his 
petition  that  Jean  Baptiste  Eloi  was  the  father  of  the  petitioner, 
which  averment  he  declared,  under  oath,  had  been  made  by  him 
through  error  and  an  imperfect  knowledge  of  the  circumstances  of 
the  case,  and  that  he  had  forgotten,  until  the  petition  was  read  that 
morning,  that  it  contained  such  a  statement.  This  motion  was 
opposed,  but  the  judge  allowed  the  amendment  to  be  made; 
whereupon,  the  defendant  and  intervenors  took  a  bill  of  exceptions. 
Their  counsel  urges,  that  this  amendment  was  illegally  permitted, 
on  two  grounds,  to  wit :  1st,  because  it  changed  the  substance  of 
the  action  and  issue  joined;  2d,  because  a  fact  admitted  in  the 
plaintiff's  petition,  cannot  be  retracted  or  withdrawn,  unless  it  is 
.  proved  to  have  been  made  through  an  error  of  fact.  If  the  mere 
question  of  practice,  presented  by  this  bill  of  exceptions,  was  to  be 
considered,  there  would  be  much  reason  to  doubt  the  correctness 
of  the  decision  complained  of,  although,  perhaps,  even  then  the 
amendment  might  have  been  properly  allowed,  under  the  peculiar 
circumstances  of  this  case.  The  subject  matter  of  the  averment 
was  one  of  which  neither  the  plaintiff,  nor  his  counsel,  could  have 
any  personal  or  positive  knowledge,  bdt  from  the  view  which  we 
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have  taken  of  the  matter,  it  is  immaterial  whether  the  amend meni 
he  allowed  of  not.  From  the  a(i missions  in  the  record,  it  is  clear, 
that  the  plaintiff  was  horn  in  wedlock,  and  is  the  legitimaie  son  o(, 
the  late  Joseph  Sroiih,  the  first  hushand  of  his  mother.  From  the 
moment  of  his  hirth,  his  condition  was  fixed ;  it  was  acquired  to 
him  under  that  great  conservative  and  moral  rule  which  ha^  de- 
scended from  the  roman  jurisprudence  into  ours,  pater  is  tit 
quern  nuptim  demonstrant.  The  declaration  of  bis  mother,  in  the 
certificate  of  his  baptism,  made  long  after  the  death  of  his  father,  that 
he  was  the  son  of  J.  B.  Eloi,  no  doubt  caused  the  error  in  which 
the  plaintiff  appears  to  have  grown  up,  but  it  could  not  take  away 
from  him,  nor  afifect  in  any  way  his  condition  or  ligilimacy;  there  is 
no  principle  in  the  civil  law  better  settled  than  this.  Civil  Code 
art.  203.  7  Mart.  N.  S.  548,  Tate  v.*Penne.  2  TouHier,  Nos. 
858,  850.  11  D*Agues5eau,  pp.  5iO,  516.  Dig.  L.  20,  de  pro- 
bationibus  et  demonstrationibus.  The  declarationa  of  the  plaintifiT 
himself  cannot  affect  his  condition,  and  are  not  to  be  listened  to. 
It  would  be  contra  bonos  mores  to  allow  him  to  repudiate  his  own 
legitimacy.  Having  been  born  in  marriage,  he  cannot  be  per* 
mitted,  by  any  admission,  to  bastardize  himself.  Arrets  de  Sirey, 
1820,  2,  261.  The  averment,  therefore,  in  the  plaintiflPs  petition, 
whether  made  through  error,  or  not,  cannot  change  or  affect  his 
condition,  and  must  be  disregarded.  It  can  in  no  way  assist  the 
intervenors,  in  their  unholy  and  flagitious  efforts  to  prove  that  their 
mother  had  an  adulterous  intercourse  with  Jean  Baptiste  Eloi, 
during  the  lifetime  of  her  first  husband. 

Our  attention  has  been  drawn  to  another  opinion  of  the  judge, 
rejecting  documentary  and  oral  evidence,  oflfered  by  the  intervenors, 
to  prove  that  the  plainiiff  is  not  the  legitimate  son  of  Marie  Fon- 
tcneau,  their  mother,  and  that  they  alone  are  her  lawful  heirs.  We 
think  that  the  judge  decided  correctly.  The  plainiiff  having  been 
born  during  the  first  marriage,  Joseph  8mitb,  his  lawful  father, 
could  alone,  under  particular  circumstances,  dispute  his  Irgitimacy. 
Not  having  done  so,  although  he  survived  the  birth  of  the  plaintiff 
much  longer  than  the  time  prescribed  by  article  210  of  the  Civil 
Code,  it  is  not  competent  either  for  the  defendant,  or  the  interve- 
nors, to  raise  the  contest  now.  The  right  to  diiiavow  and  repudiate 
a  child  bom  under  the  protection  of  the  legal  presumption,  pater  U 
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t9tj  is  peculiar  to  the  father,  and  can  he  exercised  only  hy  him,  or 
bis  heirs,  within  a  given  time,  and  in  certain  cases.  If  the  father 
renounces  the  right  expressly,  or  tacitly,  it  is  extinguished,  and  can 
never  more  he  exercised  hy  any  one.  The  mother  has  no  right  to 
disavow  a  child,  because  maternity  is  never  uncertain  ;  she  can  only 
contest  the  identity  of  the  child.  This  she  has  not  done  in  the  pre- 
sent case,  having,  on  the  contrary,  acknowledged  the  plaintiff  as 
her  son.  As  to  her  heirs,  the  intervenors,  they  cannot  have  greater 
rights  than  she  had  herself.  The  right  to  disavow  {action  en  des- 
oveti),  is  entirely  distinct  and  diflferent  from  that,  which  all  parties, 
whose  interest  may  be  afiected,  have  to  contest  the  legitimacy  of 
one  in  whose  favor  the  legal  presumption  does  not  exist  {contesta- 
tion de  Ugitimit£).  2  Toullier,  Nos.  831—838.  Boileux's  Com- 
mentaries on  articles  315,  316,  and  317,  pp.  233,  234,  and  235. 
Rogron,  Code  Civil  Expliqu^,  pp.  161  and  168. 

Judgment  affirmed. 
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ABSENT  CREDITORS. 
See  TssTuiONT,  III. 

ABSENT  HEIRS. 
See  SvcoBBsioNs,  Y. 

ACT,  AUTHENTIC. 

Id  ftD  act  executed  before  a  notary  hj  a  paKy  irho  ligns  it  by  hit  mark,  it  is  not  neees- 
nry  that  it  ihoald  appear  that  it  was  read  or  explained  to  him.    It  wtU  be  presomed, 
if  he  did  not  read  it  himaelf,  diat  it  was  read  to  him  by  the  notary. 
I  McDotuntg^h  T.  Fo9t,  895. 

ACTION. 
!  See  Pleading. 

ADMINISTRATOR. 
See  Successions^  III,  IV. 

ADMISSION. 
I  See  Pleading,  61,  62. 

! 

AGENCY. 
I.  Powers  of  Agents  and  SesponMUUy  of  Principal, 
I  II.  Liability  of  Agent. 

III.  Privilege  of  AgenL 

IV.  Capacity  of  AgearU  as  a  Witness. 

I.  Powers  of  Agents  and  Responsibility  of  Principal. 

1.  Kotice  of  protest  to  an  endorser  who  had  left  the  eonntry  vith  the  intention  of 
remaining  abroad,  served  on  his  agent,  will  bind  the  former. 

Hc9tre9  ▼.  Petrovic  and  atwihcr,  119. 
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2.  Where  a  vendor,  between  whom  and  the  defendant  no  privitj  exista,  sells  to  the 
agents  of  the  latter  goods  known  to  be  for  the  use  of  their  principal,  but  looks 
to  such  agents  exclusively  for  payment,  and  after  the  failure  of  the  latter  to  pay 
suffers  more  than  fifteen  months  to  elapse  before  applying  to  the  prineipal, 
during  which  time  he  had  settled  witli  his  agents,  the  principal  will  not  be  liable 
to  such  vendor. 

JWw  Cattlg  Manufacturing  Co.  t.  Red  River  Rail  Road  Co.,  145. 

3.  In  an  action  for  damage  to  plaintiff* 's  carriage  by  an  omnibus  belonging  to  the  de- 
fendants, it  is  not  necessary  that  the  plaintifF  ahoold  prove  a  legal  title  in  the  de- 
fendants to  the  omnibus;  prima  facie  evidence  of  title,  such  as  public  reputation, 
will  be  sufiioient,  and  for  this  purpose,  a  witness  may  be  asked  whether  the  defen- 
dants were  not  generally  reputed  to  be  its  owners.  It  will  be  for  the  latter  to  show 
that  they  were  not. 

Hart  V.  The  JVew  Orleant  and  CarroUton  Rail  Road  Co.,  178. 

4.  A  party  will  be  responsible  for  damage  occasioned  by  negligence  or  want  of  skill  in 
a  driver,  or  by  the  vicious  temper  of  his  horses,  where  the  latter  belonged  to  him, 
or  the  former  was  in  his  employment    lb. 

5.  The  responsibility  of  a  master  or  employer  for  the  acts  of  his  agents  or  servants, 
is  not  limited  to  cases  where  he  is  present  and  did  not  attempt  to  prevent  the  act 
complained  o£    lb. 

6.  The  plaintiffs,  as  agents  of  the  owner  of  cei*tain  notes,  deposited  them  with  defen- 
dants for  collection.  The  notes  were  not  paid  at  maturity,  nor  were  they  regularly 
protested,  but  were  subsequently  returned  to  the  owner.  Plaintiffs,  considering 
themselves  responsible  to  the  latter,  sued  defendants  in  their  own  names,  alleging 
that  the  notes  were  deposited  by  them  as  agents  of  the  owner ;  ffidd,  that  the  plain- 
ti&  not  having  paid  the  amount  of  the  notes,  and  their  agency  having  termioaled, 
payment  to  the  plaintiffs  would  not  exonerate  the  defendants  from  the  claim  of  the 
owner.    Hermann  and  another  v.  T7te  Union  Rank  ofLotdnana,  SS2. 

7.  Where  the  beneficiaxy  heir  is  not  of  age,  or  resides  out  of  the  state,  another  person 
than  his  attorney  in  fiict  or  that  of  his  guardian  may  be  appointed  administrator ;  but 
the  circumstance  of  the  applicant's  being  such  attorney,  should  not  repel  him,  espe- 
cially where  there  is  no  opposition.     Sttcceseion  ofManaon,  235. 

8.  Authority  to  an  agent  to  settle  or  compromise  a  debt,  does  not  empower  him  to 
bind  his  principal  to  defhiy  the  costs,  and  incur  tlie  responsibility  of  collecting 
notes  offered  to  him  in  settlement  by  the  debtor. 

Dixon  V.  Ford  and  another^  S53. 

9.  Defendant  offered  plaintiff'*s  agent  certain  notes  in  the  settlement  of  a  debt  due  to 
his  principal,  and  to  guarantee  the  payment  of  any  portion  which  could  not  be 
collected  after  suit,  on  condition  that  the  latter  would  advance  the  expenses  and 
assume  the  responsibility  of  their  collection,  and  in  the  mean  time  suspend  any 
proceedings  against  him.  Plaintiff'  reftised  to  assume  the  expense  and  responsi- 
bility of  collecting  the  notes,  but  retained  them  as  collateral  security,  and  sued 
for  the  original  debt:  Held,  that  so  long  as  he  retained  die  notes,  his  right  of 
action  would  be  suspended.    lb. 

10.  Instructions  to  an  agent  to  invest  the  proceeds  of  a  bill  in  a  particular  way,  is  an 
express  and  special  authority  to  endorse  the  bill  in  the  name  of  the  principal,  such  as 
is  required  by  art.  S966  of  the  Civil  Code;  for  the  investment  cquld  not  be  made 
without  such  endorsement,  whether  money  were  to  be  procured  by  the  sale  of  the 
bill,  or  the  bill  itself  were  to  be  given  in  payment  for  tlie  articles  in  which  the  In- 
vestment was  to  be  made.     Stoift  and  others  v.  Rure  and  another,  303. 
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11.  No  order  of  leizore  and  Mle  oftube  iisued  against  a  party,  on  an  act  purporting;  to 
be  signed  by  an  attorney  in  fact,  where  no  power  of  attorney  was  exhibited,  nor 
any  authentic  etidenee  of  the  subsequent  ratification  of  the  act  was  produced,  at 
the  time  of  applying  for  sdch  order.  An  order  illegally  granted  under  such  cir- 
eomstances,  will  be  rescinded,  though  on  the  trial  of  a  motion  to  dissolve  an 
injunction  obtained  against  such  order,  facts  should  be  established,  by  oral 
eridence,  amounting  to  a  ratification  by  the  principal  of  the  act  of  the  attorney. 

TiliUm  y.  Dees,  Tutrix,  407. 

IS.  An  Unauthorized  admission,  made  by  an  attorney  in  fact,  will  not  bind  his  prin- 
cipal.   Halphaiy  Tutrix,  ▼.  Jhuelier,  MmnUtrator,  Al7. 

13.  A  recognition,  by  the  principal,  of  a  deed  exeouted  by  an  agent  whose  procuration 
has  been  lost  or  mislaid,  renders  the  deed  ralid  ab  initio  /  and  where  it  sets  forth 
the  tenor  of  the  original  conveyance,  the  production  of  the  latter  will  be  unneces- 
sary. So,  where  the  act  of  recognition  emanates  from  a  public  officer,  the 
aucecssor  of  the  one,  who,  in  his  official  ebaracter,  was  authorised  to  make  the 
original  deed.     CuOiver  ▼.  Berge  and  another,  4lSff. 

14.  As  a  general  rule  the  masters  of  steamers  are  authorized  to  purchase  necessary 
supplies  for  the  use  of  their  boats,  and  to  bind  the  owners  to  pay  for  them  j  but 
they  have  no  authority  to  purchase  supplies  or  merchandize  for  third  persons,  nor 
to  bind  the  owners  therefor. 

Calefand  another  t.  Steamer  Bonaparte  and  OwnerOy  463. 

IL    Liability  of  Agent. 

15.  Mismanagement,  or  failure  to  pay  orer 'money  receired,  gives  no  privilege  upon 
the  proper^  of  an  agent     Whatley  t.  Auatin,  AdnomotrtUor,  21. 

16.  Agents  or  fiictors  of  merchants  residing  in  a  foreign  country  are  personally  liable 
upon  all  contracts  made  by  them  for  their  employers,  whether  they  describe  them- 
selves as  agents,  or  not,  in  the  contract.  In  such  cases  it  is  presumed  that  the  credit 
is  given  exclusively  to  them,  to  the  exoneration  of  their  employers;  but  this  pre- 
sumption may  be  rebutted  by  proof  that  the  credit  was  given  to  both,  or  to  the 
principal  only. 

iVrur  Cootie  Manufacturing  Co.  v.  Red  River  Bail  Road  Co.,  145. 

111.   Privihge  of  Agent, 

17.  Where  a  factor  whd  has  received  instructions  to  pay  a  debt  out  of  the  proceeds  of 
property  consigned  to  him  for  sale,  for  the  purpose  of  preventing  an  attachment 
advances  the  amount,  and  jmys  the  debt  before  any  attachment  is  levied,  his  pri- 
vilege for  such  advance  on  the  property  consigned  will  be  superior  to  that 
acquired  by  a  subsequent  attachment.      Hundley  v.  Spencer  and  another^  209. 

18.  A  third  person  for  whom  certain  articles  were  drdered,  cannot  be  a  witness  for 
the  defendant,  in  an  action  against  the  agent  who  ordered  them. 

Leedi  and  another  v.  Caldwell  aud  another,  SS6. 

IV,  Capacity  of  Agent,  as  a  Witness. 

19.  An  agent  entitled  to  a  commission  for  his  services,  is  not  disqualified  as  a  witness 
for  his  employer.    Burke  v.  Brazeale  and  another,  73. 

AMENDMENT. 
See  Appeal,  29.     Pleading,  22,  25,  26,  43,  44,  47. 
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ANSWER. 
See  Appeal,  29,  30.     Plsading. 
APPEAL. 
I.  Prom  what  Judgments  an  Appeal  mil  lie. 
II.  Parties  to  Appeal. 

III.  Period  within  which  Appeal  will  lie. 

IV.  Abandonment  of  Right  to  Appeal. 
V.  Effect  of  Appeal. 

VI.  Appeal  Bond. 
VII.  Record  of  Appeal. 
VIII.  Assignment  of  Error. 
IX.  Answer  of  Appellee. 
X.   Verdict  of  Jury  will  not  be  disturbed,  when. 
XI.  Judgment  appealed  from. 
XII.  Damages  on  Appeal. 
XIII.  Re-hearing. 

I.  From  what  Judgments  an  Appeal  will  lie. 

1.  A  jadgment  id  a  suit  against  an  administrator,  ordering  a  claim  against  the  success 
sion  to  be  paid  with  privilege,  though  the  question  of  privilege  may  have  to  be 
settled  afterwards,  contradictorily  with  the  rest  of  the  creditors,  is  final  as  to  the 
administrator,  and  may  be  appealed  from  by  him. 

Whatley  v.  JituHn,  AdminUtrai^r,  21. 

8.  No  appeal  will  lie  from  a  demand  for  three  hundred  dollars,  with  interest  from 
judicial  demand.    Klady  v.  McGuire,  85. 

3.  No  appeal  will  lie  from  a  demand  which  does  not  exceed  three  hundred  doUars  at 
the  institution  of  the  suit     Same  Ca9e—^ppUcationfar  a  Bc'-hearing,  3&. 

4.  Plaintiff  holding  a  mortgage  for  five  thousand  dollars  on  a  lot  of  ground,  prayed 
for  an  injunction  to  prevent  defendant  from  selling  certain  improvements  erected 
on  the  lot  separately  fivm  the  lot  itself,  for  two  hundred  and  ninety  dollars  da- 
mages, and  for  general  relief.  Ifeld,  that  his  claim  was  for  damages  in  addition 
to  the  relief  sought  by  preventing  the  illegal  sale  of  the  improvements  on  the  lot 
on  which  he  had  a  mortgage,  and  that  the  limitation  of  the  damages  to'a  sum  less 
than  three  hundred  dollars,  could  not  prevent  his  right  to  appeal. 

JSfcDonough  T.  Le  Roy^  173. 

5.  No  appeal  will  lie  from  a' judgment  on  a  rule  to  show  cause  why  an  attachment 
should  not  be  set  aside ;  the  judgment  is  an  interlocutory  one,  works  no  irrepar- 
able injury,  and  may  be  corrected,  if  erroneous,  by  appeal  from  the  final 
judgment    Hart  v.  PhiUppB,  9^, 

6.  The  syndic  of  the  creditors  of  an  insolvent  cannot  appeal  from  a  judgment,  estab- 
lishing the  privileges  of  the  creditors  wiih  regard  to  each  other.  The  estate  is 
not  aggrieved  by  such  a  judgment ;  it  affects  only  the  individual  rights  of  the 
creditors.    Kokn^  SyruScy  and  others  v.  Wagner  and  another ,  875. 

7.  An  appeal  will  lie  from  the  judgment  of  a  Court  of  Probates  ordering  the  partition 
of  the  property  of  a  succession,  where  the  judgment  does  not  direct  in  what  man- 
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ner  the  petition  is  to  be  made,  nor  appoints  any  notary  to  make  it.  Such  a  judg- 
ment may  be  appealed  from  as  a  final  one,  because  no  further  proceedings  can  take 
place  under  it    Mc  CoUum  and  Huiband  v.  Palmer  and  others^  5 12. 

II.    Partita  to  Appeal. 

8.  An  appeal,  by  a  married  woman,  from  a  judgment  rendered  against  her,  taken  in 
her  name  alone,  and  without  being  authorized  by  her  husband  or  the  court,  will 
be  dismissed.    Gftrman  t.  Berghantj  290. 

9.  The  authorization  required  to  enable  a  married  woman  to  appeal  from  a  judgment 
rendered  against  her,  must  be  proved  by  other  evidence  than  the  allegations  of  the 
wife,  or  of  her  counsel.   German  v.  Berghansy  468. 

10.  A  and  B  sue  as  heirs,  and  judgment  in  favor  of  A,  and  against  B.  Defendant  alone 
appeals,  alleging  in  his  petition  that  he  complains  only  of  so  much  of  the  Judg- 
ment as  was  in  &vor  of  A.  On  the  trial  of  the  appeal,  B  intervened.  Held^  that 
not  having  appealed,  he  cannot  interfere  without  the  consent  of  the  defendant ; 
and  that  so  much  of  the  judgment  only  as  was  in  fiivor  of  A,  is  before  the  court. 

Kemp  and  others  v.  Womack,  369. 

11.  Where,  in  an  action  agunst  the  drawer  and  accommodation  endorsers  of  a  bill, 
there  waa  judgment  for  plaintiff  against  the  drawer  for  a  part  of  the  amount 
claimed,  but  against  the  plaintiff  as  to  the  endorsers,  and  he  appealed  from  so  much 
of  the  judgment  as  was  in  favor  of  the  latter,  without  making  the  drawer  a  party  to 
the  appeal.  Held^  that  as  the  drawer  is  not  a  party,  the  amount  of  the  judgment 
cannot  be  changed  as  to  her,  nor  increased  as  to  the  endorsers,  who  must  be  viewed 
as  her  sureties,  and  cannot  be  made  liable  for  a  larger  sum  than  the  principal 
debtor.     Tenney  v.  Riutett  and  others,  449. 

III.  Period  within  which  Appeal  will  lie. 

12.  The  period  after  the  lapse  of  which  no  appeal  will  lie,  is  to  be  computed  from  the 
day  when  the  judgment  was  rendered ;  not  from  that  on  which  it  was  notified  to 
the  party  against  whom  it  was  given.    Lazarre  v.  Snow,  60. 

IV.  Abandonment  of  Right  to  Appeal, 

f  3.  Where  in  consequence  of  the  want  of  sufficient  time  between  the  day  on  which  an 
appeal  was  allowed  and  that  on  which  it  was  made  returnable,  no  bond  was  given, 
or  citation  issued,  or  other  steps  taken  to  prosecute  the  appeal,  it  will  not  be  con- 
sidered such  an  abandonment  of  the  right  as  to  preclude  a  second  appeal. 
'  Prentice  v.  Chewmng,  71. 

14.  Joining  in  the  sale,  and  signing  the  sheriff's  deed  for  property  sold  under  a^m 
facias,  does  not  amount  to  such  an  acquiescence  in  the  judgment,  or  voluntary 

eteeution  of  it,  as  will  deprive  the  party  of  the  ri^t  to  appeal.  It  would  amount, 
at  most,  to  the  waiver^of  a  monition  so  far  as  he  was  concerned.    lb, 

15.  Where  the  appellant  fiuls  to  take  the  necessary  steps  to  prosecute  his  appeal,  he 
will  be  considered  as  having  abandoned  it,  in  the  sense  of  art.  594  of  the  Code  of 
Praetiee  \  and  will  not  be  allowed  to  renew  it  AUter,  when  the  appeal  is  dis- 
missed on  motion  of  the  appellee.  In  the  latter  case,  it  may  be  renewed  fit  any 
time  within  the  delay  fixed  by  law.     Roberts  v.  Benton,  \st  Case,  100. 

V.    Effect  of  Appeal 

16.  A  sale  of  property  under  execution  on  a  judgment  from  which  no  suspensive 
appeal  has  been  taken,  will  divest  the  title  of  the  owner,  though  the  judgment  be 
afterwards  reversed.     Williams  v.  Gailien,  94. 


592  INDEX. 

17.  Where  an  appeal  has  heen  taken,  and  hond  and  security  giren  according  to  Uly, 
the  inferior  court  has  no  further  cognizance  of  the  case,  than  to  send  up  the  record. 

Potier  T.  Harmon  and  another — Re^hearingy  527. 

18.  A  remission,  in  the  court  belov,  of  the  amount  of  damages  allowed  by  the  jury, 
will  stop  the  party  from  setting  up  any  claim  for  damages  in  the  appellate  court. 

Kemp  and  other$  t.  JVomack^  369. 

VI.    Appeal  Bond. 

19.  Where  the  bond  given  J>y  an  executor,  on  an  appeal  from  a  judgment  rendered 
against  him  by  a  Court  of  Probate  on  the  opposition  of  the  heirs,,  purports  to  be 
executed  in  favor  of  the  heirs  only,  but  was  intended  in  reality  for  the  benefit 
of  all  entitled  to  receive  any  part  of  tlie  assctts  in  his  hands,  and  whose  right  to 
enforce  payment  was  suspended  by  the  appeal,  it  will  enure  to  the  benefit  of  alL 

Succetaion  ofRoboaumy  258. 

20.  Art  574  of  the  Code  of  Practice,  which  provides  that  the  judge,  on  granting  an 
appeal,  shall  state  at  the  foot  of  the  petition,  the  amount  of  the  surety  to  be  given 
by  the  appellant,  relates  only  to  devolutive  appeals.  In  suspensive  appeals  the 
amount  is  fixed  by  the  Code,  at  a  sum  exceeding  by  one  half  the  amount  of  the 
judgment     Dupemm  v.  Van  Wichle,  Sheriffs  and  other$,  324. 

21.  Judgment  for  three  hundred  and  fifty  dollars;  the  judge  on  granting  an  appeal 
fixed  the  amount  of  the  bond  at  five  hundred  and  fifty  dollars;  appeal  bond  executed 
for  one  hundred  and  fifty  dollars  only.  Appeal  dismissed,  on  the  ground  that  the 
bond  was  insufficient  for  a  suspensive  appeal,  being  for  less  than  half  the  jodg^ 
ment,  or  for  a  devolutive  appeal,  being  for  a  sum  less  than  was  fixed  by  the 
judge.    lb, 

22.  Judgment  for  a  certain  sum,  with  damages  at  twenty  per  cent  a  year,  firam  a 
period  anterior  to  the  judgment,  till  paid.  Held,  that  to  obtain  a  suspenfive  api^eal, 
the  bond  must  exceed  by  one-half  the  amount  of  the  judgment,  indiuHng  the 
damages  which  had  accrued  at  the  time  it  was  rendered. 

Roman,  Govemor,for  the  u$e,  &c.,  t.  Petert  and  othert,  522w 

VII.  Eecord  of  Appeal. 

23.  Where  the  certificate  of  the  clerk  shows  that  parol  testimony,  taken  on  the  trial, 
but  not  reduced  to  -writing,  is  not  to  be  found  in  the  record,  and  there  is  no  state- 
ment of  facts,  the  appellant  cannot  be  relieved  by  a  certiorari,  as  it  appears  from 
the  certificate  of  the  clerk  that  he  cannot  send  up  the  evidence,  and  the  appeal  must 
be  dismissed.    Roberts  ▼.  Benton,  ^  Cote,  100. 

24.  The  appeal  will  be  dismissed,where  the  certificate  of  the  clerk  shows,  that  the 
record  does  not  contain  the  parol  evidence  adduced  on  the  trial,  and  that  such 
evidence  was  not  reduced  to  writing,  and  there  is  no  statement  of  facta,  bill  of 
exceptions,  nor  assignment  of  errors.  lb,  Dortey  v.  Harding,  Sheriff,  and 
another,  132.    Bell  v.  Morrison,  543. 

25.  Where  the  record  contains  neither  statement  of  fiicta,  bill  of  exceptions,  nor  cer- 
tificate that  it  contains  all  the  evidence  adduced  below,  and  there  is  no  assignment 
of  errors,  the  appeal  must  be  dismissed.    Toung  ▼.  Alpuenti,  196. 

VIII.  Assignment  of  Error. 

26.  A  judgment  will  not  be  reversed  on  an  assignment  of  error,  where  such  error 
might  have  been  cured  by  evidence  legally  admitted. 

Harris,  for  the  vte,  ^c,  v.  .Alexander,  and  another,  30. 
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27.  An  asBignment  of  errors  may  be  filed  at  any  time  within  ten  days  after  the  record 
is  broogfat  ap,  where  the  case  has  not  in  the  meantime  been  fixed  for  trial;  bat  when, 
by  agreement,  tacit  or  otherwise,  the  case  has  been  fixed  before  the  expiration  of 
the  ten  days,  such  assignment  must  be  filed  in  time  to  gi^e  the  opposite  counsel 
an  opportunity  of  knowing  what  he  has  to  contend  against ;  and  one  day,  at  least, 
shoold  be  allowed  for  this  purpose. 

Dortey  t.  Harding^  Sheriff y  and  another,  132. 

S8.  Where  die  record  contains  no  statement  of  facts,  nor  any  thing  equiralent  thereto, 
nor  exception  to  the  opinion  of  the  judge,  nor  special  verdict,  and  the  appellant  re- 
lies alone  on  errors  of  law  apparent  on  the  fiice  of  the  record,  an  assignment  stat- 
ing specially  such  errors,  must  be  filed  within  ten  days  after  the  record  is  brought 
ap,  or  the  appeal  will  be  dismissed. 

Weo'd  and  others  v<  Ai^mUtead  and  another y  460.  ^ 

IX.    Answer^of  Appellee. 

29.  Any  objection  to  the  amendment  of  a  judgment,  on  the  grounil  that  the  answer  of 
appellee  requesting  it,  was  not  filed  three  days  before  that  fixed  for  the  trial,  as 
required  by  art.  890  of  the  Code  of  Practice,  will  be  considered  to  hare  been 
waived,  where  the  case  was  fixed  by  the  appellant  before  the  expiration  of  the 
three  days  allowed  for  filing  the  answer. 

Chiffingy  Adndnhtratrix,  t.  Caldtoell  and  otherty  18. 

30.  Where  the  appellee  has  joined  issue  on  the  merits,  it  will  amount  to  a  waiver  of 
any  objection  on  account  of  want  of  citation,  or  the  insufficiency  of  the  appeal 
bond ;  and  where  such  objections  have  been  tlms  waived  by  parties  cited  in  war- 
ranty, their  warrantee  cannot  set  them  up.    Carmchael  and  others  v.  Armor,  197. 

X.  Verdict  of  Jury  unll  not  be  disturbed,  when, 

81.   The  verdict  of  a  jury  will  not  be  disturbed,  where  it  does  not  appear  that  the 

judge,  from  whom  a  new  trial  was  asked,  erred  in  refusing  it 

Muon  V.  Louisiana  State  Marine  and  Fire  hururance  Co.,  192. 
52.  The  verdict  of  a  jury  on  a  question  of  &ct,  will  not  be  disturbed  unless  clearly 

wrong.     CaUhoeUy.  Cog'tweU  and  another,  554. 

XI.   Judgment  appealed  from, 

3S.  Where  the  siguiture  to  a  power  of  attorney  was  proved  by  a  witness  who  was 
sworn  without  objection,  it  will  be  too  late  to  object  on  an  appeal  that  the  sob- 
scribing  witness  should  have  beeen  produced. 

Cawthom  v.    fT.^.  T.McJhnaid,  55. 

34.  On  a  qnestion  whether  doe  diligence  has  beeen  used,  the  decision  of  the  jodge 
below  will  not  be  interfered  with,  unless  clearly  erroneoos. 

Knight  V.  MurcMoony  31. 

35.  Where  it  is  not  certified  that  the  record  contains  all  the  evidence  addoeed  on  the 
trial,  and  the  judgment  purports  to  have  been  rendered  on  due  proof  of  the  plain- 
tiiTs*  demand,  it  will  be  pi%8umed  that  evidence  was  oflered  to  satisfy  the  court, 
though  the  record  does  not  otherwise  show  that  any  was  produced. 

Fowler  v.  Smith  andHuoband,  448. 

36.  In  an  action  for  the  partition  of  the  property  of  a  succession,  no  claim  can  be 
allowed  by  the  appeUate  court,  which  was  not  made  before  the  court  of  probates^ 
nor  decided  on  by  that  tribunal.     Gr^ffiny  Tutor,  v.  Waters,  149. 

VOL.  I.  76 
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XII.  Damages  on  Appeal. 

97.  Damages  yr'iW  not  be  allowed,  vhere  the  appellee  prays  for  and  obtains  mn 
amendment  of  the  judgment    Laj  v.  Irwitiy  121. 

38.  Damages  for  a  frivolous  appeal  cannot  be  granted  bj-  the  court,  wbere  thej  have 
not  been  asked  for  b  j  the  appellee.  Thayer  v.  LUtlefokn  and  othersy  140.  ,^ikin 
and  otftera  ▼.  Freeland  and  others,  573. 

XIII.  Re-hearing, 

39.  Where  the  attention  of  the  court  has  not  been  drawn  to  a  bill  of  exceptions  in 
the  record,  either  by  the  points  filed,  or  on  the  first  hearing  of  the  case,  it  will  not 
be  noticed  on  a  re-hearing. 

PetUpain  t.  Palmer  and Htuband^On  a  Re-hearing ,  221. 

40.  A  re-heariiqf  will  not  be  allowed  on  a  point  not  made  in  the  argument  of  the 
case,  nor  noticed  in  the  points  filed. 

Rigktor  and  others  v.  Phelps — AppUcaHonfor  re-hearing, 

ARBITRATION. 

1.  Arbitrators  must  determine  as  judges,  agreeably  to  law. 

Church  of  St.  Patrick  t.  Dakin  and  another,  S03. 
S.  An  award  must  decide  the  whole  matter  submitted,  and  not  go  beyond  the  submia- 

sion.    It  must  be  certain,  final,  and  conclusive,  leaving  no  matter  of  &ct  or  law 

undecided.    lb, 

3.  Every  fact  and  question  must  be  so  presented  by  an  awai^l,  as  to  enable  the  court 
to  act  on  the  award  itself,  and  to  execute  it  as  a  whole  ;  though  the  mere  omission 
to  determine  an  exact  sum  will  not  annul  it,  where  the  arbitrators  have  given  the 
necessary  information  to  enable  the  court  to  fix  the  amount  without  going  out  of 
Uie  award  itself.    lb. 

4.  The  provision  of  art.  3096  of  the  Civil  Code,  tliat  an  award,  in  order  to  be  executed, 
must  be  approved  by  the  judge,  is  onlj  intended  to  invest  it  with  sufficient  autho- 
rity to  insure  its  execution,  and  not  to  submit  its  merits  to  the  examination  of  the 
judge,  which  can  only  be  done  by  appeal.    lb, 

5.  A  provision  in  articles  of  co-partnei*ship,  that  all  disputes  growing  out  of  the  part- 
nership transactions  shall  be  submitted  to  arbitration,  does  not  apply  to  an  action, 
instituted  after  the  dissolution  of  the  partnership  by  the  death  of  one  of  the  mem- 
bers, for  a  final  settlement  of  the  partnership  affairs. 

GalUer  v.  Walsh  and  another,  8S6. 

ARREST. 

1.  Art  221  of  the  Code  of  Practice  which  provides  that  a  creditor  mar,  under  certain 
circumstances,  arrest  a  debtor  about  leaving  the  state,  when  the  debt  is  not  yet 
due,  is  limited  to  cases  in  which  such  debtor  was  a  resident  at  the  time  of  con- 
tracting the  debt,  or  being  a  non-resident,  bound  himself  ftot  to  leave  the  state 
before  giving  security,  or  before  the  debt  became  ^ue. 

Arrm^teadand  another  y.  Sanderson,  176. 

2.  Where  a  debt  has  been  contracted  with  a  non-resident, by  a  party  who  knew  him  to 
be  such,  the  former  cannot  be  arrested  before  the  debt  becomes  due,  on  the  ground 
that  he  is  about  leaving  the  state  with  the  intention  of  defrauding  his  creditors, 
where  such  intended  departure  is  the  only  circumstance  offered  to  justify  the 
suspicion,     lb. 
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9.  Oq  a  i*ule  to  thovf  eause  why  an  order  of  arrett  ihould  not  be  dissolved,  in  a  case 
in  whieh  property-  had  been  previously  attached,  proof  of  the  insufficiency  of  the 
property  attached  will  not  be  on  the  plaintiff,  where  its  sufficiency  was  not  made 
a  g^round  of  the  rule  to  quash  the  arrest 

JSTew  Orleant  Canal  and  Bcmking  Con^any  ▼.  Comly,  2dt. 

ATTACHMENT. 

1.  IVhere  in  a  suit  by  attachment,  an  intervenor  establishes  his  claim  to  the  property 
seized,  the  costs  must  be  borne  by  the  party  cast  But  where,  in  such  a  case,  by  an 
agreement  between  the  parties,  including  the  interTenor,  the  property,  being  of  a 
perishable  nature,  is  sold,  and  the  proceeds  deposited  to  await  the  decision,  the 
sheriff  will  be  entitled  to  retain  out  of  the  proceeds,  the  expenses  of  the  sate,  and 
of  the  safe  keeping  of  the  property  from  the  date  of  such  agreement  The  agree- 
ment was  for  the  benefit  of  all:  and  the  sheriff  was  their  agent  to  carry  it  into 
eflfect    The  interrenor  must  look  to  the  plaintiff  for  reimbursement 

Graham  r.  Swayne,  186. 

S.  Where  a  fiictor  who  has  received  instructions  to  pay  a  debt  out  of  the  proceeds  of 
property  consigned  to  him  for  sale,  for  the  purpose  of  pre>enting  an  attachment, 
advances  the  amount,  and  pays  the  debt  before  any  attachment  is  levied,  his  pri- 
vilege for  such  advance  on  the  property  consigned  will  be  superior  to  that 
acquired  by  a  subsequent  attachment    Hundley  v.  Spencer  and  another y  S09. 

S.  No  appeal  wiU  lie  from  a  judgment  on  a  rule  to  show  cause  why  an  attachment 
should  not  be  set  aside.  The  judgment  is  an  interlocutory  one,  works  no  irrepar- 
able injury,  and  may  be  corrected,  if  erroneous,  by  appeal  from  the  final 
judgment    Hart  v.  PhiHppt^  223. 

4.  Where  property  has  been  attached,  on  an  affidavit  that  the  defendant  had  left  the 
state  with  the  intention  of  never  returning,  his  subsequent  return  will  not  alone 
be  sufficient  to  dissolve  the  writ,  where  circumstances  render  it  probable  that  his 
original  intention  was  not  to  returns  otherwise,  where  nothing  suspicious  ex- 
isted, or  where  an  intention  to  return  was  proved. 

JWw  Orleant  Canal  and  Banking  Company  v.  Comly,  231. 

5.  Property  attached  is  not  represented  by  the  bond  given  for  its  release ;  nor  can  the 
question  of  ownership  be  examined  after  it  has  been  bonded. 

JBeal  V.  Alexander y  277. 

6.  A  rule  against  the  sureties  in  a  bond  for  the  release  of  property  attached,  to  make 
them  responsible  where  the  judgment  has  not  been  satisfied,  is,  under  the  act  of  20th 
March,  1839,  to  be  tried  summarily  and  without  a  jury,  unless  the  defendant  alleges 
under  oath  that  the  signature  is  not  genuine,  or  that  the  judgment  has  been  satisfied. 

lb, 

7.  A  clerk  has  a  general  privilege  on  all  the  property  of  his  employer.  A  sale,  ac- 
companied by  delivery,  destroys  this  privilege ;  not  so  an  attachment  The  pro- 
perty attached  belongs  to  the  original  owner,  until  divested  by  a  sale ;  and  the 
privilege  of  a  clerk,  will  entitle  him  to  be  paid  in  preference  to  the  attaching 
creditor.    Tieman  v.  Murrah  and  another y  443. 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law,  though  entitled  to  a  commission  on  the  amount  recovered, 
will  be  a  competent  witness  for  the  plaintiff.  Burke  v.  Brazeale  and  another,  73. 

2.  Anaffidavit  for  a  continuance  on  the  ground  of  the  indisposition  of  the  principal  coun- 
selyunaecompanied  with  any  allegation  that  he  was  in  possession  of  papers  necessary 
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on  the  trbl,  will  be  diiregarded,  where  the  cireumatances  of  the  ease  indaee  the 
belief  that  it  was  made  for  delay.    Hooper  ▼.  Ifyams,  EocecutoTy  90. 

3.  The  fees  of  counsel  employed  by  an  administrator  on  rendering  the  account  of  his 
administration,  are  a  part  of  the  expenses  incurred,  and  form  a  correct  charge 
against  the  estate ;  and  when  the  account  has  been  rendered  by  the  administratrix 
of  a  deceased  administrator,  she  will  be  entitled  to  claim  the  allowance  of  aach 
fees  for  counsel  employed  by  her  to  render  the  same. 

Smith,  ^dminUtrator,  v.  Cheney,  ^dndnUtrcOrix,  98. 

4.  The  compensation  allowed  to  counsel  appointed  to  represent  the  absent  creditors  In 
cases  of  insolvency,  is  in  no  case  to  be  paid  by  the  mass  of  creditors.  The  act  of 
1817,  which  proTides  (hat  such  compensation  shall  be  at  the  rate  of  five  per  cent  on 
the  amount  recoTered  for  the  absent  creditors,  to  be  deducted  from  such  amoant^and 
that  it  shall  not  exceed  the  sum  of  two  hundred  and  fifty  dollars,  is  not  repealed  by 
the  3164th  article  of  the  Civil  Code.     Bijotat  ▼.  Rs  CredUort,  273. 

5.  In  all  cases  wheoe  compensation  is  to  be  computed  by  tiper  centage,  and  do  sum  ii 
realized  by  which  it  is  to  be  borne,  the  compensation  fidls.     lb, 

6.  An  attorney's  fee,  for  services  in  making  out  the  accounts,  and  attending  to  the  de- 
fence of  a  suit  against  the  succession  of  a  deceased  administrator,  instituted  before 
the  court  in  which  such  succession  was  opened,  for  a  balance  due  to  the  estate  which 
he  administered,  cannot  be  charged  to  the  latter  estate.  It  is  only  when  an  account 
is  regularly  rendered  by  the  representative  of  an  estate,  in  the  court  under  whoae  au- 
thority it  is  administered,  that  the  expense  attending  it,  is  chargeable  to  the  estate. 

Thonuuy  AdmijtUtrcUor,  v.  Bourgeat,  Executor,  403. 

7.  A  contract  made  by  the  syndic  of  the  creditors  of  an  insolvent  with  counsel,  to  pay 
a  certain  sum  for  professional  services  for  the  benefit  of  the  estate,  is  not  con- 
clusive upon  the  creditors,  who  may  oppose  the  allowance,  and  reduce  the 
amount,  if  exorbitant.  Such  allowance  should  be  in  proportion  to  the  number 
and  importance  of  ^  suits  prosecuted  or  defended,  and  to  the  other  professional 
services  rendered }  and  will  form  a  charge  upon  the  creditors. 

Girard  and  another  v.  Their  CredUort,  455. 

8.  The  functions  of  an  attorney  appointed  by  a  Court  of  Probates  to  represent  the 
absent  heirs  of  a  succession,  cease  whenever  the  heirs  present  themselves,  or  send 
their  powers  of  attorney  to  claim  their  respective  portions  of  the  estate. 

Succession  of  Morgan,  516. 

ATTORNEY  IN  FACT. 
See  Agent. 

ATTORNEY   OF   ABSENT  CREDITORS. 
See  Attorney  kT  Law,  4,  5.* 

ATTORNEY  OF  ABSENT  HEIRS. 
See  Attorney  at  Law,  8. 

AWARD. 
See  Arbitration,  2,  3,  4. 
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bail! 

1.  Bail  are  not  entitled  to  notice  of  a  fieri  faciaB^  or  capiat  ad  aatitfaciendum, 

isiaed  against  their  principal.     Valentine  t.  Chrittie,  298. 
S.  No  proof  will  be  required  of  the  tignatnrea  to  a  hail  bond,  taken  and  attested 

officially  bj  a  justice  of  the  peace.    7^  SuOe  t.  JSmtteau  and  ethers,  S88. 

3.  When  a  bail  bond  has  been  executed  bj  filling  up  a  printed  form,  interlineations 
made  in  consequence  of  want  of  space  to  contain  all  the  necessary  writing,  will  be 
considered  as  sufficiently  accounted  for.    lb. 

4.  Bail  not  fixed  with  the  debt  before  the  passage  of  the  act  of  the  f28th  of  March, 
1840,  'to  abolish  imprisonment  for  debt,'  were  discharged  by  that  act 

Freif  and  another  v.  Meberutreit  and  another^  561. 

5.  The  19th  section  of  the  act  of  10th  February,  1841,  cannot  reviTe  the  responsi- 
bility of  bail  preTiously  discharged  by  the  act  of  the  S8th  of  March,  1840.    lb, 

6.  The  condition  of  a  bail  bond,  that  the  defendant  shall  not  depart  from  the  state 
without  the  leare  of  the  court,  is  modified  by  the  provision  of  art  230  of  the  Code 
of  Practice,  that  *  one  who  has  become  surety  that  another  shall  not  depart  firom 
the  state,  or  leave  the  jurisdiction  of  the  court  by  which  the  order  of  surety  was 
granted,  may  be  discharged  from  all  responsibility  by  surrendering  to  the  sheriff 
the  person  of  the  debtor.'    Ib» 

7.  Bail  will  be  discharged,  where  the  surrender  of  the  debtor  becomes  impossible  by 
the  act  of  God,  as  in  case  of  the  death  of  the  debtor;  or  is  rendered  vain  and 
useless  by  the  act  of  the  law,  as  in  case  of  the  abolishment  of  imprisonment  for 
debt    lb, 

BAILMENT. 
See  Carriers.    Deposit.    Hired  Laborers.    Pledge. 

BANKS. 

L  Banks  generally. 
II.  Bank  of  Tennessee. 
III.  City  Bank  of  New  Orleans. 
lY.  New  Orleans  Canal  and  Banking  Company. 

I.  Banks  Generally. 
1.  Where  part  of  the  directors  of  a  bank  exclude  one  of  their  number  from  the 
privilege  of  examining  the  discount  book,  to  which  all  the  rest  have  access, 
on  the  ground  that  he  is  hostile  to  the  institution,  and  will  use  the  information 
he  may  obtain  to  its  iiyury,  a  mandamus  will  lie  to  enforce  the  right,  which  is 
essential  to  the  discharge  of  his  duties  as  a  director. 

Batch  V.  City  Bank  of  J^rw  Orleanoy  470. 
S.  Every  note  issued  by  a  bank,  promising  to  'pay  a  given  sum  on  demand,  is  a 
distinct  and  separate  promise. 

BartleU  v.  JVtfw  Orleana  Canal  and  Banking  Company,  543. 

3.  The  neglect  or  refusal  -by  a  Bank  to  pay  its  notes  in  specie,  is  only  a  panive 
violation  of  its  contracts ;  and  the  mere  announcement  of  its  intention  not  to  pay 
notes  in  specie,  by  a  resolution  suspending  specie  payments,  cannot^  conse- 
quently, be  considered  an  active  violation  of  its  contracts,    lb. 
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11.  Bank  of  Tennessee. 

4.  The  Bank  of  TenocMee,  at  Nashfille,  and  its  branches,  form  only  one  corporate 
bod  J,  under  the  name  of  the  Bank  of  Tennessee.  The  branches  are  not  empowered 
to  issue  notes,  or  to  sue  or  be  sued ;  and  any  property  of  the  Bank  vill  be  liaUe 
for  notes  issued  under  the  authority  of  the  principal  Bank,  though  payable  at  one 
of  the  branches.    IWzevant  ▼.  Bank  of  Tennestee,  465. 

III.  City  Bank  of  New  Orleans. 

5.  By  the  charter  of  the  City  Bank  of  New  Orleans,  the  tranafer  book,  and  the 
minutes  of  the  proceedings  of  tlie  Board  of  Directors,  are  the  only  books  required 
to  be  kept  The  latter  is  only  open  to  the  inspection  of  the  stockholders  during 
one  month  in  each  year  $  as  to  the  former,  the  charter  is  silent 

Hatch  ▼.  City  Bank  qf  J^ew  Orieatu,  470. 

IV.  New  Orleans  Caned  and  Banking  Company. 

6.  The  penalty,  provided  by  the  twentieth  section  of  the  charter  of  the  New  Orleans 
Canal  and  Banking  Company,  which  declares  that  if  the  Company  shall  suspend 
or  refuse  to  pay  any  of  its  notes,  deposits,  or  other  obligations  in  specie,  tliat  the 
party  may  recover  interest  at  twelve  per  cent  a  year  from  the  time  of  such  sus- 
pension or  refusal,  cannot  be  recovered  without  a  demand  and  &ilure  to  pay  on 
the  part  of  the  Company ;  and  such  interest  can  only  be  recovered  from  the  time 
of  the  demand  and  failure. 

Bartlelt  v.  JWw  Orleant  Canal  caul  Banking"  Company y  543. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
I.  Form  and  Requisites  of  a  Bill  or  Note. 
II.  Parties. 

III.  Consideration. 

IV.  Transfer. 

V.  Presentment  for  Acceptance,  and  Payment. 

Protest,  and  Notice. 
VI.  Promise  to  pay  cfter  Discharge. 
VII.  Remedy  by  action. 

I.  Form  and  Requisites  of  a  Bill  or  Note. 

1.  Every  note  issued  by  a  bank,  promising  to  pay  a  given  sum  on  demand,  is  a 
distinct  and  separate  promise. 

Bartlett  v.  ^ero  Orleans  Canal  and  Banking'  Company,  543. 

II.  Parties. 

2.  As  a  general  principle,  an  administrator  cannot  create  any  liability  binding  on 
the  estate,  though  he  may,  on  receiving  payment,  discharge  a  debt  due  to  it;  and 
if  he  discount  a  note  received  in  payment  on  the  sale  of  property  belonging 
to  the  estate,  his  endorsee  will  have  a  claim  against  him  personally,  and  cannot  be 
compelled  to  wait  for  payment  in  the  ordinary  course  of  administration. 

HcBtret  T.  Petrovic  and  another,  119. 

3.  A  wife  not  separated  in  property  from  her  husband,  cannot  bind  herself  jointly 
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with  him,  either  as  drawer  or  endorser  of  a  note,  for  a  debt  contracted  on  ac- 
count of  the  community  daring  the  marriage. 

Martin,  ExeaOWy  ▼.  Drake  and  Skubandy  218. 
4b  A  note  drawn  by  a  wife  not  separated  in  property,  to  the  order  of  her  husband, 
and  endorsed  by  him,  Is  void ;  the  latter  cannot  enforce  its  payment,  nor  transfer 
by  endorsement  any  right  to  a  third  person  to  enforce  it.    lb, 

5.  A  note  drawn  by  a  wife,  payable  to  her  husband,  is  absolutely  null  and  void  in 
the  hands  of  the  latter ;  no  law  recognizes  any  obligation  of  the  wife  to  the  hus- 
band, remlting  from  any  contract  between  them.  But  where  such  note  has 
been  endorsed  by  the  latter  to  a  third  person,  it  will  bind  the  endorser. 

PetUpain  ▼.  Palmer  and  Husband,  S20. 
III.    Consideration. 

6.  Failure  of  consideration,  will  be  no  defence  by  the  maker,  to  an  action  by  the 
purchaser  of  a  note  sold  at  a  sheriff's  sale,  unless  it  be  prored  that  the  purchase 
was  made  with  knowledge  of  such  defence.    FauUe  y.  Clack,  8. 

7.  Where  a  promissory  note  did  not  come  into  the  hands  of  the  plaintiff,  in  the 
ordinary  course  of  business,  the  maker  may  pro%-e  want  or  &ilure  of  considera- 
tion.   LAttell,  Tutrix,  v.  ManhaU  and  others,  51. 

8.  Improvements  made  on  the  public  lands  may  be  sold,  and  are  a  good  considera- 
tion for  a  note,  though  such  sale  gives  no  title  to,  nor  any  lien  or  privilege  upon 
tlie  land  independently  of  the  rights  conferred  by  the  laws  of  the  United  States. 

BatcUfr,  Bridger,  57, 

9.  One  who  has  received  an  injury,  for  which  he  is  entitled  to  damages  in  a  civil 
action,  and  which  may  give  rise  to  a  criminal  prosecation,  may  lawfully  receive  a 
sum,  the  amount  of  the  damages  to  which  he  is  entitled,  even  when  offered  in  the 
hope  that,  being  satisfied  therewith,  he  will  not  resort  to  a  criminal  prosecution; 
and  a  i>romise  to  pay  such  damages  is  a  good  consideration  for  a  note. 

Butterly  v.  Blanchard,  340. 

IV.  Transfer. 

10.  Possession  of  a  negotiable  instrument  endorsed  in  blank,  \%  prima  facie  evidence 
of  ownership,  and  yields  only  to  proof  to  the  contrary. 

Dtudn  V.  Charles  and  another,  195. 

11.  The  plaintiffs,  as  agents  of  the  owner  of  certain  notes,  deposited  them  with, 
defendants  for  collection;  the  notes  were  not  paid  at  maturity,  nor  were  they  re- 
gularly protested,  but  were  subsequently  returned  to  the  owner.  Plaintiffs,  con- 
sidering themselves  responsible  to  the  latter,  sued  defendants  in  their  own  names, 
alleging  that  the  notes  were  deposited  by  them  as  agents  of  the  owner.  Held,  that 
the  plaintiffs  not  having  paid  the  amount  of  the  notes,  and  their  agency  having  ter- 
minated, payment  to  them  would  not  exonerate  the  defendants  from  the 
claim  of  the  owner.    Hermann  and  another  v.  The  Union  Bank  of  La,,  8SS. 

18.  Instructions  to  an  agent  to  invest  the  proceeds  of  a  bill  in  a  particular  way,  is  an 
express  and  special  authority  to  endorse  the  bill  in  the  name  of  the  principal,  such 
as  is  required  by  art  2966  of  the  Civil  Code ;  for  the  investment  could  not  be 
made  without  such  endorsement,  whether  money  were  to  be  procured  by  the  sale 
of  the  bill,  or  the  bill  itself  were  to  be  given  in  payment  for  the  articles  in  which 
the  investment  was  to  be  made,    ^ift  and  others  v.  Hare  and  another,  303. 

V.  Presentment  for  Acceptance^  and  Payment^  Protest^  and 

Notice. 

13.  Notice  of  protest  may  be  given  on  a  Sunday,  or  day  of  public  rest,  or  holyday;. 
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but  the  endorter  is  not  bannd  to  open  Ibe  letter  containing  the  notioe,  or  to  aet  on 
it,  until  the  next  day.    DebUeux  and  another  r,  BuUard  and  another,  66^ 

14.  Under  the  act  of  14th  February,  1821,  the  certiBcate  of  a  notary  will  net  be 
sufficient  proof  of  notice  of  protest,  unless  attested  by  two  witnessea.    lb. 

15.  Demand  of  payment  and  presentment  of  the  note  at  the  place  of  payment  in- 
dicated in  the  instrument  itself,  are  indispensable  to  a  reooYory  against  the  maker, 
and  a  fortiori  against  the  endorser.    Bart  and  others  t.  Long  and  another^  88. 

16.  Notice  of  protest  to  the  endorser  of  a  promissory  note,  when  sent  by  mail, 
must  be  directed  to  the  post  qffice  nearest  to  his  residence,  where  it  is  not  ahown 
that  he  was  in  the  habit  of  receiving  his  letters  firom  another  office,  or  he  will 
be  discharged.     Union  Bank  of  Lotuoiana  ▼.  Brown  and  another,  107. 

1 7.  Where  a  note  is  drawn  by  two  persons,  who  are  bound  m  wlido,  the  endorser 
will  be  liable  after  notice,  on  proof  of  demand  of  either,  and  refusal  of  payment. 

Heotreo  ▼.  Petrmic  and  another,  119. 

18.  Notice  of  protest  to  an  endorser  who  had  left  the  country  with  the  intention  of 
remaining  abroad,  serred  on  his  agent,  will  bind  the  former.    lb, 

19.  Where  a  note  is  made  payable  at  a  future  period,  with  interest  from  date  if  not 
punctually  paid,  sudi  interest  is  in  tlie  nature  of  a  penalty  for  not  punctually  per- 
forming tlie  principal  obligation,  and  the  fiiilure  to  do  so  must  be  strictly  proved 
to  entitle  the  plaintiff  to  recover  the  additional  interest.  Where  such  a  note 
was  payable  at  a  particular  place,  proof  that  it  was  presented  and  demand 
of  payment  made  at  such  place  '  after  it  fell  due,'  will  not  entitle  the  holder  to 
recover  the  additional  interest.     Glover  and  othero  v.  Doty,  ISO. 

SO.  The  maker  of  a  note  cannot  complain  of  the  want  of  protest,  or  that  it  wma 
illegaly  protested.    McDonouffh  v.  Fo8t,  295. 

21.  Where  a  note  is  payable  at  a  particular  place,  payment  must  be  demanded  there 
before  a  recovery  can  be  had.    Stm-aell  v.  Bobb,  31 1. 

22.  Notice  of  protest  to  an  endorser,  living  four  and  a  lialf  miles  from  the  town  where 
the  note  was  payable,  addressed  to  him  through  the  post  ofHce  of  that  town,  which 
was  the  nearest  to  his  residence,  is  insufficient  by  the  laws  of  Mississippi;  aUier, 
under  the  laws  of  this  state.     Glenn  v.  TViutte,  572. 

VI.  Promise  to  pay  after  Discharge. 

23.  Where  in  an  Action  against  the  endorser  of  a  note,  the  plaintiff  has  been  non* 
suited  in  consequence  of  want  of  legal  demand  at  the  place  of  payment,  and,  pend- 
ing a  motion  for  a  new  trial,  the  latter,  with  full  knowledge  of  the  circumstances 
of  the  demand  and  of  the  non-suit,  undertakes  voluntarily  and  absolutely  to  pay, 
he  will  be  bound.    Bart  and  others  v.  Long  andanother,  88. 

24.  Where  the  endorsers  of  a  note,  who  were  partners  at  the  time  of  endorsement, 
have  been  discharged  by  want  of  legal  demand,  a  subsequent  promise  to  pay, 
made  by  one  of  them  after  the  dissolution  of  the  firm,  will  not  be  binding  on  the 
othei*.    lb, 

25.  To  render  obligatory,  a  promise  by  an  endorser  to  pay  a  note  from  which  he  has 
been  exonerated  in  consequence  of  want  of  notice  of  non-payment  by  the  maker,  it 
must  be  shown  that  the  promise  was  made  by  the  former,  with  a  full  knowledge 
that  he  had  been  legally  discharged.    Glenn  v.  Thutle,  572. 

VII.  Remedy  by  Action. 

26.  The  drawer  of  a  note  negotiated  after  maturity,  may  set  up  any  equitable  de- 
fence against  the  holder,  which  he  cotild  have  urged  against  the  payee. 

Fordy.  Do9Bonf39. 
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87.  In  ft  init  by  i^e  hoMer  ftgaintt  the  drawer  of  a  promisBory  note,  ne^tiated  after 
nuHnrity,  wbioh  had  been  given  on  die  setderaent  of  a  partnership  formerly  eziating 
between  the  drawer,  the  payee,  and  a  third  persoo,  the  defendant  may  be  relieved 
by  showing  error  in  the  settlement,  without  making  his  partners  parties  to  the 
soit.    Ford  ▼.  Thnon^  39. 

S8.  IX  will  be  no  defence  to  an  action  by  the  payee  of  a  note,  that  it  was  taken  by  him 
for  a  debt  doe  to  an  estate  of  which  he  had  been  administrator,  and  had,  on  a  settle- 
ment of  his  accoants  in  the  court  of  probates,  and  a  subsequent  partition  among 
the  heirs,  been  assigned  to  one  of  them,  where  there  is  no  eridenee  that  the  plain- 
tiff seeks  to  avail  himself  of  the  suit  to  the  injury  of  the  latter.  The  transfer 
being  a  matter  of  record,  the  defendant  will  be  discharged  by  payment  to  the  heir. 

Duval  V.  Kellamy  58. 

99.  The  holder  of  a  note  may  sne  tiie  last  endorser,  though  the  maker  and  previous 
endorser  be  solvent.     Lambeth  and  another  v.  Caldwell  and  others ,  6! . 

80.  In  an  action  by  the  endorsee  against  the  maker  and  endorser  of  a  note  given  for 
the  price  of  a  slave,  evidence  that  the  slave  has  instituted  a  suit  for  her  freedom, 
will  not  entitle  the  defendant  to  a  continuance  until  such  suit  can  be  decided ;  but, 
at  most,  to  a  suspension  of  the  payment  of  the  price,  until  security  is  given  accord- 
ing to  art.  8535  of  the  Civil  Code.    Diunn  v.  Charles  and  another  ^  195. 

31tf  An  accommodation  endorser  of  a  note  is  .a  mere  8ui*ety  for  the  maker;  and  a  privi- 
ty exists  between  such  surety  and  the  creditor ,which  compels  the  latter  to  preserve 
miropaired  all  bis  rights  against  the  debtor,  where  he  intends  to  look  to  the  sure- 
ty for  payment  This  obligation  is  a  corollary  of  the  right  of  subrogation,  esta- 
blished by  law  in  fiivor  of  the  surety  who  pays  the  debt  of  his  principal ;  and  if 
the  creditor  fail  to  comply  with  this  obligation,  or  destroy  or  impair  the  right  of 
subrogation  to  his  mortgages  or  jirivileges,  the  surely  will  be  released. 

Hereford  y.  Chase,  21^ 

58.  The  vendor  of  slaves,  sold  in  a  lump,  received  from  the  purchaser  a  nole  for  the 
priee,  endorsed  by  a  third  person  as  surety  for  its  pajrment,  and  subseqently  pur- 
chased from  his  vendee  a  part  of  the  slaves.  Held,  that  the  vendor's  privilege,  and 
the  surety's  right  of  subrogation  to  it,  were  indivisible;  that  the  latter  existed  en- 
tire as  to  all  the  slaves,  for  the  full  amount  of  the  d6bt,  and  that  it  could  not  be 
divided  and  restricted  to  certain  slaves,  for  certain  amounts,  at  the  will  of  the 
original  vendor ;  and  that  by  such  re-purchase  the  endorser  was  discharged.  Had 
the  vendor  repurchased  all  the  slaves,  his  privilege  would  have  been  extinguished 
by  confusion  i  and  the  subrogation  to  which  the  surety  would  be  entitled  on  pay- 
ing the  price,  would  have  become  impossible.    Jb, 

33.  In  a  suit  against  the  endorser  of  a  note,  where  the  name  of  the  latter  has  been 
erased,  the  plaintiff  must  account  for  the  circumstance,  or  the  obligation  will  be 
considered  as  cancelled.  The  affidavit  of  the  plaintiff  will  not  be  received  to 
prove  that  such  erasure  was  made  through  error  or  accident;  it  must  be 
established  by  legal  evidence,  not  by  the  declarations  of  the  party  who  seeks  to 
recover.    Slocomb  emd  others  v.  Watkins,  214. 

34.  Where  one,  of  two  obligors  on  a  joint  note  who  must  be  sued  together,  has  died, 
the  action  must  be  brought  before  a  court  of  ordinary  jurisdiction. 

OaBier  v.  Walsh  and  another,  886. 

35.  In  an  action  on  a  note^  not  protested  at  maturity,  where  the  defendants  have  not 
been  put  in  defiralt  before  suit,  and  there  is  no  evidence  of  any  promise  to  pay 
interest,  it  will  only  be  allowed  from  jadieial  demand. 

PaioUng'  V.  Houren  and  others,  S39. 
VOL.    I.  76 
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90.  PlAiutiff  was  holder  of  defendant's  note  for  the  purchase  of  a  lot,  subseqaently  told 
bj  tiie  latter  to  a  third  person,  ivho  bound  himself  to  pay  tlie  note.  PlaintiiT  did  not 
interTene  in  the  act  of  sale  from  the  defendant,  and  expressly  declare  bj  signing  it 
that  he  accepted  the  vendee  as  his  debtor ;  but  he  always  looked  to  him  as  such,  re- 
ceived payments  from  him,  sued  in  his  own  name  on  the  agreement  in  the  contract 
between  him  and  the  defendant,  and  afler  obtaining  judgment,  gmnted  him  delay  on 
conditions  more  onerous  to  defendant  than  any  he  had  agreed  to;  Hdd,  that  defendant 
was  discharged.     Wallon  v.  Beauregardy  301. 

57.  Where,  in  an  action  against  the  drawer  and  accommodation  endorsers  of  a  ball, 
there  was  judgment  for  plaintiff  against  the  drawer  for  a  part  of  the  amoont 
claimed,  but  against  the  plaintiff  as  to  tlie  endorsers,  and  he  appealed  from  so  much 
of  tlie  judgment  as  was  in  favor  of  the  Utter,  without  making  the  drawer  a  par^  to 
the  appeal.  Heldj  that  as  the  drawer  is  not  a  parly,  the  amount  of  the  judgment 
cannot  be  changed  as  to  her,  nor  increased  as  to  the  endorsers,  who  must  be  viewed 
as  her  sureties,  and  cannot  be  made  liable  for  a  larger  sum  than  the  principal 
debtor.     Tenney  v.  Htutell  and  others,  449. 

3S.  Costs  of  protest  of  a  bank  note  may  be  recovered,  though  a  notarial  demand  was 
unnecessary  to  entitle  plaintiff  to  interest.  The  object  of  the  protest  is  not  oidy 
to  secure  interest,  but  to  procure  permanent  and  authentic  evidence  of  a  demand 
at  the  place  of  payment  And  where  different  notes  of  the  same  institution,  held 
by  the  same  individual,  are  separately  protested,  he  will  be  entitled  to  recover  the 
costs  of  protesting  each  note.  Having  to  make  a  separate  demand  on  each,  the 
notary  might  well  refuse  to  include  them  all  in  a  single  protest. 

TrezevarU  and  other*  v.  Bank  of  Tenneuee,  465. 

39.  The  neglect  or  refusal  by  a  Bank  to  pay  its  notes  in  specie,  is  only  a  passive 
violation  of  its  contracts ;  and  the  mere  announcement  of  its  intention  not  to  paj 
notes  in  specie,  by  a  resolution  suspending  specie  payments,  cannot,  consequently, 
be  considered  an  active  violation  of  its  contracts. 

Bartlett  \.JVew  Orleans  Canal  and  Banking  Co.,  543. 

CAPIAS  AD  SATISFACIENDUM. 

1.  Bail  are  not  entitled  to  notice  of  a  capias  ad  saUsfaciendumy  issued  against  their 

principal.     Valentine  v.  Christie,  298. 
3.  The  act  of  the  28th  of  March,  1840, having  abolished  Uie  capias  adsatisfadenditm^ 
.    no  such  writ  could  be  executed,  though  in  the  hands  of  the  sheriff  at  the  time 

of  the  passage  of  the  act    I^y  and  another  v.  Hebenstrelt  and  another,  561 . 
3.  A  sheriff  cannot  be  made  liable  for  failing  to  return  a  capias  ad  satisfaciendum^ 

wher»j  the  writ  was  abolished  before  the  return  day.    Jb. 

CARRIERS. 

Art.  2939  of  the  Civil  Code  applies  to  common  carriers  ;  and  so  does  art.  2938,  under 
certain  modifications.    Bailey  v.  Stewart,  410. 

CERTIORARI. 

Wliere  the  certificate  of  the  clerk  shows  that  parol  testimony,  taken  on  the  trial,  bat 
not  reduced  to  writing,  is  not  to  be  found  in  the  record,  and  there  is  no  statement 
of  &cts,  the  appellant  cannot  be  relieved  by  a  certiorari,  as  it  appean  from  the  eer- 
tifioate  of  the  clerk  that  he  cannot  send  up  the  evidence. 

Roberts  v.  Benton,  «rf  Case,  lOa 
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CITATION. 

1.  Where  there  is  no  evidenee  thai  defendant  had  more  than  one  domicil,  it  Js  unne- 
eeuarj  to  state  in  the  sheriff's  retam,  that  serrice  of  citation  vas'made^  at  his 
luual  domicil.     Chifing^  AdminUtratrix,  t.  Caldwell  and  othierg,  15. 

S.  It  is  not  necessary  that  it  should  appear  from  the  sheriff's  return,  that^the  copy  of 
citatioD  served  on  the  defendant  was  sealed  with  the  seal  of  the  court  and  certified 
by  the  clerk  to  be  a  true  copy.    lb. 

3.  SerTice  of  cit  tion  must  be  accompanied  with  that  of  a  copy  of  the  petitionj  the 
latter  is  the  only  document  from  which  the  defendant  can  ascertain  the  demand 
with  which  he  is  required  to  comply. 

ffarri9,for  the  use,  &c.,  t.  Alexander  and  another,  SO, 

CLERK. 
See  Privilege,  8. 

CLERK  OF  COURT. 

1.  CleriLS  of  courts  cannot  certify  any  thing  done  in  the  prosecution  of  a  suit,  other- 
wise than  by  a  copy  of  the  minutes  or  records,  unless  specially  authorized  by 
law.     Taylor*9  Aibn*n  and  another  ▼.  J^rien*  Admire,  1. 

8.  It  is  not  necessary  in  granting  an  injunction  that  the  judge  should  state  in  his  order 
into  what  court  it  is  to  be  made  returnable.  It  is  the  duty  of  the  clerk  to  issue  the 
writ  according  to  law.   Stanbi^ugh  v.  Scott,  Sher\Jf,  and  another,  43. 

CLINTON  AND  PORT  HUDSON  RAIL  ROAD  COMPANY. 

The  charter  of  the  Clinton  and  Port  Hudson  Rail  Road  Company  empowers  the 
company,  to  transfer,  for  any  legal  purpose,  notes  belonging  to  it. 

Myers  ▼.  De  Lee,  516. 

CODES,  ARTICLES  OF,  CITED,  EXPOUNDED,  &c. 
I.  Civil  Code  of  1808. 
IL  Civil  Code, 
III.  Code  of  Practice. 

I.    Civil  Code  of  1808. 

Book  m,  Tit.  XVm,  arts.  18, 15.    Rights  of  creditor  on  thing  pledged.     Carrabjf 
T.  Le  Breton,  curator,  848. 

II.  Civil  Code. 

183.  Action  by  married  woman.     Gorman  ▼.  Bergkana,  830,  468. 

185.  Emancipation  of  slares.    Maria  and  another  v.  Edward*,  exV,  and  another, 

359. 
803.  Husband  of  mother  presumed  to  be  father  of  her  children,  Elai  v.  Mader, 

581. 
810.  Period  in  which  legitimacy  of  child  may  be  contested  by  husband  of  mother.  lb. 
301.  Duties  and  powers  of  under-tutor.    Bry,  under»tutor,y,  Dowell,  ex'r..  111. 
338.  Aiyudication  to  fiither  or  mother  of  property  held  in  common  with  miner 

child.    Hart  and  other*  t.  Fhleyj  378. 
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d5S.  Costs  of  readering  tutor's  account    Botm  t.  Perrei,  tutrix,  34^. 

356.  Aclion  of  minor  against  tutor.     Biy,  under-tutor,  v.  DmoeU,  e*V,  111. 

437.  Property  in  the  estate  and  rights  of  a  corporation.    Biatch  v.   City  Bank  qf 

New  Orleans,  470, 
775.  Owner  of  the  estate  to  fix  place  where  servitude  to  he  exercised,  when  uneer^ 

tain.    De  La  Croix  v.  Notary  321. 
785,  786,  791,  800.  Pi^escription  of  servitade  for  non-user.    /&. 
1035.  Right  of  beneficiary  heir  to  administration.    Succesnon  qf  Matuon,  235. 
1063.  Expenses  to  be  borne  by  the  succession.    Smith,  adm*r,  r,  Cheney,  adm*x,  98. 
1113.  Opposition  to  application  for  euratorship  of  vacant  succession  or  absent  heirs. 

Suceestion  qfDe  Armas,  461. 
ISIO.  Termination  of  functions  of  attorney  of  absent  heirs.    Succession  qfMargcat, 

514. 
1)261,  1267.  Partition  of  property  of  a  succession.    McCollum  and  husband  v.  Pal- 
mar and  others,  512. 

1290.  Contestations  in  the  course  of  the  partition  of  succession  property  ordered  to 

be  made  by  a  notary<    Stewart  v.  Piekard  and  others.  415. 

1291.  Special  tutors  to  minors  having  opposing  interests  in  the  partition  of  a  succes- 

sion.   McCcl'um  OTid  husband  v.  Palmer  and  others,  512. 
1297.  Opposition  to  the  homologation  of  partition  of  succession  property  bj  a 

notary.    76. 
1507,  1 509.  Substitutions.    Radial,  tutor,  v.  Rachal  and  husband,  115. 
1574,  1576.  Nuncupative  testament,  under  private  signature.    Palkner  and  teife  t. 

Friend,  ex*r,  48.     Maria  and  another  v.  Edwards,  ez*r,  and  another,  359. 
1676.  Commissions  of  executor.    Suoeessum  ofMiku,  400. 
1784.  Incapacity  of  wife  to  bind  herself  for  husband.    Petitpain  v.  Palmer  and  hu9^ 

baTid,  220. 
1926.  Damages  when  due  for  active  violation  of  a  contract  Bartiett  v.  Now  Orleans 

Canal  and  Banking  Co.,  543. 
1932.  Interest,  when  not  stipulated,  due  from  defiiult     Gady  y.  MsGuire — Be^ 

hearing,  26. 
1967,  1970,  1971.    Parties   to  action  by  creditor  to  avoid  contract  in  firaud  of  hia 

rights-    Potier  v.  Uarman  and  another,  525.  • 
1982.  Prescription  of  one  year  in  action  by  creditor  to  avoid  contract  in  fraud  of  his 

rights.    Laxille  v.  Uebrard  and  another,  435. 

1987.  Exemption  of  certain  personal  rights  from  liability  to  seizure.    Allen  r.  Ar^ 

r.ouil,  399. 

1988.  Contract  made,  before  debt  accrued,  cannot  be  annulled  by  .creditor.    Z«a* 

ville  V.  Hebrard  and  another,  435. 

1989.  Prescription  of  one  year  in  action  by  creditor  to  avoid  contract  in  fraud  of  his 

rights.    lb, 
2188,  2189.  Novation.     Walton  y,  Beauregard,  301. 
2259.  Ratification  of  obligations.     Walden  v.  Peters  and  another,  457.     Same  ▼. 

Strong,  459. 

2256.  Admissibility  of  parol  evidence  to  explain  or  contradict  written  instruments. 

Benton  r,  Roberts  and  another,  101. 

2257.  Proof  of  agreements  relative  to  personal  property  not  reduced  to  writing. 

Littell,  tutrix,  v.  Marshall  and  others* 
2858,  2959.  liosa  or  destruction  of  written  obligations.    Sheomh  and  affisrt  ▼.  Wat- 
kins,  214. 
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SSTB.  ObligfttioB  of  proprietor  to  retmburte  flBmnliger  neeesaary  and  useCul  expenses. 
Gritllnt  tutor,  ▼.  Watera,  140. 

fins.  QoAsi-offeiioes.    Police  Jttry  qf  St.  Bdena  ▼.  Ftuktr,  adm'r,  389. 

9299,  Responsibility  of  masters  and  employers  for  damages  by  senrants  and  others 
employed  by  them.  Hart  t.  New  OrUana  and  CarrolUon  Rail  Road  Co., 
178. 

SdOi.  Trespassers  liable  jointly,  and  not  in  eaiide.  Barney  ▼.  De  Rusty,  sher\f, 
and  others,  75. 

S871.  Properly  belonging  to  the  community  of  acquets^,  BertU  y.  Walker, 
•ktriff,  431. 

8408.  Nullity  of  decree  for  separation  of  property,  from  non-exeeotion.    15. 

3412.  Obligation  of  wife  for  debts  of  husband.  Martin,  exW,  t.  Drake  and  hue- 
band^  212. 

2455.  DeliTery  of  immoTeables.    De  La  Croix  v.  Nolan,  321. 

2511.  Fortuitous  eTent.    Kxper,  admW,  t.  NvUall  and  anotker,  46. 

2935.  Right  of  purchaser  to  suspend  payment,  where  danger  of  eTiction,  unless  se- 
cured.    Dusein  ▼.  Charles  and  another,  195. 

2591.  ObligatioD  of  purchaser  at  sale  for  endorsed  notes.  Perkins  ▼.  Dickson, 
tutor,  413. 

2612,  2613.  Delirery  on  transfer  of  debts  and  claims.    CopUy  ▼.  DoweU,  c«V.  26. 

2719,  2720,  2721.  Laborers  hired  for  a  certain  time.  Shea  ¥.  Schlaire,  319.  Nolan 
T.  Danks  and  another,  332. 

2722,  2725.  Liability  of  carriers.    Bailey  ▼•  Stewart,  410. 

2785.  InTAlidity  of  stipulation  that  partner  shall  not  be  liable  for  losses.  Perrei  and 
another  t.  Keill  and  another,  307. 

2843,  2845.  Obligations  of  ordinary  partners  towards  tfairtl  persons.  Dumartrait, 
adm'r,  and  others  v.  Gay  and  another,  62. 

2897.  Definition  of  deposit.     JVhatley  y.  Austin,  adnCr,,  21. 

2915.  Depositary  must  restore  precise  object  receiyed.    lb, 

2933.  PriTilege  of  depositor.    lb, 

2938,  2939.  Responsibility  of  inn-keepers  and  carriers.     Bailey  r.  Stemttt,  410. 

2966.  Where  power  of  attorney  must  be  express  and  special.  Stsift  and  others 
▼.  Hare  and  another,  303. 

8006.  Extent  of  liability  of  surety.     Tenney  v.  RusseU  and  others,  449. 

3015,  3016.  Discussion  of  property  of  principal  debtor.  Grifin^,  adm\;  r,  Cald- 
well and  others,  15. 

3020.  Suit  against  principal  and  surety  jointly.    lb, 

3026.  Action  by  surety  against  principal  debtor  to  be  indemnified.    lb. 

3U30.  Release  of  surety.    Hereford  y.  Chase,  212. 

3040.  A  compromise  regulates  only  what  it  was  clearly  intended  to  embrace.  Per- 
ret  and  another  ▼.  ITeill  and  another,  S07. 

3077.  Arbitrators  must  determine  as  judges,  according  to  strictness  of  law.  Church 
of  St,  Patrick  v.  Dakin  and  another,  S02. 

3094.  The  award  must  fix  the  sum  it  sentences  a  party  to  pay.    lb, 

3096.  Approval  of  award  by  the  judge.    lb. 

3119,  3120.  Delivery  essential  to  contract  of  pledge.    J^yers  v.  De  Lee,  516. 

3130,  3131,  3138.  Right  of  creditor  to  retain  pledge  till  whole  debt  settled,  mison 
T.  Bannen,  516. 

3152.  Privileges  only  exist  when  expressly  granted  by  law.  Whatley  v.  Austin* 
adnCr.,  21. 
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3158.  Debts  privileged  on  moyeables  generally.    Oarretton  t.  Nu  Creditor*,  445, 
3164.  Privilege  of  counsel  of  absent  creditors  for  fee.    Bijotat  v.  JS*  Creditort,  278. 
3185.  Right  of  lessor  on  products  of  estate,  and  moveables  in  house  leased.     Gar>-' 

retaon  v.  Hit  Creditors,  445. 
3191.  Privilege  for  expenses  for  the  preservation  of  a  thing.     Graham  v.  Siaayne, 

186. 
3204.  Privileges  on  vessels.    Buckley  v.  McCloiky  and  othera,  312. 
3213.  Privilege  for  freight.     Jf'iUtm  v.  JBamien,  556. 
3223,  3224,  3225.  Right  of  lessor  on  products  of  estate  or  moveables  in  house  leased, 

charges  of  sale,  and  funeral  expenses.     Garretaon  v.  Bit  Creditors^  445. 
3235.  Sale  of  property  subject  to  vendors  privilege  on  the  land,  and  irorkmena'  on 

the  buildings.     McDonough  v.  Le  Roy,  173. 
3237.  Provision  where  privileged  debts  cannot  be  paid  in  full.     Garretaon  r.  ^t 

Creditorty  445. 
3361.  In  what  cases  executory  process  may  be  obtained,  and  of  proof  of  failure  of 

payment  to  entitle  creditors  thereto.     J^cDonough  v.  Foat,  295.     Tildan 

V.  Deetf  tutrix,  407. 
3373.  Action  of  warranty  by  third  possessor.    Landry  v.  Garnet,  362. 

3399.  Requisites  to  acquire  possession.     Wafer  v.  Pratt,  aheriff,  and  another,  41. 

3400.  Possession  of  part  when  possession  of  whole.     GiUard  and  othera  v.  Glenn 

andothera,  159. 
3409.  Possession  for  another.     Wafer  v.  Pratt,  aherif,  and  another,  41. 
3412.  Involuntary  loss  of  possession.     GiUard  and  othera  v.  Glenn  and  othera,  159. 
3423.  Renunciation  of  prescription.     Segoiul  v.  Landry,  335. 
3439.  Prescription  for  slaves.     Wafer  v.  Pratt,  aheriff,  and  another,  41. 
3465,  3466.  Prescription  of  thirty  and  fifteen  years.    Xemp  and  othera  v.  Womach, 

369. 
3476.  One  not  possesung  as  owner  cannot  prescribe.     Wafer  v.  Pratt,  aheriff,  and 

another,  41. 
3484.  Interruption  of  prescription  by  suit    Bell  and  another,  for  the  uae,  ^c,  t. 

Mix,  adm*r,,  393. 
3486.  Interruption  of  prescription  by  acknowledgment  of  claim.      WUaon  ▼.  Ban* 

nen,  556. 
3488.  Prescription  against  minors  and  interdicted  persons.     Xemp  and  othera  t. 

Womack,  369. 
3499.  Prescription  of  one  year,  for  wages  of  workmen  and  laborers,  Tomuend  and 

another  v.  Caldwell,  433 ;  and  for  freight,     WUaan  v.  Bannen,  556. 
3505.  Prescription  of  five  years  for  negotiable  instrumenta.    Baird  and  othera  ▼• 

Livingaton,  182. 

III.  Code  of  Practice. 

15.  Action  only  to  be  brought  by  one  having  an  actual  interest.    Hatch  v.  City 

Bank  of  Aew  Orleans,  470. 
47,  49.  Requisites  to  entitle  one  to  institute  a  possessory  action.    GHffin  v.  Gotten, 

142.     GiUard  and  othera  y,  Glenn  and  othera,  159. 
63.  Executory  process  against  debtor,  on  title  imparting  a  confession  of  judgment. 

McDonough  v.  Foat,  295. 
69.  Hypothecary  action  against  tliird  possessor.    Duncan  v.  Elam,  135. 
106.  Action  by  a  married  woman.     Gorman  v.  Berghana,  230,  468. 
179,  No.  4.  186.  Service  of  petition  and  citation.    Harris,  for  ike  uae,  cfr.  v.  AleX' 

^mler  and  another,  30. 
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SSI.  Airett  of  debtor  about  leaTiug  the  ttate,  where  debt  not  due.    ArmiMtead  and 

another  t.  Sanderton,  176. 
830.  Surety  that  party  will  not  leave  jurifidictioo,  and  for  his  appearance  at  court 

Prey  and  another  ▼•  Hebenstreit  and  another,  561. 
S83.  Expenses  of  sheriff  for  care  and  preserration  of  property  sequestered.  Gra- 
ham T.  Swayne,  186. 
904.  Oath  to  obtain  injunction.  Stanbrough  t.  SeoU,  eherif,  and  another,  43.  JeweU 

and  other*  ▼.  Jtwdl  and  otherey  316. 
SIS,  314.    Confirmation  of  judgment  by  default  Grijlng,  adm'r,  v.  Caldwell  and 

others f  16.    Fotclery.  Smith  and  husband,  448. 
3S4.  Obligation  of  defendant  to  confess  or  deny  his  signature.    Griffing  v.  Caldwell 

and  others,  15. 
347,  348.  Right  to  propound  interrogatories  to  parties  to  the  suit    Martin  t. 

Wright,  S99. 
349.  Interrogatories  to  be  talcen  for  confessed  on  refusal  or  neglect  of  party  to 

answer.     Knight  "v*  Murchison,  31. 
379,  380,  381.    Delay  to  cite  warrantor.    McClure  and  another,  exWs,  v.  Copley 

and  another,  1S3. 
396.  Opposition  of  third  persons  may  be  made,  when.     Wafer  v.  Pratt,  sheriff, 

and  another,  41. 
401.  Opposition  of  tliird  persons  having  privilege  on  thing  seized.    Barkley  v. 

McClosky  and  others,  312. 
49S.  Action  after  discontinuance,  on  payment  of  costs  of  first  suit  Jordan  v.  Black, 

S7S. 
548.  Property  of  soccessful  party  in  a  judgment     Williams  v.  GaJHen,  94. 
554.  Interest  on  unliquidated  claims.    JQadyy.  McGuire,  S5,  26. 
560.  New  trial  on  account  of  newly  discovered  evidence.     Bonntt  v.  Legras,  92. 

566.  Appeal  from  interlocutory  judgments,     ffart  v.  Philipps,  223. 

567.  Waiver  of  appeal  by  voluntary  execution  of  jodgment  Prentice  v.  Chewning, 

71. 

574.  Amount  of  bond  on  devolutive  appeals  to  be  fixed  by  judge.  Duperron  v.  Van 

Wickle,  sheriff,  and  others,  324. 

575.  Period  in  whichan  appeal  will  lie.  Lazarre  v.  Snow,  60  ;  amount  of  bond  on 

suspensive  appeal,    Roman,  Governor,  for  the  use,  4*C;  v.  Peters  and 
others,  522. 

593.  Period  after  which  no  appeal  will  lie.    Lazarre  v.  Snow,  60. 

594.  Abandonment  of  appeal.    Roberts  v.  Benton,  !«<  Cast,  ICpO. 

'606,  No.  4.  Nullity  of  judgment  from  want  of  legal  citation.  Harris,  for  the  use 
&c.,  V.  Alexander  and  another,  30. 

659,  661.  Expenses  of  sheriff  for  care  and  preservation  of  thing  seized  under  a 
fieri  facias.     Graham  v.  Swaynt,  186. 

679.  Purchaser  of  property  sold  subject  to  privilege  or  mortgage.  Pir emends  In- 
surance Co.  of  New  Orleans  v.  GiUingham  and  others,  305. 

686.  Seizure  by  creditor  having  privilege  or  mortgage  for  a  debt,  of  which  all  the 
instalments  are  not  due.    Florance  v.  Orleans  Navigation  Co.,  224. 

708.  Release  of  property  abjudicated  firom  mortgages.  Hart  and  others  v.  Foley, 
378. 

716,  717,  718.  Bond  from  purchaser  of  property  sold  on  twelve  months*  credit. 
Burthe  and  another  ▼•  Bernard,  395. 

7S8.  Alias  fieri  facias.    Black  ▼.  Catlett  and  another,  540. 
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733.  Wheo  ezeeotory  proceta  maj  be  obtained.     TUdon  r.  Dee*,  tuirix,  407* 
735.  Notice  to  debtor  on  obtaining  order  of  seizure  and  tale.   McDonough  t.  F\t»t, 

756.  Trial  of  summary  cases.     Valentine  v.  Chrietie,  ^8. 

789.  Certain  orders  which  courts  may  issue.    Mtxtch  v.   City  Bank  •/  JV^  Ot' 

leant,  470. 
tS9.  Writ   of   mandamus,  how    issued    and   to    whom  directed.    Hutch  t.  CUtf 
Bank  of  J^erw  Orleant,  470. 

830.  Object  of  the  writ,    lb, 

831.  When  it  may  be  issued,  where  other  means  of  relief,    lb, 
835.  When  directed  to  corporations.    lb, 

838.  When  to  judges  of  inferior  courts.     Succeenon  of  ffedderbum^  S6S. 

890.  Answer  of  appellee.     Grijing,  adtn^x.  r.  Caldwell  and  others    appScatun 

for  re-hearing,  18. 
897.  Assignment  of  error  when  to  be  filed.    Doroey  t.  ffarding,  eheriffy  and  am- 

other,  132.     Ward  and  othere  y,  ,3rwutead  and  another,  460. 
907.  Damages  on  appeal.    Mken  and  othere  t.  FreeUmd  and  othere,  573. 
924.  Exclusive  powers  of  courts  of  Probate  to  decide  on  claims  for  money  against 

successions.     Thomae,  adm*r,  v.  Bourgeat,  ejrV.,  403. 
972.  Opposition  to  application  for  curatorship  of  Tacant  succession  or  absent  heirs. 

Snccetwhn  of  Be  ^rmae,  461. 

986.  Action  on  claims  against  successions.    Bell  and  another,  for  the  nee,  &c.  r. 

.MZx,  adm'r,,  393. 

987.  Payment  of  judgments  against  successions.     GalUer  t.  JValeh  and  another, 

826.    Bell  and  another,  for  the  nee,  Uc.  ¥.  Mix,  adm^.,  393. 
989.  Interest  on  debts  due  by  successions.    Poliee  Jury  qf  Sii  Helena  t.  Ptuktr^ 

adm^r,  389. 
1027.  Decree  for  partition  of  the  property  of  a  soeeetsion.    MeCoUum  and  hue* 

band  ▼.  Palmer  and  others,  513. 
1029,  1030,  1031,  1032.    Homologation  of  the  partition  of    succession  property. 

Or^n,  tutor,  r,  Wdtere,  140. 
1037.  Power  of  courts  of  Probate  to  issue  writs  of  sequestration.     Cordee,  curator , 

V.  Clarke,  371. 
1043.  Eridence  before  eoarU  of  Probate.    Pinnell,  tutor,  ▼.  Scriber,  adm*r,  8. 

COMPENSATION. 

One  sued  as  security  on  the  promissory  note  of  an  insoWent,  may  plead  in  eompea- 
sation  and  rcconvenUon  an  amount  of  money  due  to  the  principal  debtor  in  the 
hands  of  plaintiff,  for  which  tlie  latter  had  given  no  consideration.;  «nd  intereit 
will  be  allowed  on  it  from  the  date  of  the  judgment    Mereday  t.  jSTeal,  23. 

COMMUNITY  OF  PROPERTY  BETWEEN  HUSBAND 

AND  WIFE. 

See  Husband  and  Wifv,  XL 

CONSUL. 
See  EyiDBNCKy  16« 


INDEX.  609 

CONTINUANCE. 

An  affidavit  for  a  continaance,  on  the  ground  of  the  indisposition  of  the  priaeipal 
•counsel,  unaccompanied  with  anj  allegation  that  he  was  in  possession  of  papers 
necessary  on  the  trial,  will  be  disregarded,  where  the  circumstances  of  the  case 
induce  the  belief  that  it  was  made  for  delay.    Hooper  v.  Hyatao,  Executory  90. 

COMPROMISE. 

t.  A  compromise  by  a  tmtriz  will  not  be  binding  on  the  minor,  unless  subsequently 

ratified  by  the  latter.    JSTantz  v.  Wyatt  and  otfurt,  10. 
S.  Authority  to  jin  agent  to  settle  or  compromise  a  debt,  does  not  empower  him  to 
bind  his  principal  to  defivy  the  costs,  and  incur  the  responsibility  of  collecting 
notes,  offered  to  hiol  in  settlement  by  the  de))tor. 

Dixon  V.  F<frd  and  another,  S53. 
3*  A  compromise  regulates  only  such  matters  as  it  clearly  appears  tbat  the  parties 
intended  it  should  embrace,  and  the  necessary  consequences  thereoC 

Perret  and  another  t.  KdU  and  another ^  307. 

CONTRACTS. 
I.  Nature  and  Interpretation  of  Contracts. 
Ih  Parties,  and  THrd  PersonSi, 

III.  Illegal  Contracts. 

IV.  Rescission  and  Extinction. 

V.  Confirmation  or  Ratification. 
VI.  Remedy  by  Action. 

I.  Nature  and  Interpretation  of  Contracts. 

1.  A  bond  for  a  certain  sum,  with  ft  condition  that  it  shall  be  void  on  the  delivery  by 
the  obligors  of  a  particular  uote,  is  a  contract  the  principal  obligation  of  which  is 
the  payment  of  the  sum  which  it  acknowledges  to  be  doe,  subject  to  a  resolutive 
conditioDy  to  wit,  the  surrender  of  the  note. 

licnoir  and  another  t.  Kain  and  others,  233. 

S.  The  execution  of  an  obligation  may  be  suspended,  but  the  obligation  itself  can- 
not. Where  the  obligation  has  once  ceased  to  exist,  it  can  only  be  revived  in 
the  manner  it  was  created.    Frey  and  another  v.  ffekfinotreit  and  another,  561 . 

II.  Parties  and  third  persons. 

3.  A  party  may  be  bound  by  what  is  contained  in  an  act  between  third  persons, 
where  it  is  proved  that  he  had  notice  of  it }  and,  as  parol  testimony  is  necessaxy 
and  admissible  to  prove  such  notice,  whatever  took  place  at  the  time  of  notioet 
may,  by  the  same  kind  of  evidence,  be  proved  as  part  of  the  resgeatm, 

Benton  v.  Roberta  and  another,  101. 

^  A  contract  made  by  the  syndic  of  the  creditors  of  an  insolvent  with  counsel,  to 
pay  a  certain  sum  for  professional  services  for  the  benefit  of  the  estate,  is  not  con- 
clusive upon  the  creditors,  who  may  oppose  the  allowance,  and  reduce  the 
amoimt,  if  exorbitant  Such  allowance  should  be  in  proportion  to  the  number 
lind  importance  of  the  suits  prosecuted  or  defended,  and  to  the  other  professional 
services  rendered,  and  will  form  a  charge  upon  the  creditors. 

Oirard  and  another  v.  T*heir  Creditort,  415. 

VOL.  I.  77 
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III.  nUgal  Contracts. 

5.  The  cnglish  text  of  article  3423  of  the  Civil  Code,  is  an  ineorrect  translation  of 
the  original  french.  The  french  text  is  copied  verbatim  from  article  8220  of  the 
Code  Napoleon ;  and  means  only,  that  no  renunciation  can  he  made,  at  the  time  of 
entering  into  a  contract,  of  the  right  of  pleading  a  prescription  -which  may  he 
thereafter  acquired.  It  does  not  prohibit  the  renunciation  of  the  benefit  of  time 
already  elapsed,  to  prevent  prescription  from  being  accomplished,  which  is  but 
an  interruption  of  prescription  such  as  would  result  from  an  acknowledgment  of 
the  debt.  But  no  stipulation  can  be  made  to  prevent  its  running  anew,  the  mo» 
ment  after  snefa  interruption.    Segond  ▼.  Landry,  335. 

lY.  Bescission  and  Extinction. 

€.  One  joint  and  several  obligor  cannot  rescind  an  agreement  made  by  both  with 
•    their  common  creditor,  and  which  operated  a  discharge,  so  as  to  compel  his  co- 
obligor,  who  does  not  consent  to  the  rescission,  to  remain  bound.    The  obliga- 
tion once  extinguished,  can  only  be  revived  against  those  who  consent  to  it. 

Benton  v.  Roberts  and  another,  101. 

7.  A  receipt  to  one  of  two  obligors  in  toUdo,  purporting  to  be  for  his  part,  severs 
the  obligation,  and  extinguishes  it  as  to  him  who  has  paid.    lb, 

8.  Art  1988,  declaring  that  a  creditor  cannot  sue  to  annul  a  contract  made  before 
the  time  when  his  debt  accrued,  applies  to  contracts  apparently  complete  and 
regularly  carried  into  effect  by  the  debtor,  and  does  not  exteo4  to  cases  where  the 
latter  has  never  been  out  of  possession  of  Uie  proper^  pretended  to  have  been 
sold,  and  where  third  persons  luive  treated  with  him  on  the  iaith  of  his  being  the 
owner  of  the  property  so  found  in  his  possession. 

LaviUe  v.  JUbrard  and  another,  435. 

V.  Confirmation  or  Ratification. 

9.  An  act  of  express  ratification  to  be  valid,  must  mention;  firtt,  tlie  substance  of 
the  obligation ;  tecofid,  the  motive ;  third,  the  intention  to  repair  the  vice  or  vices 
which  exist  If  there  be  several  vices,  mention  of  one  only  will  not  repair  the 
others.     JValden  v.  Peters  and  another,  457.     Same  v.  Strong,  459. 

VI.  Remedy  by  Action. 

10.  Where  in  a  suit  against  a  land-holder  for  his  proportion  of  the  expense  of  work 
executed  by  the  plaintifis,  under  a  contract  with  commissioners  appointed  by  an 
ordinance  of  the  police  jury,  the  plaintiff's  rely  on  an  assumpsit  of  the  defcodam, 
proof  of  the  appointment  of  the  commissioners  will  not  be  required. 

Mdckin  and  others  v.  Rowiey,  82, 

11.  Where,  by  agreement  between  tlie  parties,  a  judgment  has  been  confessed,  on 
an  express  stipulation  of  certain  conditions  as  to  the  time  and  manner  of  its 
execution,  the  conditions  will  be  obligatory. 

Manadue  v.  Franklin  and  another,  I2S. 
T2.  Arts.  2258,2259  of  the  Civil  Code,  relate  exclusively  to  written  obligations  which 
have  been  either  lost  or  destroyed.    Tliey  are   in  derogation  of  the  general 
principles  of  evidence,  and  will  not  be  extended  to  cases  not  clearly  within  their 
purview.     Slocomb  and  others  v.  Watkms,  214. 

M.  Defendants  purchased  of  plaintiif  certain  shares  of  the  stock  of  a  bank  just  ineor- 
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ponted,  for  whieh  thoj  bound  tbemtelves  to  pay  a  premium  of  so  muoh  a  ihare,  pro- 
vided the  iusUtution  should  go  into  operation  by  a  time  fixed  in  the  oontract.  The 
vendor  finding  that  the  bgak  eoald  not  go  into  operation  unless  an  arraugeroent  were 
made  whieh  required  a  reduction  of  the  number  of  shares  allotted  to  each  subscri- 
ber, consented  to  such  reductioo,  in  consequence  of  which  he  was  unable  to  deliver 
the  whole  number  of  shares  he  had  contracted  to  furnish.  Held^  that  as  the  reduction 
was  brought  about  by  his  own  act,  he  was  only  entitled  to  recover  the  premium 
•greed  upon,  fiv  the  number  of  shares  he  was  enabled  to  deliver. 

Seghert  v.  J^ew  Orleatu  hnpmvement  and  Banking  Company,  239. 

14.  Defendant  offered  plaintiff's  agent  certain  notes  in  the  settlement  of  a  debt  due 
to  his  principal,  and  to  guarantee  the  payment  of  any  portion  which  co^  not  be 
collected  after  suit,  on  condition  that  the  latter  would  advance  the  expenses  and 
assume  the  responsibili^  of  their  collection,  and  in  the  mean  time  suspend  any 
proceedings  against  him.  Plaintiff  refused  to  assume  tlie  expense  and  i^esponsi- 
bili^  of  collecting  the  notes,  but  retained  them  as  collateral  security,  and  sued 
for  the  original  debL  HeUly  that  so  long  as  he  retained  the  notes,  his  right  of 
action  would  be  suspended.    Dixon  v.  Ford  and  another,  253. 

15.  A  witness  may  be  admitted  to  prove  that  the  date  of  a  bond  offered  in  evidence 
was  a  clerical  error,  and  to  establish  the  real  time  of  its  execution. 

Belat  V.  Donnavan,  9S>7. 

16.  The  omission  in  the  body  of  a  bond,  of  the  mme  of  one  who  signs  it  as  a  surety, 
is  immaterial.     Valentine  y.  Christie,  298. 

17.  Where  two  persons  have  signed  a  joint  and  several  bond  as  sureties,  either  may 
he  proceeded  against  without  the  other,    lb. 

18.  A  contract  to  sell  a  right  to  locate  a  certain  number  of  acres  *on  any  unappro- 
priated lands*  of  the  United  States  in  a  particular  state,  is  not  complied  with  by  the 
offer  of  a  right  to  locate  such  number  of  acres  *  on  any  public  lands  in  that  state 
subject  to  entry.'  The  contract  contemplated  the  right  of  locating  upon  any  part  of 
the  public  domain  within  the  state,  while  the  offer  restricted  it  to  such  portion  as 
had  been  once  offered  at  public  sale.    Rightcr  and  othert  v.  Pkelpa,  325. 

19.  Parol  evidence  is  inadmissible  to  prove  the  intention  of  the  parties  at  the  time  of 
entering  inio  a  written  contract  But  it  may  be  received  to  prove  a  subsequent 
agreement,  to  grant  an  authority  not  conceded  in  the  original  contract 

Ro8i  y.  O'J^aU,  358. 
80.  No  proof  will  be  required  of  the  signatures  to  a  bail  bond,  taken  and  attested 
officially  by  a  justice  of  the  peace.     The  State  v.  Boioteau  and  othero,  S88. 

21.  Whtre  a  bond  has  been  executed  by  filling  up  a  printed  form,  interlineations 
made  in  consequence  of  want  of  space  to  contain  all  the  necessary  writing,  will  be 
considered  as  sufficiently  accounted  for.    lb. 

22.  The  demand  required  to  be  made  of  an  administrator,  curator,  or  testamentary 
executor,  before  commencing  suit  against  a  succession,  is  in  the  nature  of  an  ami- 
cable demand,  and  need  not  be  proved,  unless  specially  denied. 

Police  Jury  of  St,  Helena  v.  Fluker,  adm*r,  389. 

23.  Where  the  demand  in  the  petition  exceeds  five  hundred  dollars,  but  the  amount 
in  dispute  has  been  reduced  below  that  sum  by  pleas  of  prescription  and  res^'iufi- 
cata,  the  testimony  of  a  single  witness,  without  corroborating  circumstances,  will 
suffice  to  establish  the  plaintiff's  claim  for  such  reduced  amount    lb. 

24.  In  an  action  on  a  contract,  (be  original  of  which  has  been  lost,  it  will  be  sufficient 
to  allege  the  loss,  and  to  state  its  contents,  in  the  petition;  proof  of  the  loss,  need 
not  be  offered  previous  to  the  trial.    Towntend  and  another  v.  CatdweU,  433. 
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25.  Art.  9499  of  the  Civil  Codey'which  prescribes  the  ftction  of  vorkmeQ  and  laborers 
for  their  wages  after  one  year,  does  not  apply  to  an  action  by  woriLmen,  for  specific 
-worlc,  done  under  a  written  contract     Tovntdend  and  another  t.  CaldweU^  4SS. 

56.  Where  the  record  shows  that  ail  the  persons  who  entered  into  the  original  contract 
with  the  defendants,  are  plaintiffs,  it  will  be  no  objection;  that  others,  who  became 
subsequently  interested  in  the  contract,  without  the  privity  of  the  defendants,  are 
|iQt  made  parties  to  the  suit 

McCord  and  others  v.  West  FeUdana  Hail  Hood  Co.,  51?. 

57.  The  neglect  or  refusal  by  a  Bank  to  pay  its  notes  in  specie,  is  only  a  ptmive 
Tiolation  of  its  contracts ;  and  the  mere  announcement  of  its  intention  not  to  pay 
notes  i«  specie,  by  a  resolution  suspending  specie  payments,  cannot,  conse- 
quently, be  considered  an  active  violation  of  its  contracts. 

Bartlett  v.  J^ew  Oriearu  Canal  and  Banking  Co.,  543. 

CORPORATIONS. 

1.  A  corporation  cannot  offer  its  stockholders  as  witnesses,  though  the  opposite  p>rtr 
may;  but  when  once  admitted  they  may  be  cross-examined,  and  give  evidence  in 
iavor  as  well  as  against  their  interests,  on  the  points  to  which  they  were  called  to 
testify.    Bart  v.  TheJ^etp  Orleans  and  Carrollten  Rail  Road  Co,,  178. 

2.  In  a  suit  against  a  corporation  the  individual  stockholders  are  not  cited,  but  only 
those  agents  or  officers  whom  the  law  designates  as  managers  of  its  affairs ;  such 
stockholders  do  not  occupy  the  position  of  actual  defendants,  who  must  be  interro- 
gated on  facts  and  articles,  but  may  be  summoned  by  the  opposite  party  as  wit^ 
nesses  to  testify  against  their  interest.    /^. 

9.  The  books  of  a  corporation  are  evidence  of  the  acts  and  proceedings  of  the  body, 
and,  with  respect  to  the  corporators,  are  public.  They  arc  common  evidence^ 
and  each  individual  having  a  legal  interest  in  them,  has  a  right  to  inspect,  and 
to  use  them  as  evidence  of  his  rights.  But  a  mandamus  will  not  be  issued  to 
compel  the  keeper  of  such  books  to  allow  an  inspection,  or  the  taking  of  copies, 
unless  a  clear  right  be  shown,  and  some  just  or  useful  piu^ose  is  to  be  effected. 

Batch  T.  City  Bank  ofjyew  Orleans^  470. 

See  BaKks. 
COSTS. 

1.  Where  a  judgment  has  been  rendered  in  favor  of  the  plaintiff',  the  whole  judgment, 
including  the  cQsts,  is  his  property.  He  is  supposed  to  have  advanced,  or  to  be 
liable  for  the  costs ;  and  the  sheriff*  has  no  right,  in  violation  of  the  orders  of  the 
plaintiff*  or  his  attorney,  to  sell  the  property  seized,  in  order  to  secure  their  pay- 
ment   Such  a  sale  will  be  void.     WilUams  v.  OaUien,  94. 

2.  Where  in  a  suit  by  attachment,  an  intervenpr  establishes  his  claim  to  the  property 
seized,  the  costs  must  be  borne  by  the  party  cast  But  where,  in  such  a  case, by  an 
agreement  between  the  parties,  including  the  intervener,  the  property,  being  of  a 
perishable  nature,  is  sold,  and  the  proceeds  deposited  to  await  the  decision,  the 
sheriff*  will  be  entitled  to  retain  out  of  the  proceeds,  the  expenses  of  the  sale,  and 
of  the  safe  keeping  of  the  property  from  the  date  of  such  agreement  The  agree- 
ment was  for  the  beneiit  of  all ;  and  the  sheriff*  was  their  agent  to  carry  it  into 
f  fleet    The  intervener  must  look  to  the  plaintiff*  for  reimbursement 

Graham  t.  Svayne,  186. 
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5.  Wbere  the  amount  applicnble  to  the  payment  of  the  lav  charges  privileged  against 
the  estate  of  an  insolvent,  is  insufficient  to  pay  the  vhole,  they  must  be  paid  pro  rata, 

Garretson  v.  Bit  CretUtort,  445. 

4w  Costs  of  protest  of  a  bank  note  may  be  recovered,  though  a  notarial  demand  waa 
unnecessary  to  entitle  plaintiff  to  interest  The  object  of  the  protest  is  not  only 
to  secure  interest,  but  to  procure  permanent  and  authentic  evidence  of  a  demand 
at  the  place  of  payment  And  where  different  notes  of  the  same  institution,  held 
by  the  same  individual,  are  separately  protested,  he  will  be  entitled  to  recover  the 
costs  of  protesting  each  note.  Having  to  make  a  separate  demand  on  each,  the 
notary  might  well  refuse  to  include  them  all  in  a  single  protest 

TWzevant  and  others  v.  Bank  ofT^ermessee,  465. 

5.  Non-payment  of  the  costs  of  a  suit,  for  the  same  cause  of  action,  previously  dis- 
continued, is  not  sufiicient  ground  for  a  dismissal ;  but  will  justify  the  defendant  in 
delaying  to  answer  until  paid.  The  exception  is  a  dilatory  one.  It  is  not  neces- 
sary that  such  costs  should  have  been  paid  in  money ;  it  will  be  sufficient,  if  the 
officers,  to  whom  they  were  due,  acknowledge  that  they  have  been  satisfied,  as  the 
defendant  will  be  thereby  discharged  from  any  liability  for  them. 

Jordan  v.  Black,  575, 

COURTS. 

I.  Courts  generally. 

II.  District  Courts j  and  Courts  of  Ordinary  Jurisdiction. 
lU/ Courts  of  Probate. 

I.    Courts  generally. 

1.  Judicial  tribunals  are  fully  empowered  to  adopt  such  conservatory  measures,  aa 
may  be  necessary  to  prevent  one,  in  whose  possession  property  may  be,  from  re- 
moving it  out  of  their  jurisdiction,  and  thereby  defeating  the  real  owner  in  the 
prosecution  of  his  rights.    Jordan  v.  Black,  575. 

II.  District  Courts ^  and  Courts  of  Ordinary  Jurisdiction. 

%  Ob  an  application  for  an  injunction  from  the  district  court  in  the  absence  of  the 
judge,  the  petition  must  be  addressed  to  the  judge  of  that  court,  and  not  to  the  parish 
judge,  though  the  latter  be  applied  to,  under  the  act  of  18S5,  to  grant  it  Stan- 
trough  V.  Scott,  Sheriff,  and  another,  43.     Wadaworth  v.  Harris  and  another  96. 

S.  Courts  of  ordinary  jurisdiction,  before  which  an  action  of  revendication  is  brought, 
must  of  necessity  pronounce  on  the  validity  of  a  will,  under  which  the  property 
sued  for  is  held,  either  when  the  plaintiff  attacks  it,  or  the  defendant  seU  it  up  as 
his  title.    Baehal,  tutor,  and  another,  v.  Rachal  and  husband,  115. 

4.  An  action  for  a  final  settlement  of  the  partnership  affairs,  against  a  surviving  partner 
and  the  curator  of  the  estate  of  a  deceased  partner,  in  which  the  petition  sets  forth 
acts  of  mismanagement  and  fraud,  is  not  a  claim  for  a  sum  of  money  in  the  mean- 
ing of  art  924  of  the  Code  of  Practice,  and  as  such  exclusively  within  the  jurisdic- 
tion of  the  Court  of  Probates.  Such  an  action  is  properly  brought  before  a  court 
of  ordinary  jurisdiction,  in  which  a  jury,  if  called  for,  may  pronounce  on  the  ques- 
tion of  fraud.     GalUer  v.  Walsh  and  another,  226. 

f.  Where  one,  of  two  obligors  on  a  joint  note  who  must  be  sued  together,  has  died, 
the  action  must  be  brought  before  a  court  of  ordinary  jurisdiction.    lb. 
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III.  Courts  of  Probate. 
See  Successions,  II,  III,  IV,  V. 

CURATOR. 
See  SuccBssiONS,  20,  III.,  lY. 

DAMAGES. 

1.  The  assenmeBt  of  damages  it  the  peculiar  proTince  of  a  jury.  When  ezcess'iTe, 
relief  will  be  granted,  but  a  strong  case  must  be  made  out  to  justily  the  interfe- 
rence of  the  appellate  court    Barney  t.  De  RuM9y,  Sheriffs  and  othert,  75. 

8.  Damages  will  not  be  allowed,  where  the  appellee  prays  for  and  obtains  an  amend- 
ment of  the  judgment    Lay  y.  Irwin,  121. 

3.  Damages  for  a  frivolous  appeal  cannot  be  granted  by  the  court,  where  they  hare 
not  been  asked  for  by  the  appellee.  TVtayer  ▼.  lAUlejokn  and  others,  t40.  Aikin 
and  otiur*  y.  Freeland  and  others,  573, 

4.  In  actions  against  officers  for  neglects,  the  redress  in  damages  should  always  be  pro- 
portioned to  the  injury  really  sustained.  It  would  be  unjust  in  such  cases  to  place 
the  plaintiff,  at  the  expense  of  the  defendant,  in  a  better  condition  than  he  would 
have  been  had  no  such  neglect  occurred.    Bwmahel  v.  BovUgny,  Shtr^,  29& 

5.  One  who  has  received  an  injury,  for  which  he  is  entitled  to  damages  in  a  civil 
action,  and  which  may  give  rise  to  a  criminal  prosecution,  may  lawfully  reoeire  a 
sum,  the  amount  of  the  damages  to  which  he  is  entitled,  even  when  offered  in  the 
hope,  that,  being  satisfied  therewith,  he  will  not  resort  to  a  criminal  prosecution ; 
and  a  promise  to  pay  such  damages  is  a  good  consideration  for  a  note. 

BtOierly  v.  BUmchard,  340. 

6.  A  remission,  in  the  court  below,  of  the  amount  of  damages  allowed  by  the  jury, 
will  stop  the  party  from  setting  up  any  claim  for  damages  in  the  appellate  court. 

JTemp  and  others  v.  Womack,  369. 

DEFAULT,  JUDGMENT  BY. 

1.  A  judgment  by  de&ult  on  a  promissory  note  or  other  obligation  alleged  to  have 
been  signed  by  the  defendant,  cannot  be  made  final  without  proof  of  the  signatiire. 
Art  3d4  of  the  Code  of  Practice  does  not  dispense  with  this  proof;  the  obligatioii 
of  the  defendant  to  confess  or  deny  his  signature,  does  not  arise  until  he  anawera. 

Griffing,  Adm^x,  v.  CaldweUand  others,  15» 
S.  The  three  days  required,  by  art  312  of  the  Code  of  Practice,  to  elapse  before  a 
judgment  by  default  can  be  made  final,  must  be  judicial  days. 

Fovfler  v.  SmUh  and  husband,  448. 

DELEGATION. 

There  cannot  be  a  more  formal  acceptance  of  a  delegated  debtor,  than  by  suing  him  on 
his  obligation.     Walton  v.  Beauregard,  301 . 

DELIVERY. 
See  Salb,  1,  2,  3,  4. 
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DEPOSIT. 

1.  The  privilege  of  a  depositor  is  only  upon  the  price  of  the  thing  deposited,  where 
it  has  been  sold.     Whatley  y.  AtuHn,  Jtdm*r,  21. 

%  It  is  of  the  essence  of  the  contract  of  deposit,  that  the  thing  deposited  is  to  be  pre- 
served and  returned  in  kind.    lb, 

S.  The  proprietors  of  a  cotton  yard  and  press,  will  be  responsible  for  cotton  depo- 
sited -with  them,  and  not  accounted  for.    Marr  and  othert  v.  Bamea,  190. 

4.  Art  2939  of  the  Civil  Code  applies  to  common  carriers ;  and  so  does  art.  2938, 
under  cei*tiia  modifications.    Bailey  v.  Stewart y  410. 

DESTROYED  WRITINGS. 

See  Evidence,  YI. 

DISTRINGAS. 

A  notary,  commissioned  by  the  judge  of  the  Court  oi  Probates  to  make  the  partition 
of  community  property,  is  the  ministerial  officer  of  the  court;  and  on  his  certificate 
of  a  refusal  by  tbe  party  in  custody  of  the  property  to  produce  the  same,  a  d!t>^'nfa« 
may  be  issued  to  enforce  a  compliance.    Stewart  v.  Pickardand  othert,  415. 

DOMICIL. 

1.  By  applying  for  the  administration  of  an  estate,  in  a  parish  different  from  that  of  his 
domicil,  a  party  subjects  himself  to  the  authority  of  the  court  witliin  whose  terri- 
torial jurisdiction  the  administration  is  granted,  in  every  thing  that  concerns  such 
administration.     GalUer  v.  IVaUh  and  another^  226. 

2.  Wherever  his  domicil  may  be,  a  syndic  of  the  creditors  of  an  insolvent  is  always 
amenable  to  the  court  under  whose  authority  he  was  appointed,  and  to  whom  he 
is  accountable  for  his  administration.  By  accepting  the  appointment,  he  waves 
any  right  to  except  to  the  jurisdiction  on  the  score  of  domicil.  So,  where  a  syndic 
has  been  removed,  an  action  against  him  for  a  balance  due  to  the  creditors,  is  pi*o» 
perly  brought  before  the  court  seized  of  the  concureo, 

Rodriguez,  Syndic,  v.  Dubertrand  and  another,  535. 

DONATIONS  MORTIS  CAUSA. 

1.  The  article  of  the  Ciril  Code  providing  that  a  willjwritten  out  of  the  presence  of 
the  witnesses,  shall  be  presented  in  their  presence  and  declared  by  the  testator  to 
be  his,  does  not  require  a  mannal  presentation ;  it  will  suffice,  if  after  the  instru- 
ment has  been  read  to  him  in  their  presence,  he  declares  to  them  that  it  contain! 
his  last  will.    Falkner  and  Wife  v.  Friend,  JErV,  48. 

2.  The  great  difference  between  a  nuncupative  will  by  public  act,  and  one  under  pri- 
vate signatore,  is,  that  the  former  must  make  full  proof  of  itself,  and  bear  on  its  &ce 
evidence  that  all  the  formalities  necessary  to  give  it  validity  have  been  complied 
with,  while  the  latter  need  not  mention  the  fulfilment  of  any  formalities,  it  being 
sufficient  if  it  appear  when  tbe  will  is  admitted  to  probate,  that  they  have  been  ob- 
served.  iJ. 

3.  When  all  the  requisites  pointed  out  by  Ujf  for  the  validity  of  a  nuncupative  will 
by  public  act,  do  not  appear  from  the  instrament  itself,  the  will  must  be  declared 
null,  because  no  omission  to  mention  such  requisites  can  be  supplied  hy  testt- 
mony.    lb. 
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4.  The  omission  of  a  material  circamstan^  in  the  probate  of  a  nuncupatire  will 
under  private  signature,  can  onl^r  prevent  its  exeeution.  It  must  dearly  appear  from 
the  testimony,  that  some  of  the  formalities  required  by  law  in  making  such  a  will 
have  been  omitted,  before  it  can  be  annulled.  Palkncr  and  wife  v.  Friendy  «jcV,  48, 

5.  To  authorize  the  admissioo  to  probate  of  a  nuncupative  will  under  private  signa- 
ture, executed  in  the  presence  of  only  five  witnesses,  it  must  appear  from  the  will  or 
from  testimony  offered  to  the  jadge  of  the  court  of  probates,  that  they  resided  in 
the  place  where  the  will  is  received,  or  that  a  greater  number  of  witnesses  could 
not  be  had.    lb. 

6.  Substitutions  in  fitvor  of  the  grand  children  of  the  testator,  or  of  the  children  of 
his  brothers  or  sisters,  are  prohibited  by  the  Code  of  this  state. 

Hachalf  iSitor,  and  another  v.  EacfuUand  Biuband,  115. 

7.  Substitutions  are  prohibited  by  the  Code,  even  where  the  provisions  of  the  will  do 
not  tend  to  alter  the  course  of  descents;  ax«d  whether  conditional  or  uncon* 
ditional.    Ib» 

8.  The  distinction  between  a  disposition  by  which  the  usufruct  is  given  to  one,  and  the 
naked  propei*ty  to  another,  and  a  substitution,  is  that  by  the  former  the  naked  pro- 
perty vests  immediately  on  the  death  of  the  testator,  and  must  therefore  be  to  some 
one  in  eate,  capable  at  the  time  of  receiWng,  and  clearly  designated  by  the  will  i 
while  those  who  are  to  take  under  a  substitution,  may  be  unknown  to  the  testator, 
or  not  in  existence  at  the  time  of  making  the  will.    lb, 

9.  A  bequest  of  certain  property,  with  a  provision  that  the  legatee  shall  not  alienate 
any  part  under  any  pretext,  and  that  in  the  event  of  her  dying  before  her  husband, 
it  shall  pass  to  her  children,  contemplates  the  children  in  existence  at  the  time  of 
her  death,  and  bestows  on  them  no  rights  whatever  until  that  event,  and  will  be 
considered  a  substitution,  and  void  as  such.  lb, 

10.  Article  1576  of  the  Civil  Code,  which  provides  tliat  in  the  country  it  suffices  for 
the  validity  of  nuncupative  testaments,  under  private  signature,  that  they  be  pass- 
ed  in  the  presence  of  three  witnesses  residing  in  the  place  where  the  testament  is 
received,  or  of  five  witnesses  rebiding  out  of  that  place,  provided  that  a  greater 
number  cannot  be  procured,  does  not  contemplate  a  physical  or  absolute  impoasi- 
bility.    Reasonable  diligence  to  procure  the  witnesses,  is  all  that  is  required. 

Maria  and  another,  v.  Edwards,  £rV,  and  another,  359. 

11.  The  formalities  and  oonditionfl  required  by  law  for  tlieemanci^tion  of  slaves,  can- 
not be  dispensed  with  by  a  testator  who  orders  his  slaves  to  be  set  free,  any  more 
than  by  a  master  who  desires  to  emancipate  them  during  his  life  time.    lb, 

12.  Where  a  sum  of  money  has  been  left,  to  be  expended  under  the  direction  of  a 
particular  individual,  for  the  promotion  of  a  specified  object,  he  may  appoint  an 
agent  to  receive  it,  though  its  disbursement  for  the  purposes  indicated  by  the 
testator,  must  be  necessarily  made  by  himself,  or  under  his  direction. 

Succetaion  of  Morgan,  514. 

DOUBT. 

In  doubtful  cases  the  conclusion  should  be  in  &vor  of  the  party  who  strives  to  avoid 
a  loss,  rather  than  in  favor  of  one  who  seeks  a  gain.    Bronaugh  v.  J^Teal,  23. 

EMANCIPATION  OF  SLAVES. 

The  formalities  and  conditions  required  by  law  for  the  emancipation  of  slaves,  eannot 
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be  dispensed  with  by  a  tesUtor  who  orders  bis  slaves  to  be  set  free,  any  more  than 
bj  a  master  who  desires  to  emancipate  them  during  his  life  time. 

Maria  and  another  y,  EdwartbyEx'r^  and  another,  359. 

ERASURE. 

See  Bills  of  Exchange,  &c.  33. 

ERROR. 

1.  A  judgment  will  not  be  reversed  on  an  assignment  of  error,  where  sneh  error 
might  have  been  cored  by  evidence  l^;ally  admitted. 

Harris,  fir  the  use,  &c.  v.  Alexander  and  another,  30. 

8.  In  a  sntt  by  the  holder  against  the  drawei*  of  a  promissory  note,  negotiated  after 
maturity,  which  had  been  g^ven  on  the  settlement  of  a  partnership  formerly  exist- 
ing between  the  drawer,  the  payee,  and  a  third  person,  the  defendant  may  be 
relieved  by  showing  error  in  the  settlement,  without  making  his  partners  parties 
to  the  soit    Ford  v.  Ihooon,  39. 

3.  A  witness  may  be  admitted  to  prove  that  the  dat^  of  a  bond  offered  in  evidence 
was  a  clerical  error,  and  to  establish  the  real  time  of  its  execution. 

^lot  V.  Donnavan,  S57. 

4.  Errors  or  irregularities  in  a  partition  of  community  property,  made  under  the 
authority  of  a  Court  of  Probates,  may  be  corrected  by  opposition  to  the  homolo- 
gation of  the  partition.    Stewart  v.  Pickard  and  other*,  415. 

5.  Where  the  petition  claims  interest  only  at  five  per  cent,  but  refers  to  the  note 
annexed  to  it  which  bears  interest  at  ten  per  cent,  and  prays  for  general  relief,  the 
error  may  be  corrected  by  reference  to  the  note,  and  judgment  be  given  for 
interest  at  the  latter  rate.    Leverieh  and  another  v.  Walden,  469. 

ERROR,  ASSIGNMENT  OF. 
See  Appeal,  TIIL 

EVIDENCE. 
I.  Competency  of  Witnesses, 

II.  Examination  of  Witnesses,  and  Reduction  of  Testimonff 
to  Writing. 

III.  RecordSj  Judicial  Proceedings,  and  other  Public  Instru- 

ments. 

IV.  Pnvate  Writings. 

V.  .Admissibility  of  Parol  Evidence  to  explain  or  contradief 

Written  Instrumfnts. 
VI.  Loss  or  Destruction  of  Writings. 
VII.  Presumptions. 
VIII.  Onus  Probandi. 
IX.  Admissions  by  a  Party, ^  or  his  .3 gent. 
X.  Admissibility  and  Sufficiency    of    Evidence  under   the 
Pleadings. 

¥0L.   I.  T6 
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I.  Competency  of  Witnesses, 

\ .  An  agent  entitled  to  a  commission  for  his  services,  is  not  disqoalified  as  a  witness 
for  his  employer.  So  an  attorney  a*t  law,  thougli  entitled  to  a  commission  on  the 
amount  recovered,  will  be  a  competent  witness  for  the  plaintiffl 

.Burke  v.  Braseale  and  another,  73, 

2.  A  corporation  cannot  offer  its  stockholders  as  witnesses,  though  the  opposite 
party  may;  but  when  once  admitted  Uiey  may  be  cross-examined,  and  give 
evidence  in  favor  as  well  as  against  their  interest,  on  the  points  to  which  thej 
were  called  to  testify.    Jfart  v.  The  JV*.  Orlearu  and  CarrolUon  R.  Road  Co.,  178. 

3.  In  a  suit  against  a  corporation  the  individual  stockholders  are  not  cited,  but  only 
those  agents  or  officers  whom  the  law  designates  as  managers  of  its  afiairs;  snch 
stockholders  do  not  occupy  the  position  of  actual  defendants,  who  must  be  interro- 
gated on  facts  and  articles,  but  may  be  sunmioned  by  the  opposite  party  as  wit- 
nesses to  testify  against  their  interest    lb, 

4.  In  a  suit  against  the  endorser  of  a  note,  where  the  name  of  the  latter  has  been 
erased,  the  plaintiff  must  account  for  tjie  circumstance,  or  the  obligation  will  be 
considered  as  cancelled.  The  affidavit  of  the  plaintiff  will  not  be  received  to 
prove  that  such  erasure  was  made  through  error  or  accident ;  it  must  be  estab- 
lished by  legal  evidence,  not  by  the  declarations  of  the  party  who  seeks  to  recover. 

Sbcomb  and  others  v.  Watkint,  9l4w 

5.  The  father  of  one  of  the  parties,  is  incompetent  as  a  witness  for  him. 

Leedt  and  another  v.  Caldwell  and  another ^  S56. 

6.  A  third  person  for  whom  certain  articles  were  ordered,  cannot  be  a  witness  for 
the  defendant,  in  an  action  against  the  agent  who  ordered  them.    lb. 

7.  A  statement  by  the  witnesses,  in  the  depositions  offered  in  evidence,  that  they 
have  been  released  from  all  responsibility  by  the  party  in  whose  favor  their  testi- 
mony is  produced,  is  itself  an  effectual  release,  and  renders  the  introduction  of  the 
original  release  unnecessary.    BaHey  v.  Stewart,  410w 

8.  The  authorization  required  to  enable  a  married  woman  to  appeal  fi*om  a  judg- 
ment rendered  against  her,  must  be  proved  by  other  evidence  than  the  allegations 
of  the  wife,  or  of  her  counsel.     Gorman  v.  Berghans,  468. 

II.  Examination  of  IfltnesseSj  and  Reduction  of  Testimony  to 

Writing, 

9.  The  provision  of  the  Code  of  Practice  requiring  the  testimony  of  witnesses  before 
the  courts  of  probate  to  be  taken  in  writing,  does  not  give  such  testimony  a  higher 
duiracter  than  other  parol  evidence  reduced  to  writing  in  the  form  of  a  deposition; 
and  can  never  be  used  when  the  attendance  of  the  witnesses  can  be  procured. 

Pinnell,  tutor,  and  another,  v.  Scriber,  adm*r,,  9. 

10.  W^herc,  af\er  the  trial  has  commenced,  a  juror  has  been  withdrawn,  and  a  new 
one  sworn  by  consent,  cither  party,  or  the  juror  himself,  has  a  right  to  require 
that  the  witnesses  shall  be  examined  de  novo.  It  will  not  be  sufficient  that  the 
evidence,  which  had  been  reduced  to  writing,  be  read  to  him. 

Prentice  v.  Chevming,  71. 

11.  Where  one  of  the  parties  to  a  suit  is  called  upon  to  be  sworn  and  examined  on 
the  trial,  without  any  specific  interrogatories  having  been  previously  propounded 
to  him,  he  must  be  considered  as  called  upon  as  any  other  witness,  and  be  allowed 
to  testify  generally.  "Where  tlie  other  party  desires  to  confine  his  examination  to 
certain  facts,  he  must  pursue  the  course  pointed  out  by  law  for  ezaminatioBS  on 
foets  and  articles.    Martin  v.  Wright,  899. 
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ni.  Eecorda,  Judicial  Proceedings,  and  other  Public  Instruments. 

13.  Clerks  of  courts  cannot  certify  any  thing  done  in  the  prosecution  of  a  suit,  other- 
wise than  by  a  copy  of  the  minutes  or  records,  unless  specially  authorized  by  law. 

Tayhr^t  adm^rs,  and  another  v.  Jeffriea*  adm^s,,  1. 
Id.  The  want  of  a  seal  to  the  certificate  of  a  notary,  will  be  no  objection  to  its  ad- 
mission in  evidence.    No  law  requires  that  a  notary  shall  furnish  himself  with  a 
seal.    Lambeth  and  another  V,  Caldwell  and  others,  61. 

14.  Under  the  act  of  14th  February,  1831,  tlie  certificate  of  a  notary  will  not  be 
sufficient  proof  of  notice  of  protest,  unless  attested  by  two  witnesses. 

DebUeux  and  another  v.  BuUard  and  anotJier,  66. 

15.  A  decree  of  the  Court  of  Probates  admitting  certain  persons  as  heirs,  is  prima 
fade  evidence  of  their  being  so,  though  such  a  recognition  will  not  preclude  other 
heirs,  or  even  debtors  of  the  estate,  from  sliowing  the  contrary  j  but  until  this  is 
done,  the  decree  of  the  Couji't  of  Probates  must  be  held  sufficient  evidence  of 
heirship.     Glor^er^nd  othero  v.  Ihttf,  ISO, 

16.  Under  the  act  of  38th  February,  1837,  the  certificate  of  an  American  consul  in 
any  foreign  country,  is  legal  evidence  of  the  attributes,  official  station,  and 
authori^  of  any  civil  officer  in  such  country,  under  the  laws  thereof.  Sticceaaion 
of  Wedderbum,  263.    Succession  of  Farmery  270.    Succession  of  Binde,  271. 

17.  No  proof  will  be  requii*ed  of  the  signatures  to  a  bail  bond,  taken  and  attested 
officially  by  a  justice  of  the  peace.     The  State  v.  Boisseau  and  others,  388. 

18.  Extracts  fit-om  the  inventory  of  an  estate,  or  from  the  procls-'verbal  of  the  sales, 
when  duly  certified,  are  admissible  in  evidence,  without  producing  copies  of  the 
whole  of  the  originals.    Perkins  v.  Dickson,  tutor,  413. 

19.  A  survey  of  a  portion  of  the  public  lands,  under  an  order  from  the  Land  Office, 
approved  by  the  Surveyor  General,  is  conclusive,  unless  it  be  shown  that  it 
deviates  from  the  order.    Boatner  v.  Scott,  546. 

80.  A  copy  of  a  survey,  certified  by  the  Register  of  a  Land  Office  of  the  United 
States  to  be  a  correct  transcript  of  the  original  survey  in  his  office,  is  admissible 
in  evidence.  The  copy  is  properly  certified  by  the  offictr  having  the  custody  of 
the  original.    Jb, 

21.  A  copy  of  the  certificate  of  the  Commissioners  for  adjusting  land  claims  in  favor 
of  a  claimant,  certified  by  the  Surveyor  Greneral,  is  inadmissible.  It  should  be 
certified  by  the  Register  of  the  Land  Office.    lb, 

22.  Where  a  judicial  tribunal  of  another  state  has  acted  finally  on  a  case,  the  legal 
presumption  is  that  ererj  thing  has  been  done  according  to  law :  and  the  judgment 
will  be  evidence  between  the  parties.    Jordan  v.  Black,  575. 

23.  A  record  from  a  court  of  another  state,  none  of  the  judges  of  which  has  the  title 
of  Presiding  Judge,  or  Chairman,  certified  by  all  the  judges,  is  a  substantial  com- 
plian|}e  with  the  act  of  Congress,  and  will  be  received  in  evidence.    lb. 

24.  Pji^utiff  having  obtained  judgment  against  defendant,  for  the  same  cause  of  action, 
in  another  state,  offered  the  record  in  evidence.  Held,  that  an  instrument  which 
formed  part  of  the  record,  and  which  was  used  as  evidence  on  the  first  trial,  roust 
be  presumed  to  have  been  duly  proved,  and  cannot  afterwards  be  objected  to.   lb, 

IV.    Private  Writings. 

25.  An  agreement,  though  for  an  amount  exceeding  five  hundred  dollars, may  be 
proved  by  a  single  witness  without  any  corroborating  circumstances,  where  it  is  not 
nought  to  be  enforced  as  a  covenant,  but  merely  to^e  proved  as  a  fiict 

Liftell,  tutrix,  v.  Marshall  and  others,  57. 
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I.  Competency  of  Witnessei* 

\.  An  Agent  entitled  to  a  commisaion  for  hii  servicei,  ii  not  diAqaalified  as  a  witness 
for  hi  I  employer.  So  an  attorney  a't  law,  though  entitled  to  a  commission  on  the 
amount  recovered,  will  be  a  competent  witness  for  the  plaintiff! 

.Burke  r.  Brazeale  and  another,  73. 

S.  A  corporation  cannot  oflTcr  its  stockholders  as  witnesses,  though  the  opposite 
party  may;  but  when  once  admitted  they  may  be  cross-examined,  and  giTc 
evidence  in  favor  as  well  as  against  their  interest,  on  Ihe  points  to  which  they 
were  called  to  testify.    Jfart  v.  The  JV'  Orlearu  and  Carrollton  B.  Road  Co.,  178. 

3.  In  a  suit  against  a  corporation  the  individual  stockholders  are  not  cited,  but  only 
those  agents  or  officers  whom  the  law  designates  as  managers  of  its  affairs;  such 
stockholders  do  not  occupy  the  position  of  actual  defendants,  who  must  be  interro- 
gated on  facts  and  articles,  but  may  be  summoned  by  the  opponte  party  as  wit- 
nesses to  testify  against  their  interest    lb, 

4.  In  a  suit  against  the  endorser  of  a  note,  where  the  name  of  the  latter  has  been 
erased,  the  plaintiff'  must  account  for  the  circumstance,  or  the  obligation  will  be 
considered  as  cancelled.  The  affidavit  of  the  plaintiff'  will  not  be  received  to 
prove  that  such  erasure  was  made  through  error  or  accident ;  it  must  be  estab- 
lished by  legal  evidence,  not  by  the  declarations  of  the  party  who  seeks  to  recover. 

Slocomb  and  othert  v.  Waikitu,  214^ 

5.  The  father  of  one  of  the  parties,  is  incompetent  as  a  witness  for  him. 

Leedi  and  another  v.  Caldwell  and  another,  256. 

6.  A  third  person  for  whom  certain  articles  were  ordered,  cannot  be  a  witneaa  for 
the  defendant,  in  an  action  against  the  agent  who  ordered  them.    lb, 

7.  A  statement  by  the  witnesses,  in  the  depositions  offered  in  evidence,  that  they 
have  been  released  from  all  responsibility  by  the  party  in  whose  &vor  their  testi- 
mony is  produced,  is  itself  an  effectual  release,  and  renders  the  introduction  of  the 
original  release  unnecessary.    Bailey  v.  Stewart,  410. 

8.  The  authorization  required  to  enable  a  married  woman  to  appeal  firom  a  judg- 
ment rendered  against  her,  must  be  proved  by  other  evidence  than  the  all^atlons 
of  the  wife,  or  of  her  counsel.     Gorman  v.  Berghana,  468. 

II.  Examination  of  TFitnesses,  and  Reduction  of  Testimony  to 

Writing, 

'9.  The  provision  of  the  Code  of  Practice  requiring  the  testimony  of  witnesses  before 
the  courts  oi  probate  to  be  taken  in  writing,  does  not  give  such  testimony  a  higher 
character  than  other  parol  evidence  reduced  to  writing  in  the  form  of  a  deposition; 
and  can  never  be  used  when  the  attendance  of  the  witnesses  can  be  procured. 

Binnell,  tutor,  and  another,  v.  Scriber,  adm>,,  ?. 

10.  Where,  after  the  trial  has  commenced,  a  juror  has  been  withdrawn,  and  a  new 
one  sworn  by  consent,  cither  party,  or  the  juror  himself,  has  a  right  to  require 
that  the  witnesses  shall  be  examined  de  novo.  It  will  not  be  sufficient  that  the 
evidence,  which  had  been  reduced  to  writing,  be  read  to  him. 

Prentice  v.  Chewning,  71. 

11.  Where  one  of  the  parties  to  a  suit  is  called  upon  to  be  sworn  and  examined  on 
the  trial,  without  any  specific  interrogatories  having  been  previously  propounded 
to  him,  he  must  be  considered  as  called  upon  as  any  other  witness,  and  be  allowed 
to  testify  generally.  Where  tlie  other  party  desires  to  confine  his  examination  to 
certain  facts,  he  must  pursue  the  course  pointed  out  by  law  for  examinations  on 
foets  and  articles.    Martin  ▼.  Wright,  999. 
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ni.  Records,  Judicial  Proceedings,  and  other  Public  Instruments. 

IS.  Clerks  of  courts  cannot  certify  anj  thing  done  in  the  prosecution  of  a  suit,  other- 
wise than  by  a  copy  of  the  minutes  or  records,  unless  specially  autliorized  by  law. 
Tatflor*9  udm^re.  and  another  y.  JeffrieH*  a/im^rg.,  1. 
13.  The  want  of  a  seal  to  the  certificate  of  a  notary,  will  be  no  objection  to  its  ad- 
mission in  evidence.    No  law  requires  that  a  notary  shall  furnish  himself  with  a 
seal.    Lambeth  and  another  v.  Caldwell  and  othert,  61 . 
I4k  Under  the  act  of  14th  February,  1821,  the  certificate  of  a  notary  will  not  be 
sufficient  proof  of  notice  of  protest,  unless  attested  by  two  witnesses. 

Deblieux  and  another  v.  MuUard  and  anotfter,  66. 

15.  A  decree  of  the  Court  of  Probates  admitting  certain  persons  as  heirs,  is  prima 
fade  evidence  of  their  being  so,  though  such  a  recognition  will  not  preclude  other 
heirs,  or  even  debtors  of  the  estate,  from  showing  the  contrary ;  but  until  this  Is 
done,  the  decree  of  the  Court  of  Probates  must  be  held  sufficient  evidence  of 
heirship.     GUroerand  other*  v.  Ihty^  130. 

16.  Under  the  act  of  28th  February,  1837,  the  certificate  of  an  American  consul  in 
any  foreign  country,  is  legal  evidence  of  the  attributes,  official  station,  and 
authority  of  any  civil  officer  in  such  country,  under  the  laws  thereof.  Succetaion 
of  JFedderbum,  S63.    Succetnon  of  Farmer,  270.    Succession  of  JKnde,  271. 

17.  No  proof  will  be  required  of  the  signatures  to  a  bail  bond,  taken  and  attested 
officially  by  a  justice  of  the  peace.     The  State  v.  Boiseeau  and  others.  388. 

18.  Extracts  from  the  inventory  of  an  estate,  or  from  the  procls-^erbal  of  the  sales, 
when  duly  certified,  are  admissible  in  evidence,  without  producing  copies  of  the 
whole  of  the  originals.    Perkins  v.  Dickson,  tutor,  413. 

19.  A  survey  of  a  portion  of  the  public  lands,  under  an  order  from  the  Land  Office, 
approved  by  the  Surveyor  Greneral,  is  conclusive,  unless  it  be  shown  that  it 
deviates  from  the  order.    Boatner  v.  Scott,  546.  « 

SO.  A  copy  of  a  survey,  certified  by  the  Register  of  a  Land  Office  of  the  United 
States  to  be  a  correct  transcript  of  the  original  survey  in  his  office,  is  admissible 
in  evidence.  The  copy  is  properly  certified  by  the  officer  having  the  custody  of 
the  original.    Jb, 

21.  A  copy  of  the  certificate  of  the  Commissioners  for  adjusting  land  claims  in  favor 
of  a  claimant,  certified  by  the  Surveyor  Greneral,  is  inadmissible.  It  should  be 
certified  by  the  Register  of  the  Land  Office.    lb. 

22.  Where  a  judicial  tribunal  of  another  state  has  acted  finally  on  a  case,  the  legal 
presumption  is  that  every  thing  has  been  done  according  to  law :  and  the  judgment 
will  be  evidence  between  the  parties.    Jordan  v.  Black,  575, 

83.  A  record  fi:om  a  court  of  another  state,  none  of  the  jndges  of  which  has  the  title 
of  Presiding  Judge,  or  Chairman,  certified  by  all  the  judges,  is  a  substantial  com- 
plian|}e  with  the  act  of  Congress,  and  will  be  received  in  evidence.    lb. 

24.  Pontiff  having  obtained  judgment  against  defendant,  for  the  same  cause  of  action, 
in  another  state,  offered  the  record  in  evidence.  Ifeld,  that  an  instrument  which 
formed  part  of  the  record,  and  which  was  used  as  evidence  on  the  first  trial,  must 
be  presumed  to  have  been  duly  proved,  and  cannot  afterwards  be  ol^ected  to.   lb. 

IV.    Private  Writings. 

25.  An  agreement,  though  for  an  amount  exceeding  five  hundred  dollars,  may  be 
proved  by  a  single  witness  without  any  corroborating  circumstances,  where  it  is  not 
sought  to  be  enforced  as  a  coyenant,  but  merely  to^e  proved  as  a  iacL 

LUteU,  tutrix,  v.  Marshall  and  others,  57. 
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520.  Where  the  signature  to  a  power  of  attorney  was  proved  bj  a  witness  who  was 
sworn,  without  objection,  it  will  be  too  late  to  object  on  an  appeal,  that  the  sab- 
scribing  witness  should  have  been  produced. 

Cawthom  t.  W.  JV.  T,  McDonald,  55. 

37.  The  acknowledgment  of  deliyeiy  made  by  the  vendor  of  certain  slaves  in  the 
deed  of  sale,  is  sufficient  against  a  naked  possessor  without  title.    lb. 

88.  Where  a  note  is  made  payable  at  a  future  period,  with  interest  from  date  if  not 
punctually  paid,  such  interest  is  in  the  nature  of  a  penalty  for  toot  punctually  per- 
forming the  principal  obligation,  and  the  failure  to  do  so  must  be  strictly  proved 
to  entitle  the  plaintiff  to  recover  the  additional  interest.-  Where  such  a  note 
was  payable  at  a  particular  place,  proof  that  it  was  presented  and  demand 
of  payment  made  at  such  place  *  after  it  fell  due,*  will  not  entitle  the  holder  to 
recover  the  additional  interest     Glover  and  othert  v.  Doty,  ISO.  ^ 

29.  On  an  application  for  an  order  of  seizure  and  sale  by  the  holder  of  a  note  endorsed 
by  the  defendant,  and  secured  by  mortgage  on  property  sold  by  the  latter  to  a 
third  person  by  whom  the  note  was  made  but  subsequently  reconveyed,  proof 
of  the  recording  of  the  original  act  of  sale  will  not  be  necessary  as  against  the 
defendant,  he  being  owner  and  possessor  of  the  property  and  personally  bound  for 
the  debt    Duncan  v.  £/am,  135. 

30.  Possession  of  a  negotiable  instrument  endorsed  in  blank,  isf>rima  facie  evidence 
of  ownership,  and  yields  only  to  proof  to  the  contrary. 

Dussin  V.  Ckarlet  and  another,  195. 

31.  Art  3361  of  the  Civil  Code,  so  far  as  it  requires  proof  of  the  &tinre  of  payment  to 
entitle  a  party  to  an  order  of  seizure  and  sale,  is  repealed  by  art.  63  of  the  Code  of 
Practice.  Where  the  hypothecated  property  is  in  the  hands  of  the  debtor,  and  the 
creditor  has,  besides  his  hypothecary  right,  a  title  importing  a  confession  of  jadg- 
ment,  he  may  have  the  hypothecated  property  seized  immediately,  without  any  proof 
•f  failure  of  payment  Art.  63  of  the  Code  of  Pi<actice  dispenses  with  the  neces- 
sity of  putting  the  mortgagor  in  mora,  before  obtaining  an  order  of  seizure  and 
sale,  if  such  necessity  ever  existed.    McDonough  v.  Fo9t,  295. 

32.  No  other  testimony  is  required  to  support  an  order  of  seizure  and  sale,  than  the 
authentic  act  containing  the  confession  of  judgment,    lb, 

33.  Article  1576  of  the  Civil  Code,  which  provides  that  in  the  country  it  su£Sccs  for 
the  validity  of  nuncupative  testaments,  under  private  signature,  thai  they  be  passed 
in  the  presence  of  three  witnesses  residing  in  the  place  where  the  testament  is 
received,  or  of  five  witnesses  residing  out  of  that  place,  provided  tliat  a  greater 
number  cannot  be  procured,  does  not  contemplate  a  physical  or  absolute  impossi- 
bility.   Reasonable  diligence  to  procure  the  witnesses,  is  all  that  is  required. 

Maria  and  another  v.  Edwards,  ex*r,  and  another,  359. 

34.  An  act  of  express  ratification  to  be  valid,  must  mention :  Jir^t,  the  substance  of 
the  obligation ;  second,  the  motive ;  third,  the  intention  to  repair  the  vice  or  vices 
which  exist  If  there  be  several  vices,  mention  of  one  only  will  not  repair  the 
others.     Walden  v.  Petero  and  another,  457.     Same  v.  Strong,  459. 

35.  The  books  of  a  corporation  are  evidence  of  the  acts  and  proceedings  of  the  body, 
and,  with  respect  to  the  corporators,  are  public.  They  are  common  evidence, 
and  each  individual  having  a  legal  interest  in  them,  has  a  right  to  inspect,  and 
to  use  ihem  as  evidence  of  his  rights.  But  a  mandamus  will  not  be  issued  to  com- 
pel the  keeper  of  such  books  to  allow  an  inspection,  or  the  taking  of  copies,  unless 
a  clear  right  be  shown,  and  some  just  or  useiul  purpose  is  to  be  effected. 

Hatch  V.   City  Bank  of  JSTew  Orleans,  470. 
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90.  An  entry  in  the  books  of  a  {Mrtnenhip,  made  at  the  time  of  the  transaction,  viil 
be  eonolnuTe  between  the  parties,  unless  shown  to  be  erroneous.  The  partners 
were  the  mutual  agents  of  each  other,  and  such  an  eotry  must  be  regarded  as  an 
aocount  rendered  of  the  transaction.  Armi»tead  and  another  v.  Spring ,  567. 
Jarvia  and  another  y.  Armiatead  and  others,  567. 
/ 

V.  Admissibility  of  Parol  Evidence  to  explain  or  contradict 
Written  Instruments^ 

ST.  A  party  may  be  bound  by  what  is  contained  in  an  act  between  third  persons, 
where  it  is  proved  that  he  bad  notice  of  it ;  and,  as  parol  testimony  is  necessary 
and  admissible  to  prove  such  notice,  whatever  toolc  place  at  the  time  of  notice, 
may,  by  the  same  kind  of  evidence,  be  proved  as  part  of  the  reagestx. 

Benton  v.  Roberts  and  another,  101. 

38.  A  witness  may  be  admitted  to  prove  that  the  date  of  a  bond  offered  in  evidence 
was  a  clerical  error,  and  to  establish  the  real  time  of  its  execution. 

Btlot  V.  Donnarauy  Q5T. 

39.  Where  the  consideration  of  a  mortgage  is  not  stated  in  the  act,  and  the  mortgagor 
pleads  a  failure  of  consideration,  parol  evidence  is  admissible  to  prove  the  nature 
of  the  consideration  and  its  fiiilurc.     Falcon  v.  Boucherville,  337. 

40.  Parol  evidence  is  inadmissible  to  prove  the  intention  of  the  parties  at  the  time  of 
entering  into  a  written  contract  But  it  may  be  received  to  prove  a  subsequent 
agreement,  to  grant  an  authority  n9t  conceded  in  the  original  contract. 

Rosa  V.  O'JVatV,  358. 

41.  Parol  evidence  is  admissible  to  prove  that  slaves,  purcliased  by  a  married  woman, 
were  paid  for  oat  of  her  paraphernal  funds,  though  not  so  stated  in  the  act  of  sale. 
Such  evidence  is  not  repugnant  to  the  deed.     Terrell  v.  Cutrer,  syndic,  367. 

42.  Parol  evidence  is  admissible  to  prove  what  occurred  at  the  time  of  a  judic4iil 
sale,  or  subsequently,  in  relation  to  a  compliance  with  the  terms  of  the  sale. 

Perkins  v.  Dickson,  tutor,  413. 

VI.  Loss  or  Destruction  of  Writings, 

43.  Arts.  9858,2259  of  the  Civil  Code  relate  exclusively  to  written  obligations,  which 
have  been  either  lost  or  destroyed.  They  are  in  derogation  of  the  general  prin- 
ciples of  evidence,  and  will  not  be  extended  to  cases  not  clearly  within  their  pur- 
view.   Slocomb  and  others  v.  Watkins,  214. 

44.  A  recognition,  by  the  principal,  of  a  deed  executed  by  an  agent  whose  procura- 
tion has  been  lost  or  mislaid,  renders  the  deed  valid  ab  initio  ,•  and  where  it  sets 
forth  the  tenor  of  the  original  conveyance,  the  production  of  the  latter  will  be  un- 
necessary. So,  where  the  act  of  recognition  emanates  from  a  public  officer,  the 
successor  of  the  one,  who,  in  his  official  character,  was  aothorized  to  make  tlie 
original  deed.     CtUliver  v.  Berge  and  another,  427. 

45.  In  an  action  on  a  contract,  the  original  of  which  has  been  lost,  it  will  be  sufficient 
to  allege  the  loss,  and  to  state  its  contents,  in  the  petition ;  proof  of  the  loss,  need 
not  be  offered  previous  to  the  trial.     Toionaend  and  another  v.  Caldwell,  433. 

VII.  Presumptions. 

46.  Where  an  order  by  the  parish  judge,  granting  an  injunction  from  the  district  court, 
reeitea  that  it  was  made  in  the  absence  of  the  district  judge,  sueh  absence  will  be 
pretnmed.    Stanbrough  ▼.  ScaU,  aher\f,  and  another,  43. 
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47.  In  an  act  executed  before  a  notary  by  a  party  who  signs  it  by  his  mark,  it  is  not 
necessary  that  it  should  appear  that  it  was  read  or  explained  to  him.  It  will  be 
presumed,  if  he  did  not  read  it  himself,  that  it  was  read  to  him  by  the  notary. 

McDonough  V.  Fosty  295. 

48.  When  a  bond  has  been  executed  by  filling  up  a  'printed  form,  interlineations 
made  in  consequence  of  want  of  space  to  contain  all  the  necessary  writing,  will  be 
considered  as  sufficiently  accounted  for.     T%t  State  t.  Boisaeau'iindlothers,  388. 

49.  The  demand  required  to  be  made  of  an  administrator,  curator,  or  testamentary 
executor,  before  commencing  suit  against  a  succession,  is  in  the  nature  of  an  ami- 
cable demand,  and  need  not  be  proved,  unless  specially  denied. 

Police  Jury  qfSt.  Hdtna  v.  Pluker,  adm^r,  389. 

50.  It  will  not  be  presumed  that  an  act  of  one  of  the  Executive  Departments,  was  per- 
formed without  the  concurrence  of  tlie  President ;  and  his  directions  in  the  pre- 
mises, or  ratification  of  the  act,  need  not  be  shown.  In  the  performance  of  his 
constitutional  duty  to  see  that  the  laws  are  executed,  the  President  acts  generally 
through  the  Executive  Departments;  and  the  acts  of  these  Departments  must  be 
considered  as  his.     CuUiver  t.  Berge  and  another,  437. 

51.  Under  a  policy  of  insurance,  which  provided  that  if  there  should  be  any  fidsc 
swearing  on  the  part  of  the  assured,  he  should  forfeit  all  claim  to  the  policy,  a 
failure  by  the  latter  (o  sustain  his  affidavit,  by  direct  evidence,  to  the  amount 
claimed,  will  not  be  considered  as  proof  of  his  having  sworn  falsely,  and  thereby 
forfeit  tlie  insurance.  In  open  policies,  it  is  ofien'  extremely  difficult  to  prove  the 
actual  value  of  the  goods  lost ;  it  suffices  to  show  by  testimony  the  great  proba- 
bility of  the  truth  of  the  affidavit;  and  in  weighing  this  testimony,  the  character 
of  the  assured,  as  well  as  the  credibility  of  the  witnesses,  must  be  considered. 

MjLrcktsseau  v,  Tlit  Merchant**  Insurance  Company  of  New  Orleans,   438. 

52.  Where  it  is  not  certified  that  the  record  contains  all  the  evidence  adduced  on  the 
trial,  and  the  judgment  purports  to  have  been  rendered  on  due  proof  of  the  plain- 
tiffs' demand,  it  will  be  presumed  that  evidence  was  offered  to  satisfy  the  court, 
though  the  record  does  not  otherwise  show  that  any  was  produced. 

Fovfler  v.  Smtt/i  and  Husband,  448. 

See  Interrooatorieb,  2. 
VIII.  Onus  Probandi. 

53.  Ordinaiy  partners  are  not  bound  in  solido  for  the  debts  of  the  partnership;  nor  can 
one  partner  bind  the  otliers  unless  authorized  to  do  so,  either  specially,  or  by  the 
articles  of  the  partnership  itself,  or  unless  it  be  proved  that  the  partnership  was 
benefited  by  the  transaction,  agd  the  burden  of  proof  rests  on  the  par^  who  seeks 
to  be  paid.    Ihimartrait,  AdnCr,  and  others  v.  Gay  and  another,  62. 

54.  Where  the  plaintiff  sues  as  administratrix,  and  her  capacity  is  denied,  she  must 
prove  it,  or  be  non-suited.    Segrest,  adm^x  t.  Hood,  108. 

55.  On  a  rule  to  show  cause  why  an  order  of  arrest  should  not  be  dissolved,  in  a  case 
in  which  property  had  been  previously  attached,  proof  of  the  insufficiency  of  the 
property  attached  will  not  be  on  the  plaintiff,  where  its  sufficiency  was  not  made 
a  ground  of  the  rule  to  quash  the  arrest. 

JSTevf  Orleans  Canal  and  Banking  Co.  y.  Comfy,  231. 

56.  The  plaintiff,  in  a  petitory  action  must  make  out  his  title  before  the  defendant 
can  be  disturbed.  Canraby  y.  Le  Breton,  curatory  242.  Hart  and  others  ▼.  Foley^ 
978.     Winchester  v.  Cain  and  another,  421. 


INDEX.  ^23 

IX.  Admissions  by  a  Pariy^  or  his  Agent. 

97.  A  letter  of  one  of  the  parties  cannot  be  used  in  evidence  to  proreonly  a  psrticnlar 
fiict,  and  the  rest  of  its  contents,  though  relating  to  the  same  subject,  be  excluded ) 
the  statements  must  be  taken  all  together. 

Stanbroughy  adm*r,  r,  Garrett,  adm*r,  13. 

58.  An  allegation  bj  defendant,  on  a  motion  for  a  new  trial,  that  a  witness  testified  to 
admissions  made  by  him  in  an  unsuccessful  attempt  to  compromise,  will  be  disre- 
garded, unless  accompanied  with  an  affidavit  that  he  was  ignorant  of  the  circum- 
stance at  the  time  of  the  trial.    Burke  ▼.  Braxeale  and  another,  7S» 

59.  A  retiring  partner  will  not  be  bound  by  any  acknowledgments,  in  regard  to 
goods  dellTered  after  the  dissolution,  made  by  his  former  partner. 

Clarhey,Jone9  and  another,  7B. 

60.  An  unauthorixed  admission  made  by  an  attorney  in  fiiet,  will  not  bind  his  prin- 
cipaL    Malphen,  tutrix,  t.  FuteUer,  417. 

61.  A  judicial  ayowal  or  admission  by  an  ancestor  it  as  binding  on  his  heirs,  as  it 
was  on  himselC    Boatntr  t.  Scott,  546. 

68.  An  admission  made  in  the  course  of  judicial  proceedings,  cannot  be  retracted  to 
the  prejudice  of  the  adverse  party,    lb, 

X.  Admissibility  and  Sufficiency  of  Evidence  under  the  Pleadings. 

63.  An  endorsement  by  the  clerk  of  the  court  of  probates  on  the  petition  of  an  ad- 
ministrator for  the  homologation  of  a  tableau  of  distribution,  that  it.  was  advert 
Used  on  a  certain  day,  is  not  sufficient  proof  of  the  publication  of  the  advertise- 
ments required  by  law. 

TaylorU  adm*ro  and  another  t.  Jeffriet*  admire,  1. 

64.  Where  in  a  suit  against  a  land-holder  for  his  proportion  of  the  expense  of  woik 
executed  by  the  plaintiffs,  under  a  contract  with  commissioners  appointed  by  an 
ordinance  of  the  police  jury,  the  plaintiffs  rely  on  an  assumpsit  of  the  defendant, 
proof  of  the  appointment  of  the  commmisuonfers  will  not  be  required. 

Mackinand  othero  v.  Rowley,  88. 

65.  Actual  possession  of  part  of  a  tract  of  land,  with  title  to  the  whole,  is  possession 
of  the  whole  ;  but  the  party  alleging  such  possession  must  show  fixed  and  certain 
boundaries  to  the  tract,  the  whole  of  which  he  claims  by  establishing  actual  pos- 
session of  a  part,  otherwise  possession  of  a  few  acres  might  be  extended  to  any 
number,  according  to  the  interest  of  the  party. 

GUlard  and  othero  v.  Glerm  and  othero,  159. 

66.  In  a  suit  for  freedom  by  a  person  of  color  held  as  a  slave  in  good  fiuth  and  under 
a  just  title,  proof  that  he  had  served  as  a  seaman  in  a  ship  of  war  belonging  to  the 
United  States  for  several  years,  that  he  had  always  passed  for  a  free  person,  and 
that  none  other  were  ever  received  on  such  vessels,  will  not  be  sufficient]  he 
must  establisl^his  freedom  by  positive  proof.    Jackoon  v.  Bridgeo*  heiro,  17S. 

67.  In  an  action  for.  damage  to  plaintiff's  carriage  by  an  omnibus  belonging  to  the 
defendants,  it  is  not  necessary  that  the  plaintiff  should  prove  a  legal  title  in  the 
defendants  to  the  omnibus;  j^n'mayizcsV  evidence  of  title,  such  as  public  reputation, 
will  be  sufficient,  and  for  this  purpose,  a  witness  may  be  asked,  whether  the  defen- 
dants were  not  generally  reputed  to  be  its  owners.  It  will  be  for  the  latter  to  sliow 
that  they  were  not.    Hart  v.  New  Orleano  and  CarroUton  Rail  Road  Co.,  178. 

68.  Where  property  has  been  attached,  on  an  affidavit  that  the  defendant  luid  left  the 
state  with  the  intention  of  never  retoming,  his  subsequent  return  will  not  alone 
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be  sufficient  to  dissolve  the  writ,  where  circumstances  render  it  probable  that  his 
original  intention  was  not  to  return;  otlierwise,  where  nothing  suspicious  ex- 
isted, or  where  an  intention  to  return  was  proTed. 

JV>w  Orleam  Canal  aud  Bankinff\Co,  t.  Condy^  SSI. 

69.  The  production  of  a  receipt  for  a  part  of  the  rent,  is  a  sufficient  corroborating  cir- 
cumstance to  establish  a  verbal  lease  for  any  amount,  previously  proved  by  the  tes- 
timony of  one  witness.    JBrandagee  v.  Fernandez  and  another,  S60. 

70.  Under  the  general  issue,  the  defendant  may  show  any  lact  tending  to  prove  that  he 
is  not  indebted  to  the  plaintiff,  as  alleged  in  the  petition. 

Bonnabels.  BmtUgny,  Sherijf,SQi, 

71.  An  affidavit  by  a  party,  <  that  the  facts  are  true  to  the  bek  of  his  knowledge  and  be- 
lief/ is  as  positive  in  point  of  law,  as  if  the  words  *  to  the  best  of  his  knowledge  and 
belief  had  been  omitted.    Jewell  and  otkei^e  v.  Jrwell  and  other »,  316. 

78.  An  affidavit  should  be  so  positive,  that  the  party  may  be  convicted  of  peijoiy  in 
case  of  his  swearing  falsely,    lb. 

73.  A  renunciation  of  prescription  may  be  proved  on  the  trial,  though  not  alleged  in 
the  petition.  Such  an  allegation  is  unnecessary,  for  the  plaintiff  cannot  know  that 
prescription  will  be  pleaded  in  the  answer.     Segondx*  Landry y  335. 

74.  Waiver  of  prescription  may  be  proved  by  one  witness,  where  the  amount  of  the 
obligation  is  under  five  hundred  dollars.    Jb, 

75.  A  married  woman  having  the  right  to  resume,  at  any  moment,  the  administration 
of  her  paraphernal  property,  it  is  unnecessary  to  prove  that  she  had  the  actual 
administration  at  the  time  that  she  expended  a  part,  with  her  husband's  eon- 
sent,  in  the  purchase  of  other  property,  that  act  itself  being  one  of  adminis- 
tration.    Terrell  t.  CiUrer,  syndic,  367. 

76.  Whece  both  parties  claim  onder  the  same  person,  neither  can  dispute  his  title. 

Kemp  and  othert  v.  ffomadt,  369. 

77.  Where  the  demand  in  the  petition  exceeds  five  hundred  dollars,  but  the  amoontin 
dispute  has  been  redueed  below  that  sum  by  pleas  of  preseription  and  reoJwScata^ 
the  testimony  of  a  single  witness,  without  corroborating  circumstances,  will  suffice 
to  establish  the  plaiutiffii'  olaim  for  such  reduced  amount 

J*9lice  Jury  tf  St,  JMena  r.  Fbiktr,  oiAmV,  389. 

78.  Facts,  appearing  from  Interrogatories  which  a  party  had  no  right  to  propound, 
will  not  be  noticed.    LofmUe  v.  Hibrard^  435. 

79.  To  obtain  a  mandamus  the  applicant  must  allege  and  prote  the  duty.required  to 
be  performed,  and  that  he  has  been  injured,  or  apprehends  injury,  or  that  he  haa 
been  deprived  of  some  legal  right    Hatch  v.  City  Bank  of  New  Orleans,  470. 

80.  In  an  action  by  the  syndic  of  the  creditors  of  an  insolvent,  against  a  former  syndio 
to  recover  a  balance  due  to  the  estate,  evidence  is  inadmissible  to  prove  payments 
to  the  creditors  not  sanctioned  by  an  order  of  court  Such  evidence,  if  admitted, 
would  not  be  conclusive  against  the  creditors,  contradictorily  with  whom  the 
claims,  alleged  to  have  been  paid,  must  be  proved,  as  well  as  their  rank  and 
j^rivilege.    Rodriguex,  Syndic  v.  Zhibertr and  and  another,  535. 

See  Appeal,  23,  24,  25,  33,  35.      Interrogatories. 

EXCEPTION. 
See  Pleading. 
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EXCEPTIONS,  BILL  OF. 

Where  the  attention  of  the  eourt  hai  not  been  dnvn  to  a  bill  of  exceptions  in  the 
record,  either  by  the  points  filed,  or  on  the  first  hearing  of  the  case,  it  will  not  be 
noticed  on  a  re-hearing. 

PetUpain  t.  Palmer  and  /uttband—Oa  a  re'hearing,  221. 

EXECUTIVE  DEPARTMENTS  OP  THE  UNITED 
STATES. 

It  will  not  be  presumed  th«t  an  act  of  one  of  the  EzeoutiTe  Departments,  was  per- 
ibrmed  without  the  conenrrence  of  the  President ;  and  his  directions  in  the  pr^ 
nises,  or  ratification  of  the  aet,  need  not  be  shown.  In  the  performance  of  his 
constittttiood  dntjr  to  see  that  the  laws  are  exeeated,  the  President  aets  generally 
throagh  the  UxeeutiTO  Departments  ^  and  the  acts  of  these  departments  mast  be 
«onsidered  as  his.     CuUiver  t.  Ber^  and  agiother,  4ST, 

EXECUTOEL 
See  SuccEMioNs,  III.   IV. 

EXECUTORY  PROCESS. 

U  Where  one  who  has  sold  a  tract  of  land  and  dares,  and  received  in  payment  from 
his  Tendee  notes  secured  by  mortgage  on  the  property,  takes  back  the  land  and 
^««s  up  the  notes  with  the  exception  of  one  e^ual  to  the  value  of  certain  slaves 
retained  by  his  vendee,  which  he  endorses ;  on  an  application  by  the  holder  for 
an  order  of  seizure  and  sale:  held^  that  the  rendor  being  personally  liable  for  the 
debt,  cannot  be  considered  as  a  third  possessor,  and  entitled  to  the  notice  required  by 
the  Code  of  Practice,  art  69.  A  third  possessor  is  one,  who  not  being  liable  for  the 
debt,  has  the  privilege  of  disehai^ging  himself  by  riiaddoniqg  the  mortgaged  pre- 
mises.   Duncan  t.  JE2om,  ld5« 

%  Where  on  an  application  for  an  order  of  seizure  and  sale,  the  act  of  mortgage  is 
annexed  Co  the  petition,  which  eoneludos  with  a  prayer  Ibat  the  slaves  mortgaged 
Miay  be  seized  and  sold,  all  the  slaves  mentioned  in  the  mortgage  may  be  included 
la  the  order  of  side,  though  a  part  of  them  are  not  named  in  the  petition.   lb, 

3.  On  an  application  for  an  order  of  seizure  and  sale  by  the  holder  of  a  note  endorsed 
by  the  defendant,  and  secured  by  mortgage  on  property  sold  by  the  latter  to  a 
third  person,  by  whom  the  note  was  made,  but  subsequently  reconveyed,  proof 
of  the  recording  of  the  original  act  of  sale  will  not  be  necessary  as  against  the 
defendant,  he  being  owner  and  possessor  of  the  property  and  personally  bound  for 
the  debt    lb, 

4.  l)Vliere  the  price  of  a  sale  is  pajFuble  in  several  instalments,  for  each  of  which  a  se- 
parate note  has  been  given,  secured  by  mortgage,  the  hypothecary  action  will  lie  for 
the  whole  price,  immediately  after  the  maturity  of  the  first  note  i  but  the  terms  of 
the  sale  must  be,  cash  fior  the  first  instalment,  and  the  balance  payable  as  the  sub- 
sequent instalments  respectively  become  due.    McDonough  v.  Fotty  295. 

5.  An  order  of  seizure  and  sale  is  always  granted  ex  partes  no  previous  notiee  is  re- 
quired. The  notiee  mentioned  in  art  735  of  the  Code  of  Practice  is  not  required 
to  be  given  before  the  order  of  seizure  and  sale,  but  before  the  seizure  is  made ;  the 
olgect  of  this  notice  is,  to  give  the  debtor  an  opportunity  of  preventing  the  seizure 
by  an  application  to  the  judge,    lb, 

VOL.  I.  T9 
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11.  BaH  are  not  entitled  to  notice  of  tiJSerifaciaty  tnoed  againit  their  principsl. 

Valentine  t.  Ckri9tie,  S98. 

13.  Wliere  property  offered  for  ule  ander  execution  is  mortgaged  to  secure  the  pay- 
ment of  notes,  not  yet  due,  with  the  accruing  interest,  the  purchaser  must  retain  in 
his  hands  enough  to  pay  such  notes^  with  interest  to  the  day  of  sale,  not  to  the  pe- 
riod of  the  maturity  of  the  notes. 

FtremenU  Insurance  Companif  of  JWw  Orleam  y.  GUUngham  and  otAert,  303. 
Id.  A  steamer  liaying  been  seised  and  advertised  for  sale  by  tlie  Marshal  of  the  City 
Court  of  New  Orleans^  under  several  executions  issued  on  judgments  obtained  i» 
that  court  and  in  the  courts  of  the  associate  judges^  a  creditor  who  had  obtained  & 
judgment  against  the  boat  in  the  District  Court  of  the  United  States,  paid  to  the 
Marshal  the  full  amount  of  all  the  executions  in  his  hands,  with  the  costs,  in  order 
to  release  it  from  seizure,  and  place  it  in  the  possession  of  the  Marshal  of  the 
United  States  under  his  judgment,  notifying  the  Marshal  of  the  City  Court  at  the 
time,  that  his  claim  on  the  boat  was  a  privilege  of  a  higher  onler  than  those  of  the 
judgment  creditors  at  whose  suit  it  was  seized.  On  a  rule  by  one  of  the  latter  t* 
show  cause  why  his  daim  should  not  be  paid  by  privilege  out  of  the  fimds  in  the 
hands  of  the  City  Marshal,  the  creditor  who  had  obtained  a  judgment  in  thetJnited 
States  Court  having  intervened,  and  claimed  to  be  paid  by  preference  over  all 
ttke  other  creditors.  Meld,  that  the  boat  not  havjng  been  sold,  and  the  payment  to 
the  City  Marshal  having  been  made  avowedly  to  release  it  from  seizure,  ai^  to 
enable  the  Marshal  of  the  United  States  to  take  possession  and  sell,  thus  depriving 
the  original  seizing  creditors  of  their  recourse  against  the  boat,  the  payment  to  the 
City  Marshal  must  be  regarded  as  a  satisfaction  of  the  executions  in  his  hands,  and 
the  amount  be  distributed  among  the  several  seizing  creditors  in  proportion  to  their 
respective  judgments.     Buckley  t.  J^cCloeky  and  others,  31S. 

14.  Where  the  sheriff  neglects  to  publish  the  advertisements  required  by  law  on  the  sale 
of  property  under  execution,  the  tide  of  the  debtor  will  not  be  divested. 

BouTg  and  others  t.  Mongiriot  and  others,  SSI. 

15.  The  prescription  of  five  years,  established  by  the  act  passed  the  ItHh  of  March,  1 834, 
and  promulgated  the  28th  of  April  following,  in  fitvor  of  purchasers  at  public 
aales,  runs  from  the  day  of  sale ;  but  where  the  sale  was  made  before  the  passage 
of  the  act,  prescription  must  be  reckoned  from  the  day  of  its  promulgsttion.     A. 

16.  A  bond  taken  in  the  name  of  the  sheriff',  on  a  sale,  under  exeeDtion,at  twelve  months* 
eredii,  is  for  the  benefit  of  the  judgment  creditors  $  hence  the  law  requires,  if  there 
be  several  such  creditors,  that  as  many  bonds  be  taken  as  may  be  necessary  to  de- 
liver to  each  party  his  just  portion  of  the  price.  These  bonds  should  be  made  out 
in  the  names  of  the  difRsrent  parties,  among  whom  the  price  is  to  be  divided. 

Burthe  and  anotfier  v.  Bernard,  S95, 

17.  Where  a  single  bond  was  taken,  in  the  name  of  the  sheriff*,  on  a  sale,  under  exeeu- 

tion,  at  twelve  months*  credit,  for  the  whole  price  of  the  property,  which  was  sold 

free  fW>ra  all  ineumbrances,  it  represents  the  whole  priee,  and  belongs  to  the  several 

parties  interested,  according  to  their  rights  in  the  property  itself.    lb, 

t 

18.  A  bond  taken  in  the  sheriff' 'a  name, on  a  sale,  undar  execution, at  twelve  months' 
credit,  is  in  his  hands  only  as  a  deposit  He  has  no  property  in  it,  which  he  can 
transfer  to  any  other  person  than  the  party  for  whose  benefit  it  was  taken.  Where 
such  a  bond  has  been  assigned  to  a  third  person,  the  parties  entitled  to  it  will  have 
the  same  remedies  against  the  assignee,  as  a^inst  the  sheriff*,  had  he  retained  it 
and  received  the  amount.    lb. 
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19.  The  Recorder  of  Mortgtget,  baTing  erased  pkiDtilTs  moHgage,  without  his  eon- 
tent  ;  and  the  sheriff  haTing  sold  the  land,  seized  at  the  suit  of  the  plaintiff,  at  twelve 
months*  eredit,  and  assigned  to  a  third  person  the  bond  taken  for  the  price.  Held^ 
that  plaintiff  may  look  to  the  Recorder  of  Mortgages  for  indemnity,  or  to  the  pro- 
ceeds of  the  sale  in  the  iuuids  of  such  third  person,  at  his  pleasure. 

Burtht  and  another  t.  Bernard,  395. 
90,  A  salary  for  personal  serriees,  not  yet  due,  cannot  be  seized  under  execution. 

AUen  T.  Amouily  399. 
81.  To  entitle  the  vendor,  under  art  2591  of  the  Civil  Code,  to  consider  as  null  an 
adjudication  of  property  offered  for  sale  for  endorsed  notes,  the  purchaser  must 
be  put  m  default  by  being  required  to  name  his  endorser. 

Perkins  v.  Dickson^  tutor,  413. 

83.  Parol  evidence  is  admissible  to  prove  what  occurred  at  the  time  of  a  judicial 
sale,  or  subsequently,  in  relation  to  a  compliance  with  the  terms  of  the  sale.  lb. 

33.  A  Jieri/aciat  may  be  issued  while  a  debtor  is  imprisoned,  or  within  the  limits 
under  a  capias  ad  satisfaciendum.     Comstock  and  another  v.  Crion,  588. 

84.  A  debtor, arrested  on  sl capias  ad saUsfaciendum,\iAy\n%  given  secnrity  to  keep  the 
prison  limits,  the  plaintiff,  on  discovering  property,  took  out  a  Jieri  facias,  and 
seized  it,  whereupon,  the  debtor  made  a  voluntary  surrender  for  the  benefit  of  his 
creditors,  which  was  accepted  by  the  judge,  and  on  the  same  day  broke  the 
limits;  when,  all  proceedings  having  been  arrested,  the^ertyaaa«  was  returned;  on 
the  opposition  of  plaintiff,  the  surrender  was  rejected;  and  the  latter,  having  aban- 
doned his^rt'yaa'af,  sued  the  security  on  his  bond,  ffeld,  that  the  feri  facias 
was  legally  issued,  and  gave  a  lien  on  the  property ;  that  the  surrender  having 
been  set  aside,  the  plaintiff  might  have  proceeded  to  make  his  money ;  and  that 
by  neglecting  to  do  so,  the  surety  was  released.     Jb, 

525.  A  mortgage  creditor,  who  buys  the  property  subject  to  his  mortgage,  cannot  be 
compellcHl  to  pay  the  purchase  money,  which  he  is  entitled  to  receive  by 
preference.    Rodriguez,  syndic,  v.  Dubertrand  and  another,  535. 

86.  Where  property  has  been  seized  under  a  fieri  facias  before  the  return  day,  the 
sheriff  is  not  obliged  to  return  the  writ  at  any  particular  time,  unless  he  has  sold 
the  property ;  where  the  property  has  not  been  sold,  he  may  finish  what  he  has 
commenced,  though  the  return  day  have  expired. 

Black  V.   CatleU  and  another,  540. 

ST.  Where  u  Jieri facias,  jxnder  which  property  has  been  seized,  is  ordered  by  the 
plaintiff  to  be  returned  into  court  before  the  property  is  sold,  the  proceeding 
under  the  writ  will  be  considered  to  have  been  abandoned  by  the  plaintiff,  the 
sheriff  will  be  released  from  any  obligation  to  keep  the  property,  and  the  defend- 
dant  may  demand  its  restoration.  To  enable  the  plaintiff  to  sell  the  property,  an 
aUas  fieri  facias  must  be  issued,  a  new  seizure  be  made,  and  new  notice  be 
given.    lb. 

See  Interrogatories,  13. 

FORTUITOUS  EVENT, 
See  Sale,  20. 

FRAUD. 
See  Insolvency,  15,  10.    Sale,  29,  dO. 
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FREEDOM. 

In  a  suit  for  freedom  hj  a  person  of  color  held  as  a  slave  in  good  fiiith  and  JOnder  a 
just  title,  proof  that  he  had  serycd  as  a  seaman  in  a  ship  of  war  belonging  to  the 
United  States  for  several  years,  that  he  had  always  passed  for  a  free  person,  and 
that  none  other  were  ever  received  on  such  vessels,  will  not  be  sufficient ;  he 
must  establish  his  fircedom  by  positive  proofl  Jackson  v.  Bridges*  Heirs,  17^ 

HEIR. 
Sec  Successions. 

HIRED  LABORERS. 

1.  Where  a  laborer  hired  for  a  certain  time,  is  discharged  by  his  employer  before  the 
time  for  which  he  was  engaged  has  expired,  without  any. serious  ground  of  com- 
plaint, he  will  be  entitled,  under  art.  2790  of  the  Civil  Code,  to  the  whole  amount 
of  wages  he  might  have  claimed  had  the  full  term  of  hit  service  arrived.  This 
right  accrues  as  soon  as  he  is  discharged  (  and  the  fact  that  he  engaged  hu  aerviees 
immediately  afier  to  anotlier  employer,  for  the  remainder  of  tlie  term,  cannot  afiecl 
his  right  to  recover  the  full  amount  from  his  first  employer.  But  art  2730  speaks 
only  of  the  wages  due  to  tlie  laborer,  and  should  not  be  extended  to  any  thing  else, 
as  to  an  allowance  for  board,  lodging,  &ic.    Shea  J,  Schlatre,    319. 

2.  Drunkemiess  in  a  laborer,  hired  for  a  certain  term,  is  a  sufficient  cause  of  dismissal, 
without  any  stipulation  to  that  effect  in  tho  contract 

Nolaw  V.  Danks  and  another,  532. 

3.  A  laborer,  discharged  by  his  employer,  for  good  cause,  before  the  expiration  of  his 
term  of  service,  is  entitled  to  recover  his  wages  up  to  thp  time  of  liis  discharge. 
Art.  2719  of  the  Civil  Code,  which  provides  that  the  laborer  may  leave  liis  em« 
ployer,  or  the  employer  may  discharge  his  laborer,  for  good  cause,  before  the 
expiration  of  the  term  of  service,  pronounces  no  forfeiture  against  the  party 
giving  the  other  just  cause  of  complaint.    Jb, 

4.  Art  3499  of  the  Civil  Code,  which  prescribes  tlie  action  of  workmen  and  laborers 
for  their  wages  after  one  year,  does  not  apply  to  an  action  by  workmen,  for  spe- 
cific work,  done  under  a  written  contract 

Townsend  and  another  y.  Caldwell,  433. 

HUSBAND   AND  WIFE. 
I.  Paraphernal  Property, 
II.  Of  the  Community. 

III.  Contracts  of  the  Wife,  -     ' 

IV.  Separation  of  Property. 

I.  Paraphernal  Property. 

1.  Parol  evidence  is  admissible  to  prove  that  slaves,  purchased  by  a  married  woman, 
were  paid  for  out  of  her  paraphernal  funds,  though  not  so  stated  in  the  act  of  sale. 
Such  evidence  is  not  repugpfiant  to  the  deed.  Terrell  v.  Cutrer,  syndic,  367. 

2.  A  married  woman  having  the  right  to  resume,  at  any  moment,  the  administration 
ofher  paraphernal  property,  it  is  unnecessary  to  proye  that  she  had  the  actual 
administratiou  at  the  time  that  she  expended  a  part,  with  her  husband's  con- 
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KBt,  in  tlie  porehftte  of  otlier  pro|icrty,  that  aet  ittdf  being  one  of  adminit- 
tralion.  Terrell  t«  CtUrer,  ayndie^  S67. 
S.  A  wife's  right  to  reinTCSt  the  proceeda  of  panphemal  property  lold  by  her,  is  but 
a  eorroUary  of  her  right  to  administer,  or  to  sell,  or  otherwise  alienate  it.  Such 
eontracts  may  be  made  by  act  «9t»  sei^fiFpnv^i  no  law  requires  that  they  should 
be  made  by  authentic  act.    i5. 

4.  A  widow  has  a  right  to  reeOTcr  her  paraphernal  estate,  independently  of  any  settle- 
ment of  the  community.  She  cannot  be  chavged  with  her  share  of  particular 
debts  due  by  the  community,  but  only  with  the  final  balance,  on  a  settlement  of 
the  estate,  in  case  she  has,  either  tacitly  or  expressly,  accepted  the  community. 

Jeaudron  and  husband  v.  Boudrauxt  tutor ^  £^c.,  383. 

II.  Of  the  Community. 

5.  Where  the  community  has  been  dissolved  by  the  death  of  the  husband  or  wife,  the 
surriTor,  with  the  heirs  of  the  eommunsty,  become  co-proprietors  of  the  estate ; 
and  where  the  sorriTing  partner  retains  possession  he  becomes  the  nejott^rumgew* 
<«r  of  the  heirs.    CtriHith  taior^  ▼•  WaUn^  149. 

6.  Where  the  wife  retains  the  administration  of  her  paraphernal  estate,  and  the  title 
is  taken  in  her  name,  either  as  a  purdiase  with  funds  which  she  administers  without 
the  assistance  of  her  husband,  or  as  a  dation  en  payeynent  made  to  her  by  a  debtor 
of  a  separate  and  paraphernal  claim,  the  property  remains  paraphernal,  and  does 
not  fiill  into  the  community  of  acquits.     Terrell   v.  Cutrer,  syndic,  367. 

7.  Though  the  interest  of  the  wife,  or  of  her  representatives,  in  the  property  of  the 
community,  attaches  at  the  dissolution  of  the  marriage,  subject  to -their  right  of  re- 
nouncing and  of  being  exonerated  from  the  payment  of  the  community  debts,  they 
can  claim  nothing  of  the  acquets  until  the  debts  of  the  community  ard 
paid.    Hart  and  others  v.  Foley,  378. 

8.  An  adjudication  to  the  surviTing  partner,  of  the  whole  of  the  community  proper^  en- 
cumbered with  its  debts,  is  void ;  no  such  adjudication  can  be  made  before  a  liqui- 
dation of  the  community,  showing  the  real  amount  of  the  acquets,  and  of 
the  property  owned  in  common.    lb* 

9.  The  community  is  dissolved  by  the  death  of  one  of  the  spouses  $  and  the  survivor  and 
the  heirs  of  the  deceased,  are  each  seized  of  one  undivided  moiety  of  the  property, 
subject  to  the  payment  of  the  debts.    Jb. 

10.  A  creditor  who  wishes  to  hold  the  heiraof  the  wife  responsible  for  a  community 
debt,  must  join  them  in  his  suit  against  the  husband,  for  the  latter  no  longer  repre- 
sents the  community.    Jb. 

1 1.  A  notary,  commissioned  by  the  judge  of  the  Court  oi  Probates  to  make  the  partition 
of  community  property,  is  the  ministerial  officer  of  the  court;  and  on  his  certificate 
of  a  refusal  by  the  party  in  custody  of  the  property  to  produce  the  same,  a  distringas 
may  be  issued  to  enforce  a  compliance.    StewoKt  v.  Pickardand  others,  415. 

IS.  Errors  or  irregularities,  in  a  partition  of  eommnnity  property  made  under  the 
authority  of  a  Court  of  Probates,  may  be  eorreeted  by  opposition  to  the  homologa-- 
tion  of  the  partition.    lb* 

13.  Plaintiff  having  obtained  a  decree  for  separation  of  property  firom  her  husband, 
purchased  a  slave  in  her  own  name.  Five  months  after  the  decree,  the  slave  was 
seized  at  the  suit  of  creditors  of  the  husband;  and  seven  months  after  the  seizure,  sbo 
took  out  execQtioo  against  her  husband.    The  creditors  alleged  that  the  slave  was- 
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seised  in  the  pottenion  of  the  huibAiid,  and  vnt  paid  for  bj  money  fornidied  by 
him  s  and  no  evidence  was  offered  to  disprove  these  allegations.  Mdd^  that  an  at- 
tempt to  execute  the  decree  of  separation  after  such  a  length  of  time,  could  not 
affect  the  rights  of  the  judgment  creditors;  that  the  decree  was  forfeited,  and  the 
community  not  dissolved ;  that  the  property  having  been  purchased  in  the  name  of 
one  of  the  spouses,  belonged  to  the  community,  and  was  liable  to  seizure  for  the 
debts  of  the  husband  ;  and  that  there  was  no  necessity  for  the  creditors  to  instilnte 
a  direct  action  against  the  wife,  to  annul  the  sale.    Bertie  v.  Walker^  fherif^  431^ 

III.  Contracts  of  the  Wife. 

14.  A  wife  not  separated  in  property  from  her  husband^,  cannot  bind  herself  jointly 
with  him,  dther  as  drawer  or  endorser  of  a  note,  for  a  debt  contracted  on  account 
of  the  community  during  the  marriage.    J^artin,  ex*v,  ▼.  Ihrake  and  huebandy  21  &• 

15.  A  note  drawn  by  a  wife  not  separated  in  property,  to  the  order  of  her  husband* 
and  endorsed  by  him,  is  void ;  the  latter  cannot  enforce  its  payment,  nor  transfer 
by  endorsement  any  right  to  a  third  person  to  enforce  it.    Jb, 

16.  A  note  drawn  by  a  wife,  payable  to  her  husband,  is  absolutely  null  and  void  in 
the  hands  of  the  latter ;  no  law  recognizes  any  obligation  of  the  wife  to  the  hna- 
band,  resulting  from  any  contract  between  them.  But  where  sndi  note  has 
been  endorsed  by  the  latter  to  a  third  person,  it  will  bind  the  endorser. 

Petitpain  v.  Palmer  and  huaband^  S90. 

IV.  Separation  of  Property. 

17.  A  decree,  for  the  separation  i^  property,  obtained  l»y  the  wife,  whatever  may  be  its 
terms,  does  not  render  the  parties  separate  in  property.  It  entitles  her  to  a  sepa- 
ration, but  will  be  forfeited  and  without  effect,  if  not  followed  by^a  prompt  and  bona 
Jlde  execution  of  the  judgment,  either  by  the  payment  of  the  rights  and  claims  of  the 
wife,  so  finr  as  the  estate  of  the  husband  can  meet  them,  made  to  appear  by  authentic 
act,  or  by  an  uninterrupted  suit  to  obtain  such  payment 

Bertie  v.  WaOcer,  therif,  431. 

V.  Suits  by  or  against  a  Wife. 

18.  An  appeal,  by  a  married  woman,  from  a  judgment  rendered  against  her,  taken 
in  her  name  alone,  and  without  being  authorized  by  her  husband  or  the  court,  will 
be  dismissed.     Gorman  v.  Bergkans^  230. 

19.  The  authorization  required  to  enable  a  married  woman  to  appeal  from  a  judg<- 
ment  rendered  against  her,  must  be  proved  by  other  evidence  than  the  allegations 
of  the  wife,  or  of  her  counsel.    Gorman  v.  Berghana,  468. 

HYPOTHECARY  ACTION. 
See  ExEciTTORY  Process. 

IGNORANCE    OF   THE   LAW. 

Every  one  is  bound,  at  his  peril,  to  know  the  law  applicable  to  his  case ;  if  he  mis- 
apprehend it,  he  must  take  the  consequences.  He  cannot  make  his  own  mistakes 
a  ground  to  defeat  the  legal  rights  of  others. 

(^h>er  and  others  v.  Stevena,  sheriff,  and  another,  86. 

IMPROVEMENTS. 

Workmen,  or  others  having  a  privilege  on  improvements  erected  on  ground  on 
which  the  vendor  has  a  mortgage,  cannot  cause  such  improvements  to  be  sold  se» 
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pantelf  from  tke  gromid  on  which  tbej  itand ;  thej  mut  be  sold  together,  ia 
order  that  the  highest  price  may  he  obtained,  to  be  divided  between  the  parties,  ac- 
cording to  appraisement-^the  proceeds  of  the  improTementsto  the  parties  haying  a 
^▼ilege  on  them,  and  any  stirpUs,  widi  the  price  of  the  land,  to  the  Tendor. 

McDonough  t.  Le  Roy^  17S. 

IMPUTATION  OF  PAYMENT. 
See   Payment. 

INJUNCTION. 

I.  On  an  application  for  an  injunction  to  the.  District  Court,  in  the  absence  of  the 
judge,  the  petition  must  be  addressed  to  the  judge  of  that  court,  and  not  to  the 
Parish  judge,  though  the  latter  be  applied  to,  under  the  act  of  1835,  to  grant  it 
Stanbrough  v.  Scott^  Bheriff^  ^  another ,  43.     Wadrworth  v.  SarrU  &  another^  96, 

9.  It  is  not  necessary  in  granting  an  injunction  that  the  judge  should  state  in  his  order 
into  what  court  it  is  to  be  made  returnable.  It  is  the  duty  of  the  clerk«  to  issue  the 
writ  according  to  law.    Stanbrough  v.  Scott^  aherif,  and  another^  43. 

3.  It  win  be  no  objection  to  an  iqjuTMtion  bond,  that  it  was  dated  before  the  petition 
for  the  injunction  was  filed.  It  is  enough  that  it  be  of  sufficient  amount,  with  soP 
Tent  sureties,  and  such  that  the  party,  in  whose  favor  it  is  given  may  maintain  an 
action  upon  it.    lb, 

4b  Where  an  order  by  the  Parish  judge,  granting  an  injunction  from  the  District 
Court,  recites  that  it  was  made  in  the  absence  of  the  District  judge,  such  absence 
will  be  presumed.    lb. 

5.  The  act  of  25th  March,  1831,  relative  to  injunctions,  is  one  of  great  severity,  and 
must  be  rigorously  eonstruud.  It  applies  only  where  judgments  have  been  en* 
joined ;  in  all  other  eases,  the  parties  must  be  left  to  their  action  on  the  bond. 

Grifin  t.  Cotten,  143. 

6.  Mere  irregularity,  is  not  enough  to  obtain  an  injunetioo ;  injury  to  the  applicant, 
or  apprehension  of  injury,  must  be  shown* 

Hutch  V.  City  Bank  of  Jfrw  Orleaiu,  470. 

INSOLVENCY. 
L  Meeting  of  Creditors,  and  Stay  of  Proceedings. 
II.  Appointment,  Powers,  and  Responsibility  of  Syndics, 

III.  Absent  Creditors. 

IV.  Opposition  to  the  Surrender. 

V.  Interest  of  Insolvent  in  Property  Surrendered. 
VI.  Distribution  of  Proceeds. 

I.  Meeting  of  Creditors^  and  Stay  of  Proceedings. 

1.  The  return  of  service  of  a  summons  to  attend  a  meeting  of  the  creditors  of  an  in- 
solvent who  has  surrendered  his  property,  should  be  made  by  the  sheriff  as  in  the 
case  of  an  ordinary  citation ;  hut  where,  by  the  neglect  of  the  latter,  no  return  has 
been  made,  third  persons  will  not  be  allowed  to  suffer,  but  a  return  will  be  ordered 
to  be  made  nunc  pro  itaic.    McComuck  v.  BroadweU^  165. 

%  After  a  stay  of  proceedings  no  judicial  process  can  be  isstied  at  the  suit  of  any 
VOL.  I.  80 


684  INDEX. 

oreditor  placed  on  the  schedule  of  the  intolvent  and  notified  of  the  faiiore, 
either  against  such  insolycnt,  or  his  bait    McComdck  y.  BroadweU,  165. 

II.  appointment,  Powers,  and  Responsibility  of  Syndics. 

S.  The  syndto  of  the  creditors  of  an  insolvent  cannot  appeal  from  a  judgment,  estab- 
lishing the  privileges  of  the  creditors  with  regard  to  each  other.  The  estate  is 
not  aggrieved  by  such  a  judgment ;  it  affects  only  the  individual  rights  of  the 
creditors.    JToAn,  tytuMc,  and  others  v.  Wagner  and  another^  275. 

4.  Where  the  creditors  of  an  insolvent,  having  voted  for  two  persons  as  joint  syndics, 
remain  silent  while  one  of  the  two  procures  himself  to  be  recognised  by  the  court 
as  sole  syndic,  sells  the  property  of  the  estate,  completes  his  administration,  and 
files  his  accounts,  and  a  final  tableau  of  distribution,  which  is  homologated  without 
opposition,  they  will  be  considered  as  having  ratified  his  acts,  and  will  be  bound  by 
their  silence.    Smith  and  another  v.  De  Laiande  and  another,  384. 

5.  A  contract  made  by  the  syndic  of  the  creditors  of  an  insolvent  with  counsel,  to 
pay  a  certain  sum  for  professional  services  for  the  benefit  of  the  estate,  is  not 
conclusive  upoh  the  creditors,  who  may  oppose  the  allowance,  and  reduce  the 
amount,  if  exorbitant  Such  allowance  should  be  in  proportion  to  the  number 
and  importance  of  the  suits  prosecuted  or  defended,  and  to  the  other  professional 
services  rendered ;  and  will  form  a  charge  upon  the  creditors. 

Girard  and  another  v.  Their  Creditort,  455. 

6.  Wherever  his  domicil  may  be,  a  syndic  of  the  creditors  of  an  insolvent  is  always 
amenable  to  the  court  under  whose  authority  be  was  appointed,  and  to  whom  be 
is  accountable  for  his  administration.  By  accepting  the  appointment,  he  waves 
any  right  to  except  to  the  jurisdiction  on  the  score  of  domiciL  So,  where  a  syndie 
has  been  removed,  an  action  against  him  for  a  balance  due  to  the  creditors,  is 
properly  brought  before  the  court  seized  of  the  concttrto. 

Rodriguez,  ayndic,  v.  Duherirand  and  another,  535. 

7.  In  an  action  by  the  syndic  of  the  creditors  of  an  insolvent,  against  a  former  sjndie, 
to  recover  a  balance  due  to  the  estate,  evidence  is  inadmissible  to  prove  payments 
to  the  creditors  not  sanctioned  by  an  order  of  court.  Such  evidence,  if  admitted 
would  not  be  conclusive  against  the  creditors,  contradictorily  with  whom  the 
claims,  alleged  to  have  been  paid,  must  be  proved,  as  well  as  their  rank  Hnd 
privilege,    lb, 

8.  In  an  action  by  the  syndic  of  the  creditors  of  an  insolvent,  against  a  former  syndie, 
by  whom  payments  had  been  made,  before  tlie  act  of  the  t3th  of  March,  1837,  to 
the  creditors  of  the  estate  without  an  order  of  court,  but  without  fraud ;  held,  that 
the  defendant  should  be  allowed  an  opportunity  to  prove,  contradictorily  with  the 
creditors,  that  he  had  discharged  debts  due  by  the  insolvent,  and  that  in  so  doing 
he  did  no  injury  to  the  creditors  still  unpaid,  which  can  only  be  done  on  the  filing 
of  a  tableau  of  distribution  by  the  new  syndic ;  and  judginent  against  the  latter 
for  the  whole  amount  received  as  syndic,  with  a  stay  of  execution  on  giving  se- 
curity for  the  payment  of  any  balance  which  it  may  appear,  on  the  filing  of  the 
final  tableau  of  distribution  by  the  new  syndic,  that  he  has  no  right  to  retain.     Ih* 

9.  The  penalties  imposed  by  the  act  of  ISth  March,  1837,  amending  the  act  rdative  to 
the  voluntary  surrender  of  property,  are  only  applicable  to  cases  arising  subse- 
quent to  its  promulgation,     lb. 

10.  The  syndic  of  the  creditors  of  an  insolvent  is  entitled  to  a  commission  on  the 
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proeeeda  Of  the  sale  of  the  mortgaged  property,  though  purohftsed  by  the  mort- 
gagee, who  retains  the  price  in  discharge  of  the  mortgage  claim. 

Maxan  ▼.  His  Creditors,  560. 
11.  The  syndic  of  the  creditors  of  an  insolvent  is  entitled  to  the  same  commission 
where  the  cession  of  property  was  made  hy  a  creditor  in  actual  custody,  as  in 
of  Tolnntaiy  surrender  under  the  act  of  1817.    Ib» 


III.  Jibsent  Creditors. 

18.  The  compensation  allowed  to  counsel  appointed  to  represent  the  absent  credi- 
tors in  eases  of  insolvency,  ia  in  no  ease  to  be  paid  by  the  mass  of  creditors.  The 
act  of  1817,  which  provides  that  such  compensation  shall  be  at  the  rate  of  five  per 
cent  on  the  amount  recovered  for  the  absent  ereditora,  to  be  deducted  from  such 
amount,  and  that  it  shall  not  exceed  the  sum  of  two  hundred  and  fifiy  dollars,  is 
not  repealed  by  the  S164th  article  of  the  Civil  Code. 

Bijotat  T.  HU  Crediiorsy  272. 

13.  In  all  cases  where  compensation  is  to  be  computed  by  a  per  eentage,  and  no  sum 
ia  realized  by  which  it  is  to  be  borne,  the  compensation  fails.    lb. 

IV.  Opposition  to  the  Surrender. 

14.  Where  on  an  application  by  an  insolvent  for  a  discharge  from  custody  under  the 
aet  of  25th  March,  1808,  the  circumstances  of  the  case  induce  the  belief  that  the  ap- 
plicant, who  was  a  merchant,  had  kept  hooka  or  accounts  which  he  has  not  surren- 
dered, and  no  good  reason  is  shown,  for  not  producing  them,  his  petition  will  be 
nyected.    Salzman  v.  His  Creditors,  169. 

15.  Where  one  of  the  creditors  of  an  insolvent,  has  within  the  ten  days  following  the 
appointment  of  the  syndic,  opposed  his  application  for  the  benefit  of  the  laws  rela- 
tive to  the  voluntary  surrender  of  property,  on  a  charge  of  fraud,  and  the  debtor, 
by  failing  to  answer  the  interrogatories  propounded  to  him  by  the  opponent,  has 
established  the  charge,  the  latter  will  not  be  allowed  to  diacontioue  his  opposition, 
which  may  be  prosecuted  by  any  creditor,  though  he  may  not  have  opposed  the 
surrender  within  the  ten  days.    Robinson  v.  His  Creditors,  452. 

16.  Where  an  insolvent  debtor,  who  has  applied  for  the  benefit  of  the  laws  relative 
to  the  voluntary  surrender  of  property,  has,  subsequently  to  his  application,  done 
any  aet  which  amounts  to  a  fraud  upon  his  creditors,  and  which  could  not,  from 
the  time  when  it  was  done,  have  been  presented  in  an  opposition  filed  within  the 

{^  ten  days  following  the  appointment  of  the  syndic,  he  may  be  opposed  after  the 
expiration  of  the  ten  days.    lb. 

V.   Interest  of  Insolvent  in  Property  surrendered, 

17.  An  insolvent,  who  has  surrendered  his  property  to  his  creditors,  is  interested  that 
the  estate  should  be  legally  disposed  of,  in  order,  in  case  of  its  insufficiency  to  pay  his 
debts  in  full,  to  diminish  as  much  as  pos&ible  the  balance  that  may  remain  due,  or, 
in  case  of  its  sufficiency,  to  preserve  for  himself  whatever  may  be  left  afler  the  cre- 
ditors have  been  satisfied  ;  but  this  interest  is  not  a  real  one,  in  any  part  of  the  pro- 
perty ceded.    Smith  and  another  v.  De  Lalande  and  another,  384. 

18.  A  debtor  who  has  surrendered  his  property  to  his  creditors,  cannot,  after  the  pro- 
ceedings in  insolvency  have  been  closed,  interfere  and  set  aside  a  sale,  by  the  syndic, 
of  property  io  the  hands  of  an  innocent  purchaser.    76. 
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VL  Distribution  of  Proceeds. 

19.  Wber«  the  amoant  applicable  to  the  payment  of  the  law  charges  privileged 
against  the  estate  of  an  insoWent,  is  insafficient  to  pay  the  whole,  they  nuut  he 
paid  pro  rata,     Garret»on  v.  His  Creditors,  445. 

INSURANCE. 

I.  In  an  action  on  a  policy  of  insurance,  an  allegation  in  the  petition  that  the  defeft-> 
dants  were  legally  put  in  default,  will  be  sufiicient,  without  expressly  alleging  a 
compliance  in  detail  with  the  provisions  of  the  policy,  where  such  compliance  ia 
proved  on  the  trial. 

Mason  v.  The  l^ouufiana  State  Marine  and  Fire  Insurance  Co.,  192. 

f.  The  contract  of  insurance  is,  essentially,  one  of  indemnity ;  and  this  indemnity  must 
be  adjusted  on  the  principle  of  replacing  the  insured,  as  near  as  may  be,  in  the  si- 
tuation he  was  in  at  the  commencement  of  the  risk.  The  amount  of  insurable 
interest  is  the  market  vahie  of  the  articles  at  the  time  and  place  of  the  commence- 
ment of  the  risk ;  and  where  they  have  been  purchased  near  that  time  and  plsee^ 
the  cost  to  the  assured  is  the  most  satis&ctory,  though  not  the  only  criterion  of 
their  ^ue. 

Marohesseau  v.  T%e  MenAants*  Jnsttrance  Company  qf  NetD  Orleans  4d8. 

S,  Under  a  policy  of  insurance,  which  provided  that  if  there  should  be  any  fidae 
swearing  on  the  part  of  the  assured,  he  should  forfeit  all  claim  to  the  policy,  a 
fiiilure  by  the  latter  to  sustain  his  affidavit,  by  direct  evidence,  to  the  amount 
claimed,  will  not  be  considered  as  proofof  his  having  sworn  falsely,  and  thereby 
forfeit  the  insurance.  In  open  policies,  it  is  often  extremely  difficult  to  prove  the 
actual  value  of  the  goods  lost ;  it  suffices  to  show  by  testimony  the  great  proba- 
bility qf  the  troth  of  the  affidavit;  and  in  weighing  this  testimony,  the  character 
of  (he  assured,  as  well  as  the  credibility  of  the  witnesses,  must  be  considered.  Ih. 

INTEREST. 

1.  Where  a  note  is  made  payable  at  a  future  period,  with  interest  from  date  if  not 
punctually  paid,  such  interest  is  in  the  nature  of  a  penalty  for  not  punctually  per- 
forming the  principal  obligation,  and  the  failure  to  do  so  must  be  strictly  proved, 
to  entitle  the  plaintiff  to  recover  the  additional  interest .  Where  such  a  note 
was  payable  at  a  particular  place,  proof  that  it  was  presented  and  demand 
of  payment  made  at  such  place  *  afler  it  fell  due,'  will  not  entitle  the  holder  to 
recover  the  additional  interest     Glover  and  others  v.  Doty,  130. 

S.  In  an  aation  on  a  note,  not  protested  at  maturity,  where  the  defendants  have  not 
been  put  in  default  before  suit,  and  there  is  no  evidence  of  any  promise  to  pay 
interest,  it  will  only  be  allowed  from  judicial  demand. 

Pawling  V.  ffouren  and  others-,  2«9. 

S.  The  penalty,  provided  by  the  twentieth  section  of  the  charter  of  the  New  Orleans 
Canal  and  Banking  Company,  which  declares  that  if  the  company  shall  suspend 
or  refuse  to  pay  any  of  its  notes,  deposits,  or  other  obligations  in  specie,  that  the 
party  may  recover  interest  at  twelve  per  cent  a  year  from  the  time  of  such  suspen- 
non  or  reftisal,  cannot  be  recovered  without  a  demand  and  failure  to  xiay  on  the 
part  of  the  company }  and  snch  interest  can  only  be  recovered  from  the  time  of 
tha  demand  and  failurt.     BarHett  v.  JWip  Orleans  Canal  and  Bankmf  Co.,  54a. 
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INTERLINEATIONS. 
See  Bail,  3. 

INTERPRETATION. 

1.  The  act  of  25th  March,  1831,  relative  to  injunetions,  it  one  of  great  severity,  and 
must  be  rigoroasly  constmed.  It  applies  only  where  jadgments  have  been  en- 
joined •,  in  all  other  cases,  the  parties  must  be  left  to  their  action  on  the  bond. 

Gnjin  v.  CoiUt ,  14A, 
8.  In  the  construction  of  a  statute,  effect  must  be  g^ven,  if  possible,  to  eveiy  part. 

City  Bank  of  New  Orleans  v.  HuU,  236w 

3.  The  lav  authorizing  tlie  redemption  of  lands  sold  for  taxes,  will  be  interpreted 
liberallj.     Winchester  v.  Cain  and  another,  421. 

4.  Where  there  is  any  ambiguity  in  a  judgment,  it  must  be  understood  with  refer- 
ence to  the  verdict  on  which  it  is  based,  and  which  it  must  follow. 

Black  V.  CaileU  and  another,  540. 

INTERROGATORIES. 

I.  To  Parties  to  the  Action. 
II.  To  Third  Persons  under  a  Fieri  Facias, 

I.    To  Parties  to  the  Action, 

1.  Interrogatories  by  defendant  to  the  plaintiff', though  sworn  to  be  material  to  tlie  de- 
fence, will  be  struck  out,  when  evidently  propounded  ohly  for  delay. 

Parker  y.  Haciit,  11. 

2.  A  manifest  evasion  by  a  party  to  a  suit  to  answer  the  intcrrogfatories  propounded  to 
her,  creates  a  violent  presumption  that  a  true  and  direct  answer  would  destroy 
her  claim,  and  amounts  to  such  a  neglect  or  refusal  as  will  authorize  the  court  to 
take  them  for  confessed.    Knight  v.  Murchison,  31. 

3.  On  a  rule  against  a  party  to  show  cause  on  a  certain  day,  why  the  interrogatories 
propounded  to  lier  by  the  plaintiff",  should  not  be  answered  or  taken  for  confessed, 
llie  court  may,  on  fsiilure  of  the  party  to  appear  or  answer,  make  the  rule 
absolute,  aud  order  the  interrogatories  to  be  taken  for  contcsst'd  at  once,  and  with- 
out any  further  delay.     Jb. 

4.  On  a  question  whether  due  diligence  has  been  ui^ed  to  answer  the  inteiTogatories, 
the  decision  of  th'j  judge  below  will  not  be  interfered  with,  unless  clearly 
erroneous.     lb. 

5.  Where  a  party  residing  abroad  comes  into  our  courts  in  the  prosecution  of  his 
rights,  he  i»  in  contemplation  of  law  present  like  other  suitors  residing  in  the  state, 
and  is  subject  to  the  same  rules  and  obligations*,  and  uhere  interrogatories  are  pro- 
pounded to  him,  it  ivthe  duty  of  his  counsel  lo  take  notice  of  them,  and,  as  he  is  un- 
der a  legal  obligationto  answer,  and  it  is  for  his  convenience  that  a  commission 
issues,  he  must  take  the  necessary  steps  to  comply  with  the  law  in  such  a  manner 
that  his  answers  may  be  used  as  evidence  in  the  case.  Jt  is  not  for  the  party  calling 
for  the  answers,  to  takeout  a  commission,  or  to  incur  the  trouble  and  expense  of  at- 
tending to  its  execution.     Clarke  v.  Jonea  and  another,  78. 

6.  Where  interrogatories  are  propounded  to  a  party  to  a  suit  not  residing  in  the  parish, 
rtMOAable  time  should  be  allowed  him  to  answer ;  and  if  sufficient  time  has  not 
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been  alloved,  the  party  wisliing  to  use  the  answers  as  evidence,  must  moTe  for  • 
continuance,  or  they  will  be  considered  as  waived. 

Clarke  v.  Jonet  and  another,  78. 

7.  Where  an  absent  party  to  whom  interrogatories  were  addressed,  appears  to  have 
honestly  intended  to  comply  with  what  was  required  of  him,  his  adversary,  who 
has,  by  a  technical  objection,  excluded  the  testimony  which  he  had  himself  called 
for,  will  not  be  allowed  to  avail  himself  of  such  an  irregfularity,  to  hare  the  in- 
terrogatories taken  for  confessed.  He  should  be  satisfied  to  exclude  them  as  evi- 
dence against  himself.    lb. 

8.  A  supplemental  i>etition  containing  no  new  allegations,  and  filed  for  the  sole  pur- 
pose of  propounding  interrogatories,  to  which  the  defendant  has  neglected  to  an- 
swer after  suflicient  time,  may  be  withdrawn,  by  leave  of  the  court,  after  the  case 
has  been  called  for  trial.     Macfcin  and  others  v.  Rvwlej/f  88. 

9.  In  a  suit  against  a  corporation  the  individual  stockholders  are  not  cited,  but  only 
thone  agents  or  officers  whom  the  law  designates  as  managers  of  its  affairs ;  such 
stockholders  do  not  occupy  the  position  of  actual  defendants,  who  must  be  interro- 
gated on  facts  and  articles,  but  may  be  summoned  by  the  opposite  party  as  wit- 
nesses to  testify  against  their  interest 

Hart  v.  7%tf  JV<?w  Orleans  and  CarroUton  Rail  Road  Co.,  178. 

10.  One  who  wishes  to  probe  the  conscience  of  his  adversary,  must  bring  himself 
strictly  within  the  exception  established  by  law  to  the  rule  which  excludes  a  party 
from  testifying  in  his  own  case.    Mirtin  v.  Wright,  299. 

11.  A  party  to  a  suit  can  only  be  examined  by  interrogatories  annexed  to  the  petition 
or  answer,  unless  with  his  consent  He  may  object  to  being  verbally  examined  on 
the  trial.     lb. 

12.  Where  one  of  the  parties  to  a  suit  is  called  upon  to  be  sworn  and  examined  on 
the  trial,  without  any  specific  interrogatories  having  been  previously  propoimded 
to  him,  he  must  be  considered  as  called  upon  as  any  other  witness,  and  be  allowed 
to  testify  generally,  ^here  the  other  party  desires  to  confine  his  examination  to 
certain  facts,  he  must  pursue  the  course  pointed  out  by  law  for  examinations  on 
fiicts  and  articles.    lb, 

II.  To  Third  Persons  under  a  Heri  Facias. 

13.  The  proceeding  under  the  13th  sec.  of  tlie  act  of  the  20th  of  March,  1 839,  authoriz- 
ing a  plaintifiTto  propound  interrogatories  to  third  persons  touching  any  property  in 
their  possession  belonging  to  the  defendant,  or  any  debt  which  they  may  owe  to 
the  latter,  was  intended  to  enable  ihe  plaintiff  to  get  at  property  belonging  to  the 
defendant,  in  the  possession  of  third  persons ;  but  it  cannot  be  used  as  a  substitute 
for  a  direct  revocatory  action,  the  object  of  which  is  to  test  the  validity  of  titles  to 
property  in  the  possession  of  such  third  persons.  The  latter  cannot  be  deprived, 
by  such  a  proceeding,  of  any  advantage,  or  means  of  defence,  they  would  have  in 
a  direct  action  against  them.    Laville  v.  Hebrard  and  another,  435. 

78.  Facts  appearing  from  interrogatories  to  thii*d  persons,  which  a  party  had 
no  right  to  propound,  will  not  be  noticed.    lb. 

JUDGMENT. 

1.  Any  objection  to  the  amendment  of  a  judgment,  on  the  ground  that  the  answer  of 
appellee  requesting  it,  was  not  filed  three  days  before  that  fixed  for  the  trial,  as 
required  by  art  890  of  the  Code  of  Practice,  will  be  considered  to  have  been  waved^ 
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where  the  ease  wm  fixed  by  the  appellant  before  the  expiration  of  the  three  da^rs 
allowed  for  filing  the  answer.     Chaffing,  Adm*x,  v.  CaldweU  amd  othert,  1 8. 
8.  In  doabtful  cases  the  eonelasion  should  be  in  &vdr  of  thie  party  who  striTes  to  avoid 
a  loss,  rather  than  in  fiiTor  of  one  who  seeks  a  gain.    Brfmaugh  t.  JWo^  S3. 

3.  Where  judgment  has  been  rendered  for  a  sum  exceeding,  by  however  small  an 
amount,  that  claimed  in  the  petition,  it  must  be  reduced  to  the  amount  prayed  for. 

Gatguct  and  othen  v.  Feeder  and  another,  6S. 

4.  Where,  by  agreement  between  the  parties,  a  judgment  has  been  confessed,  on 
an  express  stipulation  of  certain  conditions  as  to  the  time  and  manner  of  its 
execution,  the  conditions  will  be  obligatory. 

Manadue  v.  Franklin  and  another,  13S. 

5.  Where  the  circumstances  authorize  it,  a  court  may,  in  rendering  judgment  in  fiivor 
of  a  party,  make  its  execution  dependant  on  the  condition  of  the  production  of 
books  and  papers  in  the  possession  of  the  latter. 

Ticrnan  v.  Murrah  and  another,  443. 

6.  Where  a  judgment  has  been  obtained  against  a  party,  in  a  case  not  expressly  in* 
eluded  among  those  in  which  the  Code  of  Practice  prescribes  that  an  action  of 
nullity  will  lie,  and  he  shows  that  he  will  sustain  real  injury  unless  he  can  obtain 
relief,  which  cannot  be  had  on  appeal,  and  the  case  presents  facts  on  which,  in 
the  other  states  of  tlie  Union,  a 'court  of  equity  would  interfere,  relief  may  be 
granted;  but  not  unless  the  applicant  state  particularly  and  specially  the  nature  of 
the  defence,  and  the  facts  on  which  he  seeks  relief,  and  prove  that  he  has  been  guilty 
of  no  lachee.  It  will  not  suffice,  to  allege  that  he  has  a  good  and  valid  defence  to 
the  action.    Chinn  v.  J^irat  Municipal'ty  qf  New  Orleana,52S, 

7.  Where  there  is  any  ambiguity  in  ^judgment,  it  must  be  understood  with  reference 
to  the  verdict  on  which  it  is  based,  and  which  it  must  follow. 

Black  V.  Catlett  and  another,  540. 

8.  Action  to  rescind  the  sale  of  a  tract  of  land ;  verdict  for  the  plaintiff  for  the  land, 
and  in  favor  of  defendant  and  reconvenor  for  the  pu.  chase  money ;  and  decree 
accordingly,  declaring  the  land  to  be  the  property  of  the  plaintiff,  and  ordering 
the  defendant  to  put  him  in  possession,  on  his  paying  the  purchase  money:  Heldf 
that  the  decree  contains  two  distinct  judgments,  one  in  fiivor  of  the  plaintiff  for 
the  land,  and  the  other  for  the  defendant  for  the  price;  that  the  right  to  have  it 
executed  is  reciprocal ;  and  that  both  parties  must  be  placed  on  the  same  footingi 
and  that  the  defendant  may  take  out  an  execution  for  the  price,  though  the  plaintiff' 
may  not  have  demanded  the  execution  of  the  judgment  in  his  favor.    Jb. 

9.  Where  a  judicial  tribunal  of  another  state  has  acted  finally  on  a  case,  the  legal 
presumption  is  that  every  thing  has  been  done  according  to  law :  and  the  judgment 
will  be  evidence  between  the  parties.    Jordan  v.  Black,  575. 

10.  A  question  decided  by  a  competent  tribunal  of  another  state,  after  due  proceedings^ 
will  not  be  examined  into  by  the  courts  of  this  state,    lb. 

See  Appeal,  XL     Successions,  4,  5. 

JUDGMENT,  INTERLOCUTORY. 
See  Appeal,  1,  5,  7. 

JURY. 

1.  The  withdrawal  of  a  juror  from  sickness,  or  other  cause,  prodnoes  at  once  a  mi»- 
trial,  and  his  place  cannot  be  supplied  but  by  consent   Prentice  ▼.  Chevming',  71. 
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£.  Where  after  the  trial  has  oommeneed,  a  juror  has  heen  withdrawn,  and  anew  one 
sworn  by  consent,  either  party,  or  the  juror  himself,  has  a  right  to  reqaire  that  the 
witnesses  shall  be  examined  de  novo.  It  will  not  be  sufficient  that  the  eviilenoe 
which  had  been  reduced  to  writing,  be  read  to  him.     Prentice  t.  Chevmn^,  71. 

5.  The  court  may,  ex  ojficio,  order  a  trial  by  jury,  whenerer,  in  its  opinion,  the  case 
requires  it    Burke  v.  Brazeale  and  another^  73. 

4w  The  assessment  of  damages  is  the  peculiar  province  of  a  jury.  When  excessiTC, 
relief  will  be  granted,  but  a  strong  case  must  be  made  out  to  justify  the  interfe- 
rence of  the  appellate  court    Barney  ▼.  De  JRuny,  therif,  and  othero,  75. 

5.  A  jury  may  be  prayed  for  in  a  supplemental  answer ;  but  it  will  be  in  the  discre- 
tion of  the  conn  to  permit  mvU  ai»swpr  to  be  filed.  It  will  be  properly  rejected 
where  the  jurors  8ummon<*d  for  tho  term  hare  been  dischurpiMl,  and  allo^^ing  a 
jury  would  delay  the  trial  a  wholi'  term.     J/oupfr  v.  Hi/ams,  Ej^erutor,  00. 

C.  The  verdict  of  a  jury  will  not  In*  distnrhcd,  mIuto  it  docs  not  apyw'ar  that  ibejud|jc, 
Ironi  whom  a  new  trial  wn**  a-^kctj,  errrd  in  refusing  it. 

^Macoii  V.  Loiih'iina  .SV'/V  ^Murin"  aud  Fire  Iinnivarice  Co.^  VJ-l, 

7.  The  verdict  of  a  jury  on  a  ^^u^•s^tion  of  fact.  Mill  not  be  di'>turbed  unless  clearly 
wrong.     Cdldwelly.  {  og swell  and  another,  S 3^. 

LEASE. 

1.  Where  a  landlord,  instead  of  resorting  to  the  means  provided  by  law  for  obtaining 
payment  of  his  rent  and  possession  of  his  premises,  takes  upon  himself,  without 
authority,  to  remove  the  property,  and  to  turn  out  the  family  of  his  tenant,  he  will 
be  liable  in  damages ;  and  it  will  be  no  excuse,  that  such  removal  was  effected  with- 
out violence  or  injury.     Thayer  v.  UttUjohn  and  other*,  140. 

S.  The  production  of  a  receipt  for  a  part  of  the  rent,  is  a  sufficient  corroborating  cir- 
cumstance to  establish  a  verbal  lease  for  any  amount,  previously  proved  by  the  tes- 
timony of  one  witness.    Brandagee  v.  Fernandez  and  another,  260. 

3.  The  right  of  the  lessor  over  tlie  products  of  the  estate,  or  the  mo^nbles  on  the  place 
leased,  is  of  a  higher  nature  than  mere  privilege.  The  latter  is  enforced  only 
on  the  price  of  the  movables  to  which  it  applies ;  it  does  not  enable  the  creditor  to 
take,  or  to  keep  the  effects  themselves.  The  lessor,  on  the  contrary,  has  a  right  of 
pledge  on  them  \  and  may  seize  and  retain  them,  until  he  is  paid. 

Garretton  v.  His  Creditor;  445. 

4.  The  privilege'of  the  lessor  on  the  products  of  the  estate,  or  on  the  movables  on  the 
place  leased,  has  a  preference  over  all  other  privileged  debts,  such  as  expenses  of 
the  last  illness,  law  charges,  and  others  having  a  general  privilege  on  the  movables. 
The  charges  for  selling  the  movables  subject  to  the  lessor's  privilege,  must  be 
paid  before  the  rent,  as  they  are  necessary  to  procure  the  means  of  paying  it;  and 
so  of  tlie  funeral  expenses  of  the  debtor  and  his  family,  where  there  is  no  other 
tonree  from  which  they  can  be  paid.    Ib» 

LEGITIMACY. 
See  Father  and  Child. 

LEVEES. 
See  Roads  and  Levees. 
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LITIGIOUS  RIGHT. 

One  against  whom  a  litigious  right  has  beea  purchased,  maj  be  released  therefrom  bj 
pajiog  the  traiuferree  the  real  price  of  the  transfer,  with  interest  from  its  date. 

fntichester  v.  Cain  and  another,  421. 

LOST  WRITINGS. 
See  Evidence,  YI. 

LOUISIANA. 
See  Treaty  of  San  Ildefonso. 

MANDAMUS. 

1.  Where  part  of  the  directors  of  a  bank  exclude  one  of  their  number  fi-om  the  pri- 
Tilege  of  examining  the  discount  book,  to  which  all  the  rest  have  access,  on  the 
f^und  that  he  is  hostile  to  the  institution,  and  will  use  the  information  he  may 
obtain  to  its  injurj,  a  mandamus  will  lie  to  enforce  the  right,  which  is  essential  to 
the  discharge  of  his  duties  as  a  director. 

Biatch  V,  Cj7y  Batik  o/Js^cw  Orleans,  470. 

S.  To  obtain  a  mandamus  the  applicant  roust  allege  and  prove  the  duty  required  to 
be  performed,  and  that  he  has  been  injured,  or  apprehends  injury,  or  that  he  has 
been  deprived  of  some  legal  right,    lb, 

3.  Under  the  Code  of  Practice  the  powers  of  the  courts  of  this  state  as  to  issuing 
writs  of  mandamus,  arc  more  extensive  than  those  of  the  tribunals  governed  hj 
the  common  law.    lb, 

•4.  Under  art  831  of  the  Code  of  Practice,  a  mandamus  may  be  issued  where  the 
party  has  other  means  of  relief,  if  the  slowness  of  the  ordinary  legal  forms  is 
likely  to  produce  great  delay  and  defeat  the  ends  of  justice,  as  well  as  in  cases 
where  there  is  no  other  specific  remedy.     lb. 

5.  The  books  of  a  corporation  are  evidence  of  the  acts  and  proceedings  of  the  body, 
and,  with  respect  to  the  corporators,  are  public.  They  are  common  eyidenoe, 
and  each  individual  having  a  legal  interest  in  them,  has  a  right  to  inspect,  and 
to  use  them  as  evidence  of  his  rights.  But  a  mandannu  will  not  be  issued  to 
compel  the  keeper  of  such  books  to  allow  an  inspection,  or  the  taking  of  copies, 
unless  a  clear  right  be  shown,  and  some  just  or  useful  purpose  is  to  be  effected.  Jb, 

MILITARY  SITES. 

1.  The  act  of  Congress  of  the  3rd  of  March,  1819,  authorizing  the  sale  of  certain 
militaiy  sites,  did  not  confer  an  authority  personal  to  the  Secretary  of  War  then 
in  office ;  the  power  confeiTcd  was  given  to  the  Department  of  War,  to  be  ex- 
ercised under  the  discretion  of  the  President  of  the  United  States.  Nor  is  it 
material  whether  the  acts  authorized  by  it,  were  executed  by  the  Secretary  him- 
self, or  by  some  officer  acting  under  his  authority. 

CuiUver  v.  Berge  and  another,  427. 

3.  An  exchange  of  a  military  site  for  other  land,  it  valid  as  a  sale,  under  the  act  of 
the  3rd  of  March,  1819,  authorizing  the  sale  of  certain  military  sites.  An  ex- 
ehaoge  is,  in  effiset,  but  a  double  sale,    lb, 

MINOR. 

1.  A  compromise  by  a  tutrix  will  not  be  binding  on  the  minor,  unless  subsequently 
ratified  by  the  latter.    J^antx  t.  Wyatt  and  others,  10. 
▼OL.  f.  81 
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2.  It  is  the  duty  of  an  executor,  'when  rendering  his  accounts,  to  disclose  the  name  of 
the  heir  to  the  succession,  and  to  require  tliat  he  he  cited  through  his  tator  or  un- 
der tutor.    Brify  under  tutor,  v.  Doivell, ex'*r..  111. 

3.  On  ail  opposition  by  the  under-tutor  of  a  minor  heir  to  the  homologation  of  the 
account  of  an  executor,  who  was  also  tutor  to  the  minor,  the  latter  cannot  object 
to  proof  of  his  tutorship,  when  offered  by  the  opponent,  on  the  ground  that  such 
tutorship  was  not  alleged  in  the  opposition.  So  soon  as  his  right  to  oppose  the 
account  was  contested,  the  under  tutor  was  bound  to  show  that  there  existed  soch 
an  opposition  of  interest  between  the  minor  and  his  tutor,  as  made  it  his  duty  to 
appear  on  behalf  of  the  former ;  and  this  could  not  be  done  without  showing  that 
the  executor  was  himself  the  tutor  of  the  minor,  to  whom  he  was  rendering  an 
account     lb, 

4  Wliere  an  under-tutor,  in  behalf  of  a  minor,  opposes  th^  homologation  of  the  ac- 
counts of  an  executor.  It  will  be  presumed  that  the  estate  has  been  accept- 
ed according  to  law,  otherwise  the  minor  would  be  without  any  interest  In 
the  matter,     lb, 

5.  The  decree  of  a  court  of  probate  homologating  the  accounts  of  a  tutor,  rendered 
contradictorily  with  the  under-tutor,  is  not  conclusive  against  the  minor,  who  has 
a  certain  time  after  minority  within  which  to  examine  and  contest  them ;  and  the 
court  can  in  no  way  discharge  the  tutor,  while  the  law  makes  him  responsible  to 
his  pupil.    lb, 

6.  An  executor  is  entitled  to  his  discharge  at  the  expiration  of  one  year;  his  accounts 
cannot  remain  open,  and  his  responsibility  be  continued  for  a  number  of  years ; 
and  when  they  have  been  once  settled  by  the  court  of  probates,  contradictorily  with 
the  heirs  of  age,  or  minors  represented  by  tlieir  tutors  or  under-tutors,  the  decree 
will  be  as  final  and  binding  on  such  heirs  as  any  judgment  in  an  ordinary  suit,  to 
which  they  may  have  been  parties.     lb. 

7,  Where  an  executor  is  also  tutor  to  the  minor  heir,  his  accountability  to  him  as 
executor,  should  be  finally  determined  before  he  enters  upon  his  administration 
as  tutor,  which  is  to  last  until  the  majority  of  his  ward.    Jb. 

8,  The  tutrix  of  the  minor  heirs,  cannot  administer  a  succession  by  virtue  of  her 
office  as  tutrix;  she  must  be  appointed  administratrix,  and  give  the  security 
required  by  law.  Payment  to  her  of  a  debt  due  to  the  succession,  would  not 
protect  the  party  making  it,  against  the  claim  of  the  heirs  of  age,  nor  of  the 
administrator,  should  one  be  afterwards  appointed.     TUdon  v.  jDcef ,  tutrix,  407. 

MORTGAGE. 

1.  The  purchaser  of  property  sold  under  a  fieri/aciat  subject  to  a  previous  mortgage, 
will  be  responsible  only  for  the  amount  of  such  mortgage,  and  any  surplus  he  nwy 
have  bid  above  that  amount  And  where  such  previous  mortgage  is  revoked  so 
far  as  a  third  person  is  concerned,  and  his  claim  declared  to  have  precedence  on 
the  proceeds  of  the  mortgaged  property,  the  amount  due  from  the  purehaaer  on 
account  of  the  mortgage,  will  be  first  applied  to  the  settlement  of  that  claim,  and 
the  balance  only  will  belong  to  the  holder  of  4he  mortgage. 

Oliver  and  other$  v.  Steveru,  therijf,  and  another,  86. 

2.  The  endorsers  of  a  note  secured  by  mortgage,  may,  subsequently  to  the  endorse- 
ment, execute  an  authentic  act  recognizing  such  endorsement,  and  an  autfaentio 
subrogation  of  the  mortgage  to  secure  its  payment.    Duncan  v.  lUam,  135. 

3.  Workmen,  or  others  having  a  privilege  on  improvements  erected  on  ground  on 
which  the  vendor  has  a  mortgage,  cannot  cause  such  improvements  to  be  sold  se- 
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parmtely  from  the  ground  on  whieh  they  stand  s  they  must  he  told  together,  io 
order  that  the  highest  price  may  be  obuined,  to  be  diTided  between  the  {mrtics, 
aeeording  to  appraisement — the  proceeds  of  the  improvements  to  the  parties 
haying  a  priyilege  on  them,  and  any  surplus,  with  the  price  of  the  land,  to  the 
vendor.    McDonough  t.  Le  Roy,  173.  • 

4.  T&e  right  given  by  art  686  of  the  Code  of  Practice,  to  a  creditor  having  a  privilege 
or  special  mortgage  on  property  seized  for  a  debt  of  which  all  the  instalments 
•re  not  due,  of  causing  the  whole  property  to  be  sold  on  terms  of  credit  corres- 
ponding with  the  periods  at  which  such  instalments  are  payable,  results  from  the 
principle  that  every  part  of  the  property  is  mortgaged  for  the  whole  of  the  debt, 
the  holders  of  the  -difTerent  instalments  secured  by  the  sapie  mortgage  being 
entitled  to  participate  in  the  distribution  of  the  proceeds.  But  it  does  not  follow 
that  the  mortgagor,  who  is  bound  for  the  whole  debt,  notm  ithstanding  the  in- 
saiBciency  of  the  property  mortgaged,  can,  in  an  action  by  the  holder  of  a  note 
for  the  instalment  already  due,  claim  as  a  right  that  the  property  should  be  sold 
on  such  terms,  especially  when  the  proceeding  is  by  an  ordinary  action. 

Florance  i.  Orlearu  J^avigaUtm  Company ^  824^ 

5.  Where  property  offered  for  sale  under  execution  is  mortgaged  to  secure  the  pay- 
ment of  notes,  not  yet  due,  with  the  accruing  interest,  the  purchaser  must  retain  in 
his  hands  enough  to  pay  such  notes,  with  interest  to  the  day  of  sale,  not  to  the  pe- 
riod of  the  maturity  of  the  notes. 

Firemehft  Inturance  Company  of  AVzp  Orleant  v.  GiUingham  and  other*,  305. 

6.  Where  the  consideration  of  a  mortgage  is  not  stated  in  the  act,  and  the  mortgagor 
pleads  a  failure  of  consideration,  parol  evidence  is  admissible  to  prove  the  nature 
of  the  consideration  and  its  failure.    Falcon  v.  BoucfurvilU,  337. 

7.  Where  property  brings  less  than  the  amount  ot  the  mortgage  of  the  creditor  at  whose 
suit  it  is  sold,  all  subsequent  mortgages  fall  to  the  ground,  and  the  slieriff  is  autho- 
rized to  erase  them.    Bart  and  othert  v.  Foley,  378. 

8.  The  Recorder  of  Mortgages,  having  erased  plaintiff's  mortgage,  without  his  con- 
sent ;  and  the  sheriff  having  sold  the  land,  seized  at  the  suit  of  the  plaintiff,  at  twelve 
months'  credit,  and  assigned  to  a  third  person  the  bond  taken  for  the  price ;  Held, 
that  plaintiff  may  look  to  the  Recorder  of  Mortgages  for  indemnity,  or  to  the  pro- 
ceeds of  the  sale  in  the  hands  of  such  third  person,  at  his  pleasure. 

Burthe  and  another  v.  Bernard,  395. 

9.  A  mortgage  creditor,  who  buys  the  property  subject  to  his  mortgage,  cannot  be 
compelled  to  pay  the  purchase  money,  which  he  is  entitled  to  receive  by  pre- 
ference.   Rodriguez,  syndic,  v.  Dubertrand  and  another,  535. 

10.  The  syndic  of  the  creditors  of  an  insolvent  is  entitled  to  a  commission  on  the 
proceeds  of  the  sale  of  the  mortgaged  property,  though  purchased  by  the  mort- 
gagee, who  retains  the  price  in  discharge  of  his  mortgage  claim. 

Maxan  v.  His  Creditors,  560. 

See  Executory  Process. 
NEW  ORLEANS,  CITY  OF. 

1.  Assessments  made  under  the  act  of  Sd  April,  1 832,  regulating  the  opening  and 
improvement  of  streets  and  public  places  in  the  city  of  New  Orleans,  are  pri- 
vileged as  to  third  persons,  only  from  the  time  of  inscription  in  the  office  of  the 
recorder  of  mortgages.     City  Bank  of  JVcw  Orleans  v.  Hide,  236. 

2.  The  First  Municipality  has  not  succeeded  to  the  rights  and  privileges  of  the  inhabi- 
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tanti  of  tho  old  city  of  New  Orleans,  nor  to  thme  of  the  oorpomtioa  created  by  iLe 
act  of  the  17th  of  February,  1805,  and  the  acta  supplementary  thereto.  It  is  the 
creature  of  the  act  of  the  8th  of  March,  1836|  and  to  it,  and  the  acts  amending 
it,  we  mutt  look  for  its  powers,  and  rights^  Fint  Mumdpatity  of  J^Tew  Orietsns  t. 
Commitnoner^of  the  General  Sinking'  Fund,  379. 
3.  The  corporation  of  the  city  of  New  Orleans,  which  existed  preTiouily  to  Mardi, 
1836,  is  in  a  state  of  liquidation,  and  is  represented  in  all  things  relating  to  its  set- 
tlement and  rights  by  the  Mayor  and  the  Commissioners  of  the  Sinking  Fund.  The 
real  property  which  belonged  to  it  at  the  time  of  its  dissolution,  belongs  to  the  Mo- 
nicipality  in  which  it  is  situated.    lb, 

NEW  TRIAL. 

1.  An  allegation  by  defendant,  on  a  motion  for  a  new  trial,  that  a  witness  testified  to 
admissions  made  by  him  in  an  unsuccessful  attempt  to  compromise,  will  be  disre- 
gnrded, unless  accompanied  with  an  affidavit  that  he  was  ignorant  of  the  circum- 
stance at  the  time  of  the  trial.    Burke  ▼.  Brazeale  and  another^  75. 

fi.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  diseoTcrcd  eTidence,where 
the  court  is  not  satisfied  that  the  party  could  not,  with  proper  diligence,  hare  dis- 
covered and  obtained  it  before  the  trial,  and  where  the  affidavit  contains  no  allega- 
tion of  its  importance  or  materiality.    Bonnet  t.  Legras,  99. 

3.  A  new  trial  should  never  be  granted,  where  the  ends  of  justice  have  been  attained. 
Mastm  V.  Lotdaiana  State  Jeanne  and  Fire  Inntrance  Co.,  198. 

NONSUIT. 

Defendant  Ltipulated,  as  part  of  the  price  of  a  lot  of  ground  and  certain  bank  stock, 
which  was  to  be  delivered  immediately,  to  pay  a  note  due  by  his  vendor  to  the 
plaintifT;  the  stock  was  not  ttansferrcd,  nor  the  contract  cancelled.  In  an  action  by 
the  plaintifts  on  the  note,  held,  that  the  judgment  in  favor  of  defendant  should  be 
one  of  non-suit,  as  the  stock  may  still  be  deli%'ered. 

Cittf  Bank  of  JVew  Orleans  ▼.  Deabian  and  oihere,  570. 

NOTARY. 

1.  The  want  of  a  si^al  to  the  certificate  of  a  notary,  will  be  no  objection  to  its  ad- 
mission in  evidence.  No  law  requires  that  a  notary  shall  furnish  himself  with  a 
seal.    Ijombeth  and  atiother  v.  Caldwell  and  others,  61 . 

3.  Under  the  act  of  14th  February,  1821,  the  certificate  of  a  notary  will  not  be 
sufficient  proof  of  notice  of  protest,  unless  attested  by  two  witnesses. 

Deblieujc  and  anotfier  v.  BuUard  and  another^  66. 

3.  A  notary,  commissioned  by  the  judge  of  the  Court  ot  Probates  to  make  the  partition 
of  community  property,  is  the  ministerial  officer  of  the  court;  and  on  his  certificate 
of  a  refusal  by  the  party  in  custody  of  tlie  property  to  produce  tlie  same,  a  dli«/rm^a« 
may  be  issued  to  enforce  a  compliance.     Stewart  v.  JPickard  and  othere^  415. 

4.  Where  different  notes  of  the  same  institution  are  held  by  the  same  individual,  tlie 
notary  having  to  make  a  separate  demand  on  each,  may  refuse  to  include  them  all 
in  a  single  protest,  and  claim  the  costs  of  protesting  each. 

TrezevaiU  and  others  t.  Monk  of  Temtesseey  465, 

NOTICE. 
1.  Where  it  is  provided  by  a  rule  of  court,  <that  in  all  cases  where  notice  ji  required. 
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and  no  timie  is  specified  in  the  Codi*,  three  days  shall  be  soffieieot,*  a  rule  taken 
on  the  29tli  of  June  to  show  cause  on  the  1  st  of  July,  will  not  be  sufficient  no- 
tice. Erwin  v.  Mc  Kinney  and  another,  2 1 7.  Same  v.  Kenny  and  another,  217. 
2.  After  issue  joined,  suitors  are  presumed  to  be  always  in  court,  attending  to  their 
business,  either  in  person  or  by  their  counsel,  and  are  consequently  bound  to 
notice  the  steps  taken  in  their  cases. 

Kohrif  syndic,  and  ot?iertfT.  fVa^^ner  and  another,  975, 

NOVATION. 

1.  The  acceptance  by  a  creditor  of  an  order  from  bis  debtor  on  a  third  person,  the 
proceeds  to  be  applied  towards  the  payment  of  his  claim,  when  such  order  was 
not  intended  to  operate  a  noration  by  substituting  a  new  debtor,  will  not  discharge 
the  original  debtor.    Baird  and  others  v.  Livingston,  182. 

2.  Plaintifif  was  holder  of  defendant's  note  for  the  purchase  of  a  lot,  subsequently  sold 
by  the  latter  to  a  third  person,  who  bound  himself  to  pay  the  iiote.  PlaiDtiff  did  not 
intervene  in  the  act  of  sale  from  the  defendant,  and  expressly  d'jclare  by  signing  it 
that  he  accepted  the  vendee  as  his  debtor;  but  he  always  looked  to  him  as  such,  re- 
ceived payments  from  him,  sued  in  his  own  name  on  the  agreement  in  the  contract 
between  him  and  the  defendant,  and,  after  obtaining  judgment,  granted  him  delay  on 
conditions  more  onerous  to  defendant  than  any  he  had  agreed  tot  Held,  tliat  defendant 
was  discharged.     H'alion  v.  Beauregard,  301. 

NULLITY  OF  CONTRACTS. 
See  Contracts,  III.  IV.      Salb,  V. 

NULLITY  OF  JUDGMENT. 

Where  a  judgment  has  been  obtained  against  a  party,  in  a  case  not  expressly  in- 
cluded among  those  in  which  the  Code  of  Practice  prescribes  tliat  an  action  of 
nullity  will  lie,  and  he  shows  that  he  will  sustain  real  injur}'  unless  he  can  obtain 
relief,  which  cannot  be  had  on  appeal,  and  the  case  presents  facts  on  which,  in  the 
other  states  of  the  Union,  a  court  of  equitj'  would  interfere, relief  may  be  g^-anted; 
but  not  unless  the  applicant  state  particularly  and  specially  the  n.iturc  of  the  de- 
fence, and  the  facts  on  which  he  seeks  relief,  and  prove  that  he  has  been  guilty  of 
no  laches.  It  will  not  suffice  to  allege,  that  he  has  a  good  and  valid  defence  to  the 
action.     Chinn  v.  First  Municipality  of  JVew  Orleans,  523. 

OPPOSITION  OF  THIRD  PERSONS. 

The  right  of  a  third  person  to  oppose  an  execution,  is  limited  to  the  cases  in  which 
he  owns,  or  has  a  privilege  on  the  property  seized;  and  in  tJic  former  case,  he  must 
make  out  a  clear  title  in  order  to  arrest  the  sale. 

Wafer  v.  Pratt,  sheriff',  and  anoOicr,  41. 

PARAPHERNAL  PROPERTY. 
See  Husband  and  Wife,  1,  2,  3,  4,  6. 

PARTIES  TO  AN  ACTION. 
See  Appeal,  IL   Pleading. 
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PARTNERSHIP. 

1.  Surviving  partners  cannot  sue  alone  for  a  partnership  debt  The  representatives 
of  the  deceased  partner  must  join  in  the  suit     Dick  and  others  v.  DunUtpy  5i. 

2.  Ordinary  partners  are  not  bound  in  aolido  for  the  debts  of  the  partnership;  nor  can 
one  partner  bind  the  others  unless  authorized  to  do  so,  either  specially,  or  by  the 
articles  of  the  partnership  itself,  or  unless  it  be  proved  that  the  partnership  iras 
benefited  by  the  transaction,  and  the  burden  of  proof  rests  on  the  party  who  seeks 
to  be  paid.    Dumartrait,  •Adrn'r,  and  others  v.  Gay  and  another,  6S. 

3.  A  retiring  partner  is  not  responsible  for  goods  delivered  after  the  dissolution  of 
the  firm,  nor  will  he  be  bound  by  any  acknowledgments  in  regard  to  them  made  by 
his  former  partner.      Clarke  v.  Jones  and  another,  78. 

4.  Where  the  endorsers  of  a  note,  who  were  partners  at  the  time  of  endorsement, 
have  been  discharged  by  want  of  legal  demand,  a  subsequent  promise  to  pay, 
made  by  one  of  them,  after  the  dissolution  of  the  firm,  will  not  be  binding  on  the 
other.    Hart  and  others  v.  Lang  and  another,  83. 

5.  A  provision  in  articles  of  co-partnership,  that  all  disputes  growing  out  of  the 
partnership  transactions  shall  be  submitted  to  arbitration,  does  not  apply  to  an 
action  instituted  aft^rthe  dissolution  of  the  partnership  by  the  death  of  one  of  the 
members,  for  a  final  settlement  of  the  partnership  affairs. 

Gallier  v.  fFalsh  and  another,  326. 
.6.  An  action  for  a  final  settlement  of  the  partnership  affairs,  against  a  surviving  partner 
and  the  curator  of  the  estate  of  a  deceased  partner,  in  which  the  petition  sets  forth 
acts  of  mismanagement  and  fraud;  is  not  a  claim  for  a  sum  of  money  in  the  mean- 
ing of  art  924  of  the  Code  of  Practice,  and  as  such  exclusively  within  the  jurisdic- 
tion  of  the  Court  of  Probates.  Such  an  action  is  properly  brought  before  a  eourt 
of  ordinary  jurisdiction,  in  which  a  jury,  if  called  for,  may  pronounce  on  the  ques- 
tion of  fraud.    lb. 

7.  A  surviving  partner  will  not,  by  consenting  to  the  appointment  of  experts  by  a  Court 
of  Probate  to  examine  the  partnership  books  after  the  death  of  his  co-partner,  so 
subject  himself  to  its  authority  as  to  preclude  his  right  to  except  to  its  jorisdietiftn. 

i&. 

8.  One  partner  cannot  sue  another  for  particular  sums  paid  on  account  of  the  concern ; 
the  action  must  be  for  a  final  settlement  of  the  |iartnership,  and  for  the  balance 
due  after  such  liquidation.    Jeandron  and  husband  v.  Boudraux,  tutor,  ^c,  383. 

9.  Where  a  partnership  has  been  dissolved  by  the  death  of  one  of  the  members,  an 
action  may  be  maintained  by  the  survivors,  and  the  legal  represeiatatives  of  the 
deceased.    MeCord  and  others  v.  West  Feliciana  Rail  Road  Co.,  519. 

10.  In  an  action  by  the  survivors,  and  the  curator  of  the  succession  of  a  deceased  part- 
ner, the  death  of  the  cumtor  pendente  lite,  is  no  cause  for  dismissing  the  suit  The 
action  may  be  prosecuted  by  the  heir8,or  other  legal  representatives  of  the  deceased 
partner.    lb, 

11.  An  entry  in  the  books  of  a  partnei-ship,  made  at  the  time  of  the  transaction,  will 
be  conclusive  between  the  parties,  unless  shown  to  be  erroneous.  The  partners 
were  the  mutual  agents  of  each  other,  and  such  an  entry  must  be  regarded  as  an 
account  rendered  of  the  transaction.  Armistead  and  another  v.  Spring,  567. 
Jarvis  and  another  v.  Armistead  and  others,  567. 

18.  Defendant  sold  to  one  of  the  plaintiffs  his  interest  in  a  partnership,  tlie  lattertaking 
his  place  in  the  house,  and  assuming  the  partnership  debts,  but  not  the  private  debts 
of  either  of  the  partners.  In  an  action  by  the  new  house,  against  the  retiring  partner, 
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for  the  amount  of  hia  private  account  with  the  old  firm.  Held,  that  the  new  partner 
taking  the  place  of  hia  Tendor,  can  have  no  greater  righta  than  the  latter;  that  each 
of  the  original  partnera  having  a  private  account  with  the  firm,  the  one  neceaaarily 
extingiiiahed  tlie  other  ^ro  tcoUo,  and  that  the  difference  between  the  two,  forma  a 
balance  due  from  one  partner  to  the  other,  to  be  adjuated  on  the  final  aettlcment  of 
the  concern ;  and  that,  by  the  efi*ect  of  the  aale,  the  private  account  of  the  retiring 
partner,  became  that  of  hia  aucceaaor.  Armistead  and  another  v.  Spring,  567. 
Jarvia  and  another  t.  Armistead  and  otherej  567. 

PAYMENT. 

1.  Where  there  haa  been  no  expreaa  imputation,  a  payment  muat  be  fmputed  to  the 
moat  oneroua  debt.    DenU  v.  Ramouin,  318. 

2.  A  debt  contracted  aa  aurety  for  another  ia  not  neoeaaarily  leaa  oneroua  than  one  due 
aa  principal ;  and  where  there  haa  been  no  expreaa  imputation,  a  pa3rinent  ia  not 
neceaaarily  to  be  imputed  to  a  debt  due  in  the  la^er  capacity,  rather  than  to  one 
due  in  the  former.  Whether  a  debt  be  more  or  leaa  oneroua,  dependa  on  the 
intereat  the  debtor  haa  in  diacharging  it    lb* 

PETITION. 
See  Pleading. 

PETITORY  ACTION. 
See  Pleading,  I. 

PLEADING. 

I.  Several  Kinds  of  Action. 
II.  Parties  to  Actions. 

III.  Petition,  and  Amendments  thereto. 

IV.  Exceptions. 

V.  Answer,  and  Amendments  thereto. 
VL  Demands  in  Compensation,  Reconvention,  and 

Warranty. 
VII.  Admissions  in  Pleadings 

I.  Several  Kinds  of  Action. 

1.  The  character  of  the  action,  whether  petitory  or  poaaeaaory,  ia  not  determined  by 
the  allegationa  in  the  petition  alone,  but  by  the  prayer  of  the  petition  and  the 
allegationa.    Hood  v.  Segreet,  109. 

S.  Where  the  petition  allegea  that  plaintiff  had  both  the  property  and  the  poaseaaion 
of  certain  alavea,  and  condudea  with  a  prayer  that  the  defendant  be  condemned  to 
deliver  up  the  poeseeaon,  the  prayer  makea  the  action  a  poaaeaaory  one  ;  had  the 
latter  been  for  the  recovert/  of  the  alavea,  the  action  would  have  been  a  petitory 
one.  So  where  the  petition  avera  that  the  plaintiff  owned,  and  had  poaaeaaed  aa 
owner  certain  alayea,  and  praya  that  he  may  have  judgment  for  them,  the  action 
will  be  a  petitory  one.    A. 
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3.  The  prayer  of  the  petition  determines  the  charaeter  of  the  action. 

Camby  ▼.  Le  Breion^  e  24  «. 

4.  Where  the  petition  makes  it  necessary  to  inquire  into  the  title  of  the  plaintiff, 
and  to  determine  its  validity,  the  action  is  a  petitory  one ;  and  he  must  make  oat 
his  tide  hefore  the  defendant  can  be  disturbed.    lb, 

5.  The  plaintiff  in  a  petitory  action,  must  show  a  good  and  legal  title  in  himself! 

Hart  and  others  r.  Foley,  378.     Wltu^ester  v.  Cain  andanoffter,  421. 

6.  A  defendant,  souglit  to  be  evicted  by  a  petitory  action,  may  urge,  by  way  of  excep- 
tion to  the  title  of  plaintiff,  any  thing  that  he  could  plead  in  a  direct  action  of  nullity. 

Hart  and  others  v.  Foley,  378. 

7.  The  proceeding  under  the  Idth  section  of  the  act  of  the  20th  of  March,  1839, 
authorizing  a  plaintiff  to  propound  interrogatories  to  third  persons  touching  any 
property  in  their  possession  belonging  to  the  defendant,  or  any  debt  which  they 
may  owe  to  the  latter,  was  intended  to  enable  the  plaintiff  to  get  at  property  he- 
longing  to  the  defendant,  in  the  possession  of  third  persons ;  but  it  cannot  be  nse<l 
as  a  substitute  for  a  direct  revocatory  action,  the  object  of  which  is  to  test  the  vali- 
dity of  titles  to  property  in  the  possession  of  such  third  persons.  The  latter  can- 
not be  deprived,  by  such  a  proceeding,  of  any  advantage,  or  means  of  defence  they 
would  have  in  a  direct  action  against  tbemo    Laville  v.  Hebrard,  435. 

See  Executory  Process.     Father  and  Child,  3. 
II.    Parties  to  Actions, 

8.  In  a  suit  by  the  holder  against  the  drawer  of  a  promissory  note,  negotiated  after 
maturity,  which  had  been  given  on  the  settlement  of  a  partnership  formerly  existing 
between  the  drawer,  the  payee,  and  a  third  person,  the  defendant  may  be  relieved 
by  showing  error  in  the  settlement,  without  making  his  partners  parties  to  the  suit. 

Ford  v.  Dosson,  39. 

9.  Surviving  partners  cannot  sue  alone  for  a  partnership  debt.  The  representatives 
of  the  deceased  partner  must  join  in  the  suit.      Dick  and  others  v.  Dunlap,  54. 

10.  A  creditor  who  wishes  to  hold  tlie  heirs  of  the  wife  responsible  for  a  community 
debt,  must  join  them  in  his  suit  against  the  husband,  for  the  latter  no  longer  re- 
presents the  community.     Hart  and  others  v.  Foley,  378. 

11.  An  action  can  only  Ix:  brought  by  one  having  a  real  and  actual  interest. 

EkUdi  v.  City  Bank  of  New  Orleans,  470. 

12.  Where  the  record  shows  that  all  tlie  persons  who  entered  into  the  origioal  contract 
with  the  defendants,  are  plaintiffs,  it  will  be  no  objection,  that  others,  who  became 
subsequently  interested  in  the  contract,  without  the  privity  of  the  defendants,  are 
not  made  parties  to  tlie  suit. 

Mc  Cord  and  others  v.  West  Feliciana  Rail  Road  Co.,  519. 

13.  Where  a  partnership  has  been  dissolved  by  die  death  of  one  of  the  members,  an 
action  may  be  maintained  by  the  survivors,  and  the  legal  representatives  of  the 
deceased.    lb, 

14.  In  an  action  by  the  survivors,  and  the  curator  of  the  succession  of  a  deceased 
partner,  the  death  of  the  curator  pendente  tite,  is  no  cause  for  dismisaing  the  soit. 
The  action  may  be  prosecuted  by  the  heirs,  or  other  legal  representatives  of  the 
deceased  partner.    lb, 

15.  Both  the  debtor  and  his  vendee  most  be  made  parties  to  an  action  to  annul  a 
aale,  flllaged  to  have  been  made  in  fraud  of  the  rights  of  the  plaintiff  as  a  pri- 
vileged creditor.    Potter  v.  Harmon  and  another,  525. 
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IS.  A  iMmreyanoe  of  daves,  in  another  state,  to  a  tmstee,  for  the  use  of  the  owner 
during  her  life,  and  for  the  purpose  of  being  emaneix>ated  afterwards,  Tests  a  legal 
litle  in  the  trustee,  who  may  sue  in 'this  state  to  enforce  the  trust. 

Jordan  v.  JBIacky  B75k 

III.  Petition,  and  Amendments  thereto, 

17.  Where  there  is  no  evidence  that  defendant  had  more  than  one  domicil,  it  is  un- 
neoessarj  to  state  in  the  sheriff's  return,  that  serricc  of  petition  was  made  at 
his  unuU  domiciL     Grifing;  cutnCx^  y.  Caldtoell  and  »ther»,  15. 

18.  It  is  not  necessary  that  it  should  appear  from  the  sheriff's  return,  that  the  copy 
of  the  petition  served  on  the  defendant  was  sealed  with  the  seal  of  the  court,  and 
certified  by  the  «lerk  to  be  a  true  copy.    lb, 

19.  In  an  action  against  a  party  for  the  proceeds  of  certain  Jloats,  or  pre-emption 
rights  of  settlers  on  the  public  lands,  sold  by  him  as  agent  for  the  plaintiff,  the 
name  of  the  settler,  as  well  as  the  range,  township,  and  section  of  the  public 
land,  on  which  the  settlements  were  made,  should  be  stated. 

JPipea  V-  Garrett,  adm*r.  19. 

30.  Service  of  cit  tion  must  be  accompanied  with  that  of  a  copy  of  the  petition ;  the 
latter  is  the  only  document  from  which  the  defendant  can  ascertain  the  demand 
with  which  he  is  required  to  comply. 

Harris f  for  the  umc,  &c.,  v.  ^exander  and  another ^  SO. 

21.  Service  of  a  copy  of  the  petition  must  appear  of  record]  no  other  evidence  than 
the  sheriff's  return  cjin  be  received  to  prove  it  It  may  be  waived  by  the  ap- 
pearance of  the  party,    lb, 

it2,  A  petition  may  be  amended,  so  as  to  change  the  action  from  a  possessory  to  a 
petitory  one.     Hoover,  tutor,  v.  Richards  and  Wife,  34. 

23.  An  affidavit  (hat  the  aHegadojia  in  the  petition  are  true,  is  a  sufficient  compliance 
with  a  law  which  requires,  tliat  the/ac/«  stated  in  the  petition  shall  be  sworn 
to.    Stanbrmigh  v.  Stott,  sheriff,  and  another,  43. 

24.  On  an  application  for  an  injunction  from  the  district  court  in  the  absence  of  the 
judge,  the  petition  must  be  addressed  to  the  judge  of  that  court,  and'not  to  tlie  parish 
Judge,  though  the  latter  be  Applied  to,  under  the  act  of  1835,  to  grant  it.    lb. 

Wadsvforth  v.  Harris  and  another,  96. 

25.  A  supplemental  petition  containing  no  new  allegations,  and  filed  for  the  sole 
purpose  of  propounding  interrogatories,  to  which  the  defendant  has  neglected  to 
answer  after  sufficient  time,  may  be  withdrawn,  by  leave  of  the  court,  afler  the 
-case  has  been  called  for  trial.    Mackin  and  others  v.  Rovley,  82. 

£6.  Where  a  petition  has  been  addressed,  by  mistake,  to  a  tribunal  different  from 
that  In  which  it  was  filed,  the  error  will  be  fatal.  No  judgment  by  default  can  be 
taken,  nor  can  permission  be  given  to  amend. 

Wadsvforth  v.  Harris  and  another,  96. 

27.  In  an  action  on  a  policy  of  insurance,  an  allegation  in  the  petition  that  the  de^ 
fendants  were  legally  put  in  default  will  be  suflicient,  without  expressly  alleging 
a  compliance  in  detail  witli  the  provisions  of  the  policy,  where  such  compliance  it 
proved  on  the  trial. 

Mason  v.  The  Louisiana  State  Marine  and  Fire  Insurance  Co.,  192. 

28.  An  afiidavit,  annexed  to  a  petition, by  a  party,  <  that  the  facts  are  true  to  the  best  of 
his  knowledge  and  belleV  is  as  positive  in  point  of  law,  as  if  the  words  <to  the  best 
of  his  knowledge  and  belieP  had  been  omitted. 

Jeweil  and  otha^s  v.  Jewell  and  others,  316. 
toL.  1.  82 
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29.  An  affidavit  ahoold  be  so  pOBitiye,  that  the  party  may  be  eonvioted  of  peijary  in 
case  of  his  swearing  falsely.    Jevfell  and  oiher$  r.  Jevtell  and  other*,  Sl6. 

SO.  In  an  action  on  a  contract,  the  original  of  which  has  been  lost,  it  will  be  sufficient 
to  aUe«;e  the  loss,  and  to  state  its  contents,  in  the  petition ;  proof  of  the  loss,  need 
not  be  offered  previous  to  the  trial.     Townsend  and  another  v.  Cald'ictU,  433. 

31.  A  variance  as  to  the  name  of  the  defendant  between  the  petition  and  the  note 
sued  on,  is  immaterial,  where  the  note  is  attached  to  the  petition. 

Tenney  v.  RusteU  and  otherty  449. 

32.  Wlicre  the  petition  claims  interest  only  at  five  per  cent,  but  refers  to  the  note 
annexed  to  it  which  bears  interest  at  ten  per  cent,  and  prays  for  general  relief,  the 
error  may  be  corrected  by  reference  to  the  note,  and  judgment  be  given  for 
interest  at  the  latter  rate.     Leverich  and  another  v.  Walden,  469. 

S3.  The  cause  of  action  must,  in  all  cases,  be  stated  with  sufficient  certainty,  to  pre- 
TQnt  a  repetition,  when  once  investigated  and  decided. 

Hatch  v.  City  Bank  of  JV«p  Orleans,  470. 

34.  Suit  on  a  contract  entered  into  by  certain  individuals,  the  petition  setting  fomh 
their  names,  and  reciting  that,  under  the  firm  of  Isaac  Jtfc  Cord  and  Company f 
they  had  undertaken  to  execute  certain  work,  fn  articles  of  partnership,  entered 
into  for  the  purpose  of  executing  the  work,  subsequently  to  the  contract,  it  ia 
provided  that  the  name  of  the  firm  shall  be  McCord  and  Company.  Heid, 
that  the  variance  between  the  name  of  the  firm  as  recited  in  the  petition,  and  aa 
set  forth  in  the  articles  of  ag^reement,  is  immaterial. 

McCord  and  others  v.   West  Feliciana  Bail  Road  Co,,  519. 

35.  Where,  in  an  action  on  sundry  bank  notes,  they  are  described  by  their  numbers 
and  letters,  and  by  the  names  of  the  President  and  Cashier  who  signed  them,  and 
are  annexed  to  the  petition  though  not  made  a  part  of  it,  the  description  will 
be  sufficient.     €iray  v.  Commercial  Bank  of  JVffw  Orleans,  533. 

36.  Notes  annexed  to  a  petition  cannot  be  withdrawn,  without  leaving  copies,  which 
will  form  part  of  tlie  reeord.    lb, 

37.  An  applicant  for  the  curatorship  of  a  succession,  is  not  bonnd  to  state  in  his  pe- 
tition to  the  Court  of  Probates,  the  grounds  on  which  he  claims  the  appointment, 
as  tlie  first  applicant  is  entitled  to  the  curatorship,  unless  legally  opposed.  In 
case  of  opposition,  he  may  show,  in  a  supplemental  petition,  the  grounds  of  his 
daim.    Succession  of  JPoSet,  559. 

IV.  Exceptions. 

38.  Wliere  a  dilatory  exception  has  been  filed  before  a  judgment  by  default,  it 
must  be  noticed,  though  followed  on  the  same  sheet  of  paper  by  an  answer  to  the 
merits.  The  last  clause  of  the  twenty-third  section  of  the  act  of  20th  March,  1839, 
only  prevents  the  filing  of  such  exceptions  after  a  judgment  by  default 

Se£rrest,  adm^x,  v.  Hood-^Re-htaring,  108. 
d9.  A  motion  requiring  plaintiff  to  state  more  clearly  his  cause  of  action,  is  too  late 
after  an  answer  to  the  merits.    Marr  and  others  v.  Bumes,  190. 

40.  A  defendant,  sought  to  be  evicted  by  a  petitory  action,  may  urge,  by  way  of 
exception  to  the  title  of  plaintiff,  any  thing  that  he  could  plead  in  a  direct  aetion 
of  nullity.    Hart  and  others  v.  Fhley,  378. 

41.  A  eiium  which  a  party  has  fiiiled  to  establish  in  a  direct  action,  cannot  be  set  up 
by  way  of  exception  in  another.  Armisteadand  another  v.  Spring,  567.  Jarvis 
and  another  v.  Amdstead  and  others,  567. 

42.  Non-payment  of  the  costs  of  a  suit,  for  the  same  cause  of  action,  previously  die- 
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continued,  it  not  niffieient  ground  for  a  dinmnal ;  but  will  justify  the  defendant  in 
delaying  to  answer  until  paid.  The  exception  is  a  dilatory  one.  It  is  not  neces- 
sary that  such  costs  should  hare  been  paid  in  money ;  it  will  be  sufficient,  if  the 
officers,  to  whom  they  were  due,  acknowledge  that  they  haye  been  satisfied,  as  the 
defendant  will  be  thereby  discharged  from  any  liability  for  them. 

Jordan  Vi  Slack,  575. 

V.  Answer  and  Amendments  thereto. 

id.  The  answer  cannot  be  amended  after  the  case  has  been  called  for  trial. 

Duval  T.  Xellam,  58. 

44.  A  jury  may  be  prayed  for  in  a  supplemental  answer;  but  it  will  be  in  the  dis- 
cretion of  the  court  to  permit  such  answer  to  be  filed.  It  will  be  properly  r^ected 
where  the  jurors  summoned  for  the  term  have  been  discharged,  and  allowing  a 
jury  would  delay  the  trial  a  whole  term*    Hooper  v.  Byanu,  exV.,  90. 

45.  An  answer,  changing  the  issue,  offered  to  be  filed  after  the  ease  has  been  fixed 
for  trial,  will  not  be  reeeived.    Landry  v.  Gamgt,  363. 

46.  Where  a  defendant  is-  eited  to  answer  within  a  certain  number  of  days,  he  is 
entitled  to  the  whole  of  the  last  day  to  file  his  answer. 

Fvwkr  ?.  Smith  and  hutbamly  448. 

47.  A  supplemental  answer,  filed  without  leare  of  the  court,  or  of  the  plaintiff,  will  be 
disregarded.    Callaway  r,  Web»ter,55S. 

VI.  Demands  in  Condensation^  Reconvention^  and  Warranty. 

48.  One  sued  as  security  on  the  promissory  note  of  an  insolvent,  may  plead  in  com- 
pensation and  reconYention  an  amount  of  money  due  to  the  principal  debtor,  in 
the  hands  of  plaintjff,  for  which  the  latter  had  given  no  consideration;  and  interest 
will  be  allowed  on  it  fh>m  the  date  of  the  judgment    Bronaugh  t.  JVeal,  2d. 

49.  A  defendant  will  not  be  allowed  to  amend  his  answer  for  the  purpose  of  citing  third 
persons  in  warranty,  whom  he  alleges  to  have  placed  tlie  slave  sued  for  in  his  pos- 
session, when  he  does  not  pretend  to  have  any  recourse,  nor  asks  for  any  judgment 
against  them.    Cawtkom  v.  W.  M  T,  McDonald,  55. 

50.  The  purchaser  of  a  slave  who  has  Sfiven  his  note  for  the  price,  and  afterwards  sold 
to  a  third  person  who  binds  himself  to  pay  the  note  due  to  the  original  vendor, 
when  sued  by  the  latter,  will  be  entitled  to  a  delay  to  cite  such  third  person  in  war- 
ranty.   MeClvre  and  another,  exVv,  ▼.  Copley  and  another, 

YII.  Admissions  in  Pleading. 

51.  A  judicial  avowal  or  admission  by  an  ancestor  is  as  binding  on  his  heirs,  as  it 
was  on  himselC    Boatner  v.  Scott,  546. 

52.  An  admission  made  in  the  course  of  judicial  proceedings,  cannot  be  retracted  to 
the  prejudice  of  the  adverse  party.    lb. 

PLEDGE. 
By  receiving  a  pledge  from  his  debtor,  a  creditor  incurs  no  obligation  to  grant  a 
delay.    Duncan  y.  Elam,  185. 

POLICE  JURY. 

Police  Juries  are  civil  corporations,  and  may  sue  and  be  wied. 

Police  Jitry  of  St.  UelenaT: Fbiker,  admh',S89, 
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POSSESSION. 

1.  One  who  does  not  possess  as  owoer^  cannot  acquire  a  title  hy  prescript fon. 

•  Wafer y  y.  Pratt ,  sfi^riffy  and  another,  4f - 

S.  Where  vendor  and  vendee  live  in  the  same  house,  possession  follows  title.  lb. 
3^  Where  one  takes  peaceable  possession  of  a  portion  of  the  public  domain,  to  which 

no  other  person  has  a  claim,  and  possesses  it  in  good  faith,  he  will  be  protected 

to  the  extent  of  his  enclosures.    Griffin  y,  CotteUy  142. 

4.  Actual  possession  of  part  of  a  tract  of  land,  with  title  to  the  whole,  is  possession 
of  the  whole  ;  but  the  partj  alleging  such  possession  mnst  show  fixed  and  certain 
boundaries  to  the  tract,  the  whole  of  which  he  claims  by  establisliiug  actual  pos- 
session of  a  part,  otherwise  possession  of  a  few  acres  might  be  extended  to  anj 
number,  according  to  the  interest  of  the  parly. 

Gillard  and  othert  v.  Glenn  and  others,  159. 

5.  Possession  pf  a  negotiable  instrument  endorsed  In  blank  li  prima  facie  evidence 
of  ownership,  and  yields  only  to  proof  to  the  contrary. 

Dusnn  ▼.  Charies- and  another,  195. 
(L  Prescription  cannot  avail  one  not  in  possession.    Sart  and  other*  v.  Foley,  378. 

7.  Defendant  being  in  possession,  no  prescription  can  bar  his  right  to  aontcst  the  vali* 
dity  of  the  title  under  which  the  plaintiff  claims.    Jb, 

8.  Art.  1988,  declaring  that  a  creditor  cannot  sue  to  annul  a  contract  made  Before  the 
time  when  his  debt  accrued,  appliea  to  contracts  apparently  complete  and  regu* 
larly  carried  into  effect  by  the  debtor,  and  does  not  extend  to  cases  whene  the  latter 
has  never  been  out  of  possession  of  the  property  pretended  to  have  been  sold,  and 
where  third  persons  have  treated  with  him  on  the  fiuth  of  his  being  the  owner  of 
the  property  so  found  in  his  possession.    Laville  v.  Htbrard  and  another,  435. 

POSSESSORY  ACTION. 
See  Pleading,  L 

PRESCRIPTION, 

I.  One  who  does  not  i>os8C88  as  owner,  cannot  acquire  a  title  by  prescription* 

Wafer  v.  PraU,  theriff,  and  another,  4f. 

fi.  Where  a  creditor,  with  a  view  to  apply  the  proceeds  to  the  settlement  of  his  debt, 
receives  from  his  debtor  the  conditional  acceptance  of  a  third  person  who  pro- 
mises to  pay  on  the  recovery  of  a  certain  amount  from  a  fourth:  Held,  that  the 
creditor  having  no  direct  action  against  such  fourth  person,  has  no  other  means 
of  establishing  his  insolvency,  than  by  prosecuting  the  acceptor}  that  until  such 
insolvency  is  established,  his  right  of  action  against  the  original  debtor  is  sus- 
pended ;  that  prescription  will  run  in  favor  of  the  latter  only  from  the  perio  d 
of  the  proof  of  such  insolvency,  and  that  the  prescription  of  &ve  years  under  art. 
3505  of  the  Civil  Code;  will  not  apply  to  such  a  case. 

Baird  and  otheror,  Idvingroton,  183. 

3.  The  proprietor  of  the  estate  owing  a  servitude,  is  bound  to  fix  the  place  where  he 
wishes  it  to  be  exercised,  and  until  he  does  so  prescription  for  non-user  will  not 
run.    J)e  La  Croix  v.  J^Tdan,  331 . 

4.  A  designation  in  the  act  of  sale,  by  the  porebaser  of  an  estate  subject  to  a  servitude 
of  way,  of  the  pjace  for  the  exercise  of  the  right,  is  a  aufiloient  delivery  of  the  way  to 
support  a  plea  of  preseription  for  noii-uaer»    lb. 
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9.  The  proYision  of  art.  786  of  the  Ci  vU  Code,  thst  the  time  of  prescriptioii  for  non- 
user  begins,  as  to  interrupted  servitudes,  from  the  day  when  they  ceased  to  be  used, 
cannot  be  eonstroed  to  prevent  preseription  where  the  servitude  has  never  been 
used.  If  such  a  servitude  be  lost  by  non-user  during  a  certain  time,  it  will  a  fortiori 
be  preseribed  where  it  has  never  been  used  at  all,  for  the  extinguishment  by  non- 
user  is  founded  on  the  presumed  abandonment  of  the  right  by  the  person  entided  to 
the  servitude.    De  La^Croix  v.  JVhlan,  321. 

6.  Where  the  prescription  of  non-user  is  opposed  to  the  owner  of  the  estate  to  whom  the 
servitude  is  due,  it  is  incumbent  on  liim  to  prove  that  he,  or  some  one  in  his  name 
has  used  the  servitude,  as  appertaining  to  his  estate,  within  the  time  necessary  to  es^ 
tablish  such  prescription.     J6. 

7.  The  prescripUon  of  five  years,  establislied  by  the  actpassed  the  10th  of  March,  1 834, 
^and  promulgated  the  28th  of  Aprils  following,  in  favor  of  purchasers  at   public 

sales,  runs  from  the  day  of  sale  j  but  where  the  sale  was  made  before  the  passage 
of  the  act,  prescription  must  be  reckoned  from  the  day  of  its  promulgation. 

Bourg  and  others  v.  Monginot  and  others,  331. 

8.  A  renunciation  of  prescription  may  be  proved  on  the  trial,  thougii  not  alleged  in 
the  petition.  Such  an  allegation  is  unnecessary,  for  the  plaintiff  cannot  know  tluit 
prescription  will  be  pleaded  in  the  answer.     Segond  \.  Landry,  335. 

9.  Waiver  of  prescription  may  be  proved  by  one  witness,  where  the  amount  of  the 
obligation  is  under  five  hundred  dollars.    lb. 

10.  The  english  text  of  article  3423  of  the  Civil  Code,  is  an  incorrect  translation  of 
the  original  french.  The  frcncli  text  is  copied  verbatim  from  article  2220  of  the 
Code  Napoleon ;  and  means  only,  that  no  renunciation  can  be  made,  at  the  time  of 
entering  into  a  contract,  of  the  right  of  pleading  a  prescription  which  may  be 
thereafter  acquired.  It  does  not  prohibit  the  renunciation  of  the  benefit  of  time 
already  elapsed,  to  prevent  prescription  from  being  accomplished,  which  is  but 
an  interruption  of  prescription  such  as  would  result  from  an  acknowledgment  of 
the  debt.  But  no  stipulation  can  be  made  to  prevent  its  running  anew,  the  mo- 
ment after  such  interruption.    lb. 

1 1.  Preseription  cannot  avail  one  not  in  possession.    Hart  andotherg  v.  FoUy,  378. 

12.  Defendant  being  in  possession,  no  prescription  can  bar  his  right  to  contest  the  va- 
lidity of  the  title  under  which  _the  plaintiff  claims,    lb, 

13.  Art  3499  of  the  Civil  Code,  which  prescribes  the  action  of  workmen  and  laborers 
for  their  wages  after  one  year,  does  not  apply  to  an  action  by  workmen,  for  specific 
work,  done  under  a  written  contract     Ttnmaend  and  another  v.  CaldveU,  433. 

14.  Attachment  by  plaintiff  of  goods  belonging  to  defendant,  in  the 'bands  of  third 
persons,  who  were  made  garnishees.  The  latter  delivered  up  the  goods,  except 
a  part  retained  to  secure  an  amount  due  to  them,  as  agents  of  a  ship,  for  fireight 
of  the  whole  lot  A  rule  having  been  obtained  by  the  plaintiffs  on  the  gar- 
nishees, to  show  cause  why  they  should  not  deliver  up  the  goods  retained,  the 
latter  suffered  it  to  be  made  absolute,  without  objection,  and  on  execution,  sur- 
rendered the  balance  of  the  goods  to  the  sheriff.  On  a  subsequent  rule  by  the 
owners  of  the  ship,  against  the  plaintiffs,  defendant,  and  sheriff,  to  riiow  cause 
why  the  freight  of  the  whole  lot  of  goods,  should  not  be  paid  by  preference  out 
of  the  balance  last  surrendered  by  the  garnishees:  Held,  that  the  defendant,  thougii 
without  interest  in  the  question  of  privilege,  as  between  the  plaintiffs  and  the 
owners  of  the  ship,  is  interested  in  defeating  the  claim  of  the  latter,  and  may 
plead  preseription  against  it  j  that  no  prescription  could  run  so  long  as  any  of  the 
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property  remained  in  tlw  hand*  of  tlie  Mgentt  of  the  ihip  ovners,  u  a  pledgee  for 
tlie  payment  of  the  freight,  soeh  pledge  being  a  itandiog  aeknowledgqieot  of  the 
debt}  and  that  it  eommenoed  Fanning  only  from  the  delivefy  of  the  gooda  to  the 
alieriflr,  from  whieh  time  the  ovnert  of  the  ihip  liad  fifteen  dayi  to  assert  their 
priyilege  for  the  freight,  and  one  year  to  urge  their  claim  against  the  debtor. 

WiUon  y,  Banneriy  556. 
15.  Prescription  is  interrupted,  vhererer  the  debtor,  or  possessor  acknowledges  the 
debt,  or  adverse  right,  against  whieh  it  was  running.    Jb. 

PRESUMPTION. 
See  Evidence,  VII. 

PRISON  BOUNDS. 

1.  To  preserve  his  recourse  upon  the  surety  in  a  bond  to  keep  the  prison  bounds,  the 
plaintiff  must  so  conduct  his  proceedings  as  to  be  at  all  times  able  to  subrogate 
the  former,  to  all  his  rights  and  privileges  against  the  debtor. 

Com$toeh  v.  Crfon,  528. 

S.  A  debtor,  arrested  on  a  capias  ad  aatitfaciendum,  having  given  security  to  keep  the 
prison  limits,  the  piaintifT,  on  discovering  property,  took  out  a  J!^  faciat,  and 
seized  it,  whereupon,  the  debtor  made  a  voluntary  suxrender  for  the  benefit  of  his 
creditors,  which  was  accepted  by  the  judge,  and  on  the  same  day  broke  the 
limits,  when,  all  proceedings  liavingbeen  arrested,  Utie  fieri  faciat  was  returned.  On 
the  opposition  of  plaintiff,  the  surrender  was  rejected;  and  the  latter,  luiving  aban- 
doned his  ^m/ac»a«,  sued  the  cecurity  on  his  bond.  Held,  that  the  fieri  facia* 
was  legally  issued,  and  gave  a  lien  on  the  property;  that  the  surrender  having 
been  set  aside,  the  plaintifi^  might  have  proceeded  to  make  his  money ;  and  that 
by  neglecting  to  do  so,  the  surety  was  released.     Jb, 

PRIVILEGE. 

1.  Mismanagement,  or  failure  to  pay  over  money  reeeived,  gives  no  privilege  upon 
the  property  of  an  agent.     Whatley  v.  Atutin,  adm^r,  SI. 

fi.  Privileges  are  only  allowed  where  the  law  expressly  accords  them.    R, 

S.  The  privilege  of  a  depositor  is  only  upon  the  price  of  the  thing  deposited,  where 
it  has  been  sold.    lb. 

4.  Where  a  factor  who  has  received  instructions  to  pay  a  debt  out  of  the  proceeds  of 
property  consigned  to  him  for  sale,  for  the  purpose  of  preventing  an  attachment, 
advances  the  amount,  and  pays  the  debt  before  any  attachment  is  levied,  liis  privi- 
lege for  such  advance  on  tlie  property  consigned  win  be  superior  to  that  acquired 
by  a  subsequent  attachment    Hundley  v.  Spencer  and  anoOier,  S09. 

f .  Privileges  do  not  necessarily  exist  without  registi'y ;  most  privileges  now  existing 
by  law,  are  required  to  be  recorded,  to  operate  against  third  persons. 

City  Bank  of  New  Orleans  v.  Huie,  236. 

fi.  Assessments  made  under  the  act  of  2d  April,  1 832,  regulating  the  opening  and 
improvement  of  streets  and  public  places  in  the  city  of  Xew  Orleans,  are  pri- 
Tileged  as  to  third  persons,  only  from  the  time  of  inscription  in  the  ofiice  of  die 
reoorder  of  mortgages.    lb, 

7«  A  steamer  hating  been  seized  and  advertised  for  sale  by  the  Marshal  of  the  City 
Court  of  New  Orleans,  under  several  executions  issued  on  judgments  obtained  in 
that  court  and  in  the  courts  of  the  associate  judges,   a  creditor  who  had  obtained  a 
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jadgment  agmintt  the  boat  in  the  District  Court  of  the  United  States,  paid  to  the 
Marshal  the  full  amount  of  all  the  exeentions  in  his  hands,  with  the  eosts,  in  order 
to  release  it  from  seizure,  and  place  it  in  the  possession  of  the  Marslial  of  the 
United  States  under  his  judgment,  notifying  the  Marshal  of  the  Gitj  Court  at  the 
time,  that  his  claim  on  the  boat  vas  a  privilege  of  a  higher  order  than  those  of  the 
judgment  creditors  at  whose  suit  it  was  seized.  On  a  rule  by  one  of  the  latter  to 
show  cause  wlij  bis  claim  should  not  be  paid  by  privilege  out  of  the  funds  in  the 
hands  of  the  City  Marshal,  the  creditor  who  had  obtained  a  judgment  in  the  United 
States  Court  having  intervened,  and  claimed  to  be  paid  by  preference  over  all 
the  other  creditors:  Held,  that  the  boat  not  having  been  sold,  and  the  payment  to 
the  City  Marshal  having  been  made  avowedly  to  release  it  from  seizure,  and  to 
enable  the  Marshal  of  the  United  States  to  take  possession  and  sell,  thus  depriving 
the  original  seizing  creditors  of  their  recourse  against  the  boat,  the  payment  to  the 
City  Marshal  must  be  r^;arded  as  a  satisfaction  of  the  executions  in  his  liands^  and 
the  amount  be  distributed  among  the  several  seizing  creditors  in  proportion  to  their 
respective  judgments.     Buckley  v.  McClotky  and  others j  312. 

8.  A  clerk  has  a  general  privilege  on  all  the  property  of  his  employer.  A  sale,  ac- 
eompanied  by  delirery,  destroys  this  privilege  (  not  so  an  attachment  The  pro- 
perty attached  belongs  to  the  original  owner,  until  divested  by  a  sale  ;  and  the 
privilege  of  a  clerk,  will  entitle  him  to  be  paid  in  preference  to  the  attaching 
creditor.     7\eman  t.  Murrah  and  another,  443. 

9.  I1ie  right  of  the  lessor  ove^  the  products  of  the  estate,  or  the  moveables  on  the  place 
leased,  is  of  a  higher  nature  than  mere  privilege.  The  latter  is  enforced  only 
on  the  price  of  the  moveables  to  which  it  applies ;  it  does  not  enable  the  creditor  to 
take,  or  to  keep  the  effects  themselves.  The  lessor,  on  the  contrary,  has  a  right  of 
pledge  on  them ;  and  may  seize  and  retain  them,  until  he  is  paid. 

GarretBon  v.  Wi  Creditort,  445. 

10.  The  privilege  of  the  lessor  on  the  products  of  the  estate,  or  on  the  moveables  on  the 
place  leased,  has  a  preference  over  all  other  privileged  debts,  such  as  expenses  of 
the  last  illness,  law  charges,  and  others  having  a  general  privil^;e  on  the  moveables. 
The  charges  for  selling  the  moveables  subject  to  the  lessor's  privilege,  must  be 
paid  before  the  rent,  as  they  are  necessary  to  procure  the  means  of  paying  it ;  and 
so  of  the  fimeral  expenses  of  the  debtor  and  his  family,  where  there  is  no  other 
source  from  which  they  can  be  paid,    lb, 

11.  Where  the  amount  applicable  to  the  payment  of  the  law  ^barges  privileged 
against  the  estate  of  an  insolvent,  is  insuffieient  to  pay  the  whole,  they  must  be  paid 
pro  rata,    lh» 

13.  A  ship  owner  may  retain  all  the  goods  shipped,  until  the  whole  freight  bill  is  paid. 
Every  part  of  the  goods  is  liable  for  the  whole  debt  "Where  a  part  only  of  the 
goods  shipped  have  been  retained  as  security,  it  will  be  liable  for  tho  whole 
freight     WUwn  v.  Bannen,  556. 

See  Prescription,  14. 
PUBLIC  LANDS  OF  THE  UNITED  STATES. 

1;  Where  one  takes  peaceable  possession  of  a  portion  of  the  public  domain,  to  which 
no  other  person  has  a  claim,  and  possesses  it  in  good  &ith,  he  will  be  protected  to 
the  extent  of  his  enclosures.    Orifin  t.  Cotten,  142. 

3.  A  eontract  to  sell  a  right  to  locate  a  certain  number  of  acres  <on  any  unappro- 
priated la  nds'  of  the  United  States  in  a  particular  state,  is  not  complied  with  by  the 
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offer  of  a  right  to  locate  such  number  of  acres  '  on  any  public  lands  in  that  state 
subject  to  entry.'  The  contract  contemplated  the  right  of  locating  upon  any  part  of 
the  public  domain  within  the  state,  vhile  the  oiler  restricted  it  to  sueh  portion  as 
had  been  once  offered  at  public  sale.    Righior  and  others  ▼.  PhelpSy  385. 

3.  The  proTiso  in  the  fourteenth  section  of  the  act  of  Congress  of  the  26th  of  March, 
1804,  erecting  Louisiana  into  two  territories,  and  providing  for  the  temporary 
gOTemment  thereof,  contemplates  two  classes  of  titles :  Jir»t,  those  granted  ac- 
cording to  the  ordinances  and  usages  of  the  Spanish  monarchy  to  heads  of  families, 
on  the  usnal  condition  of  settlement  on  the  lands  granted,  provided  such  condition 
had  been  complied  with  before  the  cession  to  the  United  States ;  secoiuUjft  such  as 
were  applied  for  after  the  settlement  had  been  made,  commonly  called  permissions 
to  settle  with  a  BequSta.  In  both  cases,  we  are  to  look  to  the  usages  of  the  Spanish 
monarchy  for  the  definition  of  an  actual  tettlery  rather  than  to  subsequent  acts  of 
Congress  providing  for  pre-emptions  in  &vor  of  persons'  who  may  have  settled 
upon,  inhaMted,  and  cultivated  a  part  of  the  public  domain.  This  proviso  re- 
cognizes the  authority  of  Spain  to  make  certain  grants,  after  the  date  of  the  treaty 
of  San  Ildefonso.  Congress  has  never  treated  the  question  as  exclusively  a  poli- 
tical one,  nor  decided  that  the  sovereignty  of  Louisiana  was  changed  at  that  period. 

Kenton  v.  The  Baronets  of  Pontaibor^Be-hearingy  355. 

4.  The  act  of  Congress  of  the  3rd  of  March,  1811,  providing  for  the  final  adjustment 
of  land  claims,  and  for  the  sale  of  the  public  lands  in  the  territories  of  Orleans 
and  Louisiana,  revived  by  the  act  of  the  llth  of  May,  1820,  and  the  act  of  the 
15th  of  June,  1832,  authorizing  the  inhabitants  of  the  state  of  Louisiana  to  enter 
back  lands,  continued  in  force  by  that  of  the  24th  of  February,  1835,  authorize  the 
purchase  of  any  vacant  land,  in  the  rear,  not  exceeding  the  quantity  in  the  front 
tracts,  leaving  it  to  the  discretion  of  the  party  to  purchase  any  quantity  he  may 
desire  within  the  prescribed  limits.  But  when  such  party  has  made  his  election, 
and  purchased  the  quantity  he  desired,  though  less  tluin  he  was  entitled  to  claim, 
he  cannot  afterwards  assert  his  original  rights,  to  the  prejudice  of  innocent  third 
persons,  acting  in  good  faith,  and  claiming  und^  other  laws.  Nor  will  it  suffice 
to  allege  that  he  acted  through  error,  and  purchased  less  than  he  was  entitled  to 
buy,  in  consequence  of  mistaking  the  number  of  acres  in  his  front  tract.  It  was 
his  duty  to  have  ascertained  the  number  of  acres  it  contained,  and  not  having 
done  so,  within  the  time  prescribed  by  the  acts  under  which  he  pivchascd,  his 
right  of  pre-emption  was  lost.    Landry  v.  Gautrtauy  372. 

5.  The  act  of  Congress  of  the  15th  of  June,  1832,  is  not  a  renewal  of  any  previous  act. 
It  is  an  independent  provision,  in  favor  of  those  who  had  not  had  the  benefit  of 
former  laws,  and  includes  an  entirely  new  class  of  cases  not  before  provided  for. 

lb. 

6.  Where  an  applicant  for  the  purchase  of  certain  public  lands,  under  an  act  of 
Congress  authorizing  the  sale  of  such  lands  -when  vacant,  docs  not  disclose  to  the 
Register  of  Public  Lands  or  to  the  Receiver  of  Public  Moneys  the  fact,  that  they 
w^ere  occupied  at  the  time  of  his  application,  tlie  'validity  of  the  sale  may  be  in- 
quired into,  without  any  previous  proceeding  on  the  part  of  tlie  United  States  to 
annul  it.  Tlie  court  is  bound  to  presume  that  the  officers  of  the  government 
would  not  have  sold  the  lands,  had  they  known  Uiat  they  were  occupied,  and  to' 
declare  the  s:ile  a  mUlity.     76. 

7.  The  Register  of  the  Land  Office  and  the  Receiver  of  Public  Moneys,  acting  as  a 
Board  of  Commissioners  for  the  adjustment  of  conflicting  land  claims,  under  the 
act  of  Congress  of  the  8th  of  May,  1822,  have  no  power  to  revoke  a  certificate 
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of  confirmation  onoe  granted,  nor  to  revise  their  own  deoisionB  iouohing  the  lo* 
cation  of  auch  oonflictliig  claims,  after  rights  have  been  acquired  under  them. 

Boainer  t.  Scott,  546. 

8.  The  act  of  Congress  gives  no  appeal  to  the  Commissioner  of  the  General  Land 
Office  from  the  decisions  of  the  Board,  but  he  may  withhold  a  patii^t,  when 
satisfied  that  a  certificate  of  confirmation  has  been  un&irly  obtained,  and,  perhaps, 
order  a  new  sorrey,  where  the  sorrey  presented  as  the  basis  of  a  patent,  is  shown 
to  vary  from  the  boundaries  mentioned  in  the  original  title.    lb, 

9.  A  varvej  of  a  portion  of  the  public  lands,  under  an  order  from  the  Land  Office, 
approved  by  the  Surveyor  General,  is'  eondusive,  unless  it  be  shown  that  it 
deviates  from  the  order.    lb. 

10.  A  copy  of  a  survey,  certified  by  the  Register  of  a  Land  Office  of  the  United 
States  to  be  a  correct  transcript  of  the  original  survey  in  his  office,  is  admissible 
in  evidence.  The  copy  is  properly  certified  by  the  officer  having  the  custody  of 
the  originaL    Jb, 

11.  A  copy  of  the  certificate  of  the  Commissioners  for  adjusting  land  claims  in  favOr 
of  a  claimant,  certified  by  the  Surveyor  General,  is  inadmissible.  It  should  be 
certified  by  the  Register  of  the  Land  Office.    lb. 

aUASI    OFFENCES. 

1.  Trespassers  are  liable  jointly,  each  for  his  virile  portion,  but  not  in  toHdo, 

Barney  v.  De  Russy,  sheriff  and  others,  75. 

3.  Where  a  landlord,  instead  of  resorting  to  tlie  means  provided  by  law  for  obtaining 
payment  of  his  rent  and  possession  of  his  premises,  takes  upon  himself,  without 
authority,  to  remove  the  property,  and  to  torn  out  the  fiimily  of  his  tenant,  he  will 
be  liable  in  damages ;  and  it  will  be  no  excuse,  that  such  removal  was  effected 
without  violence  or  iajury.     lytayer  v.  lAtUejohn  and  others,  140. 

9.  In  an  action  for  damage  to  plaintiff's  carriage  by  an  omnibus  belonging  to  the  de- 
fendants, it  is  not  necessary  that  the  plaintiff  should  prove  a  legal  title  in  the  do- 

I  fendants  to  the  omnibus ;  prima  facte  evidence  of  title,  such  as  public  reputation, 
will  be  sufficient,  and  for  this  purpose,  a  wimess  may  be  asked,  whether  the  defen- 
dants were  not  generally  reputed  to  be  its  owners.  It  will  be  for  the  latter  to  show 
that  they  were  not. 

Harl  V.  TVu  New  Orleans  and  Carrollton  Rail  Road  Co,,  178. 

4.  A  party  will  be  responsible  for  damage  occasioned  by  negligence  or  want  of  skill 
in  a  driver,  or  by  the  vicious  temper  of  his  horses,  where  the  latter  belonged  to 
him,  or  the  former  was  in  his  employment     lb. 

5.  The  responsibility  of  a  master  or  employer  for  the  aels  of  his  agents  or  servants, 
is  not  limited  to  cases  where  he  is  present  and  did  not  attempt  to  prevent  the  act 
complained  of.    Jb. 

6.  In  actions  against  officers  fer  neglects,  the  redress  in  damages  slould  always  be 
proportioned  to  the  injury  really  sustained.  It  would  be  unjust  in  such  cases  to 
place  the  plaintiff,  at  the  expense  of  the  defendant,  in  a  better  condition  than  he 
would  have  been  had  no  such  neglect  occurred. 

Bonnabd  v.  Boulignyp  sheriff,  292. 

7.  One  who  has  received  an  injury,  for  which  he  is  entitled  to  damages  in  a  civil 
aetion,  and  which  may  give  rise  to  a  criminal  prosecution,  may  lawfully  receive  a 
sum  as  the  amount  of  the  damages  to  which  he  is  entitled,  even  when  offered  in  the 

VOL.   1.  83 
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hope,  that,  heing  tttisfled  therewith,  he  will  not  retort  to  a  criminal  proteention; 
and  a  promise  to  pay  sneh  damages  is  a  goOd  consideration  ibr  a  note. 

BuUtrhf  ▼.  Blandtardy  340. 

RECONVENTION. 
See  Pleading,  48. 

liECORD. 

Notes  annexed  to  a  petition  cannot  be  withdrawn,  without  leaTing  copies,  which  will 
form  part  of  the  record.     Gray  t.  Commercial  Bank  qf  Ncto  Orleans^  5$$. 

RECORDER  OF  MORTGAGES. 
See  MoRTOAOB,   8. 

REDHIBITION. 

See  Sale. 

REGISTRY. 
See  Privileges,  5,  6. 

~  RES  JUDICATA. 

1.  Questions  which  hare  been  decided  in  another  action  between  the  same  parties,  or 
between  the  plaintiff  and  the  Tendor  of  defendants,  to  whose  rights  the  latter  were 
subrogated,  cannot  be  re-examined. 

Daughiers,  admW^  t.  Quiet  and  otfun,  37. 

S.  The  proceedings  in  a  court  of  probates  for  the  settlement  of  an  estate,  such  as  the 
probate  of  a  will,  and  the  order  for  its  execution,  cannot  be  considered  as  a  judg- 
ment binding  on  third  persons  not  parties  thereto. 

Bachal,  Tutor,  and  another  y,  Rachaland  Euabandy  115. 

S.  A  claim  which  a  partj  has  failed  to  establish  in  a  direct  aetion,  cannot  be  ael  up 
by  way  of  exception  in  another.  ArmUttad  and  anoffur  t.  Bpring,  567.  Jbrvt» 
and  another  ▼.  Armietead  and  others,  567. 

4.  A  question  decided  by  a  competent  tribunal  of  another  state,  after  due  proceed- 
ings, will  not  be  examined  into  by  the  courts  of  this  statte.  Jordan  y»  Black,  575. 

ROADS  AND  LEVEES. 

strict  compliance  with  the  law,  and  the  police  regulations,  must  be  shown,  to  legalize 
a  sale  of  land  by  Commissioners  of  Roads  and  Levees,  made  to  pay  for  work  done 
thereon.     Wtnduster  ▼.  Cain  and  another,  4S1. 

RULE  OF  COURT. 

Where  it  is  ^proTided  by  a  role  of  court  '  that  in  all  cases  where,  notice  i<  required, 
and  no  \ime  is- specified  in' the  Code,  three  days  riiall  be  sufficient,*  amletaken 
on  the  919th  of  June  to  show  cause  on  the  1st  of  July,  will  not  b6  sufficient  notiee. 
EriHn  t.  3§bKinny  MdcuMAtr,  917.    Sdme  v.  Kenny  and  another,  917. 


RUI^B   TO  SHOW  CAUSE. 

On  »  rule  to  show  cause  whj  an  order  of  arreat  abould  not  be  diaaoWed,  in  a  ease  in 
wbich  property  had  been  pre^ioualy  attached,  proof  of  the  insufficiency  of  the 
property  attadied  will  not  be  on  the  plaintiff,  where  its  suffieieocy  was  not  made 
a  ground  of  the  rule  to  q,ua8h  the  arrest 

Nmo  OrUaru  Canal  and  Banking  Co.  ▼.  Camly,  231. 

SALE. 
I.  SequiriUs  of  a  Sale. 
IL  Remedy  of  Vendor. 

III.  WarfoiUy. 

IV.  Evietion. 

V.  ResdsHon  on  account  of  Redhibitory  Defects, 

Lesion^  Fraudf  Sfc. 
VL  Judicial  Sales.  • 
VII.  Sales  per  Aversionem. 
VIII,  Sale  of  Litigious  Rights. 

I.  Requisites  of  a  Sale. 

1,  A.  sale  is  complete  as  to  the  parties,  as  soon  as  the  terms  are  agreed  upon  \  but  as 
to  third  persons,  a  delivery  must  take  place  before  their  rights  can  be  affected. 

Copley  V.  BafwcUf  «f  V,  26. 

2.  On  the  sale  or  transfer  of  a  debt,  delivery  is  affected  as  to  third  persons  by  notice 
tp  the  debtor  of  the  transfer.    i&. 

S.  Wl^ere  vendor  and  vendee  live  io  the  same  house,  possession  follows  title. 

Wafer  v.  PrcUtt  Aerif,  and  another,  41. 
i»  The  acknowledgment  of  delivery  made  by  the  veodor  of  certain  slaves  in  the  deed 
of  sale,  is  sufficient  against  a  naked  posseaaor  without  title. 

Cawthom  r.  W.  N,  T.  McDonald,  55. 

5.  Improvements  made  on  the  public  lands  may  be  sold, and  area  good  consideration 
for  a  note,  thou|^  such  sale  gives  no  title  to,  nor  any  lien  or  pririlege  on  the  land, 
independently  of  the  rights  cooferred  by  the  laws  of  the  United  States. 

RaJtcUff  V.  Briefer,  57. 

6.  A  designation  in  the  act  of  sale,  by  the  purchaser  of  an  estate  subject  to  a  servitude 
of  way,  of  the  place  for  the  exercise  of  the  right,  is  a  sufficient  delivery  of  the  way 
to  support  a  plea  of  prescription  for  non-user.    De  La  Croix  v.  Nolan,  321. 

7.  Where,  by  an  agreement  among  Uie  heirs,  the  community  property  is  adjudicated  to 
the  widow,  on  the  condition  of  her  paying  the  portions  due  to  each  of  the  heirs,  such 
adjudication  amounts  to  a  sale,  and  vests  the  estate  in  her. 

fVinchetter  v.  Cain  and  another,  421. 

8.  Any  irregularity  in  the  adjudication  to  the  widow  of  the  interest  of  a  minor  heir  in  the 
property  of  a  community,  can  only  be  taken  advantage  of  by  such  heir,  or  by  those 
olauniog  under  him.    lb. 

9#  An  exchange  of  a  military  site  for  other  land,  is  valid  as  a  sale,  under  the  act  of 
the  3rd  of  March,  1819,  authorizing  the  sale  of  certain  military  sites.  An  ex* 
change  is,  in  effeet,  but  a  double  lale.  ^         CuUiver  v.  Ser^e  and  another,  427. 
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11.  Remedy  of  Vendor. 

10.  Where  a  TeDdor,  between  whom  and  the  defendant^ no  privity  exiats,  aelh  to  the 
agents  of  the  latter  goods  known  to  be  for  the  use  of  their  principal,  bat  looks 
to  soeh  agents  exclasively  for  payment,  and  after  .the  failure  of  the  latter  to  pay 
soifers  more  tlian  fifteen  months  lo  elapse  before  applying  to  the  principal, 
daring  which  time  he  had  settled  with^is  ^agents,  thejprineipal  will^not  be  liable 
to  such  vendor. 

J^ew  Cattle  Maimfacturing^  Co,  yi,JUdlIlvver\R<dl  Road  Co,y  145. 

11.  Agents  or  factors  of  merchants  residing  in  a  foreign'oouotry  are  personally  liable 
upon  all  contracts  made  by  them  for  their  employers,  whether  they  describe  them- 
selves as  agents,  or  not,  in  the  contract.  In  such  cases  it  is  presumed  that  the  credit 
is  given  exolasively  to  them,  to  the  exoneration  of  their  emplo^'ersj  but  this  pre- 
sumption may  be  rebutted  by  proof  that  the  credit  was  given  to  both  or  to  the  prin- 
cipal only.    lb, 

12.  The  yendor^of  slaves,  sold  in  a  lump,  received  from  the  purchaser  a  note  for  the 
price,  endorsed  by  a  third  person  as  surety  for  its  payment,  and^subsequently  par- 
chased  from  his  vendee  a  part  of  the  slaves:  Held,  that  the  vendor's  privilege,  and 
the  surety's  right  of  subrogation  to  it,  were  indivisible  \  that  the  latter  existed  en- 
tire as  to  all  the  slaves,  for  the  full  amount  of  the  debt;  and  that  it  oould  not  be 
divided  and  restricted  to  certain  slaves,  for  certain  amounts,  at  the  will  of  the 
original  vendor ;  and  that  by  such  re-purchase  tlie  endorser  was  dlaehai^ged.  Had 
the  vendor  repurchased  all  the  slaves,  his  privilege  would  have  been  extinguished 
by  eonftision  ;  and  the  subrogation  to  which  the  surety  would  be  entitIed*on  pay- 
ing the  price,  would  have  become  impossible.    Hereford  v.  Chaae^  SIS. 

IS.  llefendants  purchased  of  plaintiff  certain  shares  of  the  stock  of  a  bank  just  incor- 
porated, for  which  they  bound  themselves  to  pay  a  premium  of  so  much  a  share,  pro- 
vided the  institution  should  go  into  operation  by  a  time  fixed  in  the  contract ;  the 
vendor  finding  that  the  bank  could  not  go  into  operation  unless  an  arran^-^^ment  were 
made  which  required  a  reduction  of  the  number  of  shares  allotted  to  each  subscri- 
ber, consented  to  such  reduction,  in  consequence  of  which  he  was  unable  to^  deliver 
the  whole  number  of  shares  he  had  contracted  toftimish:  Held,  that  as  the  reduction 
was  brought  about  by  his  own  act,  he  was  only  entitled  to  recover  the  premium 
agreed  upon,  for  the  number  of  shares  he  was  enabled  to  deliver. 

Seffhert  v.  J\/ew  Orleant  Improvement  and  Banking  Co.,  239. 

III.  Warranty, 

14.  The  purchaser  of  a  slave  who  had  given  his  note  for  the  price,  and  afterwards 
sold  to  a  third  person  who  binds  himself  to  i>ay  tlie  note  due  to  the  original, vendor, 
when  sued  by  the  latter  will  be  entitled  to  a  (|play  to  cite  such  third  person  in  war- 
ranty.   McClure  and  another  ex^rt,  v.  Copley  and  another,  133. 

See  Pleading,  49,  50. 
JV.  Eviction. 

15.  In  an  faction  by  the  endorsee  against  the  maker  and  endorser  of  a  note  given  for 
the  price  of  a  slave,  evidence  that  the  slave  has  instituted  a  suit  for  her  freedom,  will 
not  entitle  the  defendant  to  a  continuance  until  such  suit  can  be  decided ;  but,  at 
most,  to  a  suspension  of  the  payment  of  the  price,  until  security  is  givcii£aoeording 
t9  art.  2535  of*  the  Civil  Code.    Dunin  v.  Charlet  and  anfither,  195. 
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m.  It  is  not  neoeMaiy  that  the  pnrehaser  ihoold  be  actually  dispossetiecl^^to  constitate 
an  eTietion.  It  may  take  place  where  he  continues  to  hold  the  property,  if  under 
a  different  title  from  that  transferred  to  him  by  his  yendor,  as  where  he  inhe- 
rits it,  or  acquires  it  by  purchase  from  the  true  owner.     Landry  v.  Oamety  362. 

17.  Where  a  tract  of  land  purchased  by  defendant  from  the  piaintifT,  was  seized  and  sold 
for  a  debt  due  by  the  latter,  as  curator  of  a  minor,  and  defendant  became  the  pur- 
chasen  Held,  that  defendant  continued  to  hold  under  the  title  of  his  original 
rendor,  the  sheriif  *s  deed  purporting  to  transfer  to  him  nothing  more  than  the  title 
of  the  latter,  and  that  such  purcliaae  cannot  be  viewed  as  an  actual  eviction, 
authorizing- the  vendee  to  refuse  the  payment  of  the  price,  or  to  recover  it  back 
when  paid ;  and  that  it  can  give  him  no  other  or  greater  rights  than  he  would  have 
had,  if,  to  avoid  being  dispossessed,  he  had  paid  the  debt  of  his  vendor;  in  which 
case  he  would  have  had  an  action  of  warranty  for  the  reimbursement  of  the  amount 
paid.     lb. 

18.  Though  it  may  well  be  doubted,  whether,  in  a  regular  hypothecary  action,  the  party 
in  possession  ia  bound  to  give  notice  of  the  seizure  to  his  vendor,  as  demand  must 
be  made  of  the  principal  debtor  thirty  days  before  resorting  to  the  mortgaged  pro- 
perty in  the  hands  of  a  third  possessor,  which  may  be  considered  as  sufficient 
notice,  yet  where  the  property  is  seized  in  the  hands  of  the  latter,  under  the  de* 
cree  of  a  court  having  no  jurisdiction  to  order  said  seizure,  raHone  materim^  it 
wiU,be  his  duty  to  resist  such  illegal  process,  or  to  notify  his  vendor.    /6. 

V.   Bescission  on  account  of  Redhibitory  Defects^  Lesion^ 
Frauds  ^e. 

19.  Where  a  slave  dies  of  a  disease  contracted  since  the  sale,  but  before  any  redhibi- 
tory action,  the  loss  must  be  borne  by  the  purchaser. 

JRper,  adm*ry  v.  JSTuttaU  and  another ,  46. 

SO.  Death  from  a  congestive  fever  contracted  since  the  si|le,  is  a  fortuitous  event 
vithin  the  meaning  of  arL  2511  of  the  Civil  Code.   Jb. 

21.  Where  a  slave  had  been  sick  for  several  days,  and  no  physician  had  been  called 
until  within  three  hours  of  her  death,  such  neglect  will  prevent  a  recovery  of 
her  value,  though  she  may  have  been  affected  with  a  redhibitory  disease.    R, 

82.  A  purchaser  is  bound  to  take  such  care  of  the  thing  sold  which  he  intends  to  re- 
turn, as  might  be  expected  from  a  prudent  fiither  of  a  family.    Jb. 

23.  The  action  of  rescission  for  lesion,  was  intended  for  the  protection  of  those,  who 
have  been  driven  by  their  necessities,  or  have,  through  weakness  or  improvidence, 
suffered  a  loss  on  the  sale  of  land  of  more  than  half  its  value. 

Copley  V.  FUni  and  another,  125. 

24.  Plaintiff  was  purchaser  of  a  piece  of  land  containing  two  thousand  acres,  and  va- 
lued at  six  thousand  dollars,  belonging  to  an  absentee,  sold  by  order  of  the  police 
jury  to  defray  the  expense  of  repairing  a  road  passing  through  the  tract,  for  two  hun- 
dred and  seventy  dollars;  afterwards  sold  his  title,  without  warranty,  to  defendants, 
for  twelve  hundred  and  fifty  dollars ;  part  of  this  amount  not  being  paid,  he  ten- 
dered what  had  been  received,  with  interest,  and  prayed  for  a  rescission  of  the 
sale  on  the  ground  of  lesion  beyond  a  moiety,  or  for  a  judgment  for  the  balance  of 
its  value :  Held,  that  plaintiff's  object  being  to  make  a  further  profiti  and  not  to 
protfiot  himself  from  the  consequence  of  his  own  weakness  or  improvidence,  he 
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,   did  not  bring  himaelf  vitkin  the  provisiona  of  the  GodeJiMid  that  an  action  ot 

lesion  would  not  lie,     Copley  t.  J^tU  and  eatother^  125. 
85.  In  a  redhibitory  action  for  the  rescission  of  the  sale  of  a  BlaTe,  an  offer  to  reCnm 

the  slave  is  sufficient,  if  rejected,  without  an  actual  tender. 

Amutrongy,  Mooney,  167. 

26.  Where  an  applicant  for  the  purchase  of  certain  public  lands,  under  an  act  of 
Cong^ress  authorizing  the  sale  of  such  lands  when  vacant,  does  not  disclose  to  the 
Register  of  Public  Lands,  or  to  the  Receiver  of  Public  Moneys,  the  fact  that  they 
were  occupied  at  the  time  of  his  application,  the  validity  of  the  sale  may  be  ior 
quired  into,  without  any  previous  proceeding  on  the  part  of  the  United  States  to 
annul  it  The  court  is  bound  to  presume  that  the  officers  of  the  government 
would  not  have  sold  the  lands,  had  they  known  that  they  were  occupied,  and  to 
declare  the  sale  a  nullity.    Landry  r,  Gautreau,  372, 

27.  In  an  action  for  the  rescission  of  the  sale  of  a  slave,  on  account  of  a  redhibitory  dis- 
ease, existing  at  the  time  of  the  sale,  and  of  which  he  subsequently  died,  there  will 
be  judgment  for  the  defendant,  where  it  is  proved  that*soch'slave  had  not  received 
from  the  plaintiflf  the  attention  and  care  which  his  situation  required. 

Palmer  v.  Taylor  and  another,  412. 

28.  PlaintilF  having  obtained  a  decree  for  separation  of  property  from  her  husband, 
purchased  a  slave  in  her  own  name.  Five  months  after  the  decree,  the  slave  was 
seized  at  the  suit  of  creditors  of  the  husband;  and  seven  months  after  the  seizure,  she 
took  out  execution  against  her  husband.  The  creditors  allied  that  the  slave  was 
seized  in  the  possession  of  the  husband,  and  was  paid  for  by  money  fumiahed  by 
him  $  and  no  evidence  was  offered  to  disprove  these  allegations.  Held,  that  an  at- 
tempt to  execute  the  decree  of  separation  after  such  a  length  of  time,  could  not 

'  alfect  the  rights  of  the  judgment  creditors ;  that  the  decree  was  forfeited,  and  the 
oommuniiy  not  dissolved  j  that  the  property  having  been  purchased  in  the  name  of 
one  of  the  spouses,  belonged  to  the  community,  and  was  liable  to  seizure  for  the 
debts  of  the  husband  |  and  that  there  was  no  necessity  for  the  creditois  to  institute 
a  direct  action  agaipst  the  wife,  to  annul  the  sale.    Bertie  v.  Walker,  therijf,  431 . 

29.  Both  the  debtor  and  his  vendee  must  be  made  parties  to  an  action  to  annnl  a  sale, 
alleged  to  have  been  made  in  fraud  of  the  rights  of  the  plaintiff  as  a  privileged 
creditor.    Potter  v.  Harman  and  another,  525. 

30.  One  who  has  sustained  no  injury  by  a  sale,  has  no  right  to  annul  it,  though  it  may 
have  been  intended  to  defraud  him. 

Potter  V.  Harman  and  anotber-^JRe-^tearitig',  527. 
d.I,  Action  to  rescind  the  sale  of  a  tract  of  land;  verdict  for  the  plaintiff  for  th«  land, 
and  in  fiivor  of  defendant  and  reconvenor  for  the  purchase  money ;  and  decree 
accordingly,  declaring  the  land  to  be  the  property  of  the  plaintiff,  and  ordering 
the  defendant  to  put  him  in  possession,  on  his  paying  the  purchase  money :  Held, 
that  the  decree  contains  two  distinct  judgments,  one  in  &vor  of  the  plaintiff*  for 
the  land,  and  the  other  for  the  defendant  fur  tlic  price;  tliat  the  riglit  to  have  it 
executed  is  reciprocal ;  and  tluit  both  parties  must  be  placed  on  the  same  footing; 
and  that  the  defendant  may  take  out  an  execution  for  the  price,  tliough  the  plaintiff 
may  not  have  demanded  the  execution  of  tlie  judgment  in  his  favor. 

Black  v.  Catktt  and  amther,  540. 

VI.  Judicial  Sales, 
S2j  Joining  in  th^.  nlc,  and  sigoing  the  sheriff's  deed  for  property  sold  uwler.a  JS^ri 
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fadasy  doea  not  amount  to  fluch  an  acqoieieenee  in  the  judgment,  or  yolontary 
execution  of  it,  as  vill  depriye  the  party  of  the  right  to  appeal.  It  would  amount 
at  most  to  the  vavei'^of  a  monition  so  far  as  he  was  concerned. 

Prentice  t.  Cheroning,  71. 

33.  A  sale  of  property  under  exeeutlon  Onf  a  judgment  fi:t)m  which  no  suspensive  ap- 
peal has  been  taken,  will  divest  the  title  of  the  owner,  though  the  judgment  be  after- 
wards reversed.     ff^Otama  v.  GaBienj  94. 

34.  A  sale  of  property  by  the  sheriff  under  an  execution,  after  the  judgment  has  been 
satisfied,  will  give  no  title,    lb. 

35.  Where  a  judgment  has  been  rendered  in  fiivor  of  the  plaintiff,  the  whole  judgment 
including  the  costs,  is  his  property.  He  is  supposed  to  have  advanced,  or  to  be 
liable  for  the  costs;  and  the  sheriff  has  no  right,  in  violation  of  the  orders  of  the 
plaintiff  or  his  attorney,  to  sell  the  property  seized,  in  order  to  secure  their  pay- 
ment.   Such  a  sale  will  be  void.    lb. 

36.  Workmen,  or  others  having  a  privilege  on  improvements  erected  on  ground  on 
which  the  vendor  has  a  mortgage,  cannot  cause  such  improvements  to  be  sold  se- 
parately from  the  ground  on  which  they  stand  \  they  must  be  sold  togetlMr,  in 
order  that  the  highest  price  may  be  obtained,  to  be  divided  between  the  parties,  ac- 
cording to  apprafsement-^-^e  proceeds  of  the  improvementsto  the  parties  having  a 
privilege  on  them,  and  any  surplus,  with  the  price  of  the  land,  to  the  vendor. 

MeDmmugh  v.  Le  Boy,  If 8, 

37.  The  prescription  of  five  years,  established  by  the  act  passed  the  10th  of  March, 
-     1834,  and  promulgated  the  28th  of  April  following,  in  &vor  of  purchasers  at  pub- 
lic sales,  i*uns  from  the  day  of  sale ;  but  where  the  sale  was  made  before  the  passage 
of  the  act,  prescription  must  be  reckoned  from  the  day  of  its  promnlgation< 

Bourg  and  others  v.  Monignot  and  others,  331. 
38. 'A  debtor  who  lias  surrendered  his  property  to  his  creditors,  cannot,  after  (he 
proceedings  in  insolvency  Kave  been  closed,  interfere  and  set  aside  a  sale,  by  the 
syndic,  of  property  in  the  hands  of  an  ihnoceht  purchaser. 

Smith  and  another  v.  De  Lalande  and  another,  384. 
39. 'Strict  compliance  with  the  law,  and  the  police  regulations,  must  be  shown,  to  le-^ 
galize  a  sale  of  land  by  Commissioners  of  Roads  and  Levees,  made  to  pay  for  work 
done  thereon.     Wim^ester  v.  Cain  and  another,  421. 

40.  Under  the  act  of  the  15th  of  March,  1830,  the  owner  of  lands  sold  for  taxes  due 
to  the  state,  may  redeem  the  same,  in  the  case  of  non-residents  at  any  time  within 
two  years,  and  in  all  other  cases  within  one  year.    lb. 

41.  The  law  authorizing  the  redemption  of  lands  sold  for  taxes,  will  be  interpreted, 
liberally,    lb. 

VII.  Sales  Per  Aversionem, 

43.  A  sale  per  avertionem  conveys  all  the  land  between  the  designated  boundaries, 
without  regard  to  the  number  of  acres  mentioned;  but  the  sale  of  a  tract  of  a  cer- 
tain number  of  acres,  between  certain  limits,  qualified  by  the  expression  '  so  as  to 
Include  the  said  number  of  acres,'  will  not  be  considered  a  sale^er  ofoersionemf 
but  a  sale  of  the  number  of  acres  specified. 

Boover,  tutor,  v.  Sichardt  and  Wife,  34. 

VIII.  Scde  of  Litigious  Mights. 
■43.  One  «agtiait  nhma  a  titigleiu  tight4iar1»eeD^'f«nfai8ed,  may  be  rekwed  iSken^ 
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from,  bj  paying  the  transferree  the  real  price  of  the  transfer,  vlth  interest  from  its 
date.     Winchetter  r.  Cain  and  another ^  421. 

SAN  ILDEFONSO,  TREATY  OF.' 
See  Treaty. 

SEIZURE  AND  SALE,  ORDER  OF. 
See  Executory  Process. 

SEPARATION  OF  PROPERTY. 
See  Husband  and  Wife,  13,  17. 

SECIUESTRATION. 

1.  A  eourt  of  Probates  may  order  the  sequestration  of  papers,  belonging  to  a  sacoes- 
sion  administered  under  its  authority,  when  unlawfully  retained  by  a  third  person. 

CordeSf  curator^  v.   Clarke,  271. 

3.  Under  the  act  of  20th  March,  1839,  aeo.  6,  a  writ  of  sequestration  may  be  issued  in 
all  cases,  -where  one  party  fears  that  the  other  will  conceal,  part  with,  or  dispose  of 
the  moveable  or  slave  in  his  possession,  during  the  pendency  of  the  suit  To 
obtain  such  sequestration,  it  will  suffice  that  the  applicant  make  oath,  that  he 
fears  and  believes  that  the  moveable  or  slave  will  be  illegally  disposed  of  by  the 
defendant    Dumonteil  and  others  v.  Dubroqua,  531  • 

SERVITUDE. 

3.  The  proprietor  of  the  estate  owing  a  servitude,  is  bound  to  fix  the  place  where  he 
wishes  it  to  be  exercised,  and  until  he  does  so  prescription  for  non-user  will  not 
run.    De  La  Croix  v.  J^olant  321. 

4.  A  designation  in  the  act  of  sale,  by  the  purchaser  oi  an  estate  subject  to  a  servitude 
of  way,  of  the  place  for  the  exercise  of  the  right,  is  a  sufficient  delivery  of  the  way  to 
support  a  plea  of  prescription  for  non-user.    lb, 

5.  The  provision  of  art.  786  of  the  Civil  Code,  that  the  time  of  prescription  for  non- 
user  b^ins,  as  to  interrupted  servitudes,  from  the  day  when  they  ceased  to  be  used, 
cannot  be  construed  to  prevent  proscription  where  the  servitude  has  never  been 
used.  If  such  a  servitude  be  lost  by  non-user  during  a  certain  time,  it  will  a  fortiori 
be  prescribed  where  it  has  never  been  used  at  all,  for  the  extinguishment  by  non- 
user  is  founded  on  the  presumed  abandonment  of  the  right  by  the  person  entitled  to 
the  sei*vitade.    lb, 

6.  Where  the  prescription  of  non^user  is  opposed  to  the  owner  of  the  estate  to  whom  the 
servitude  is  due,  it  is  incumbent  on  him  to  prove  that  he,  or  some  one  in  his  name, 
has  used  the  servitude,  as  appertaining  to  his  estate,  within  the  time  necessary  to  es- 
tablish such  prescription.     Jb, 

SHERIFF. 

1.  Where  a  sherilT  is  in  possession  of  property  seized  under  execution,  he  must  be 
considered  a  rightful  possessor  holding  for  t^e  benefit  of  the  plaintiff,  until  it  is 
dearly  shown  that  the  property  seized  belongs  to  another  than  the  defiendant  fix>m 
whom  It  was  taken.     Wafer  ▼.  Pratt,  sheriff ,  and  another,  41. 

9k  Wher^the  amcrant  made  under  a  fieri  facias  has  been  paid  by  the  sheriff  to  tte 
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plmintiff  in  ezeeatidn,  before  notice  of  the  tMirehase^f  the  elaim  to  the  proceeds 
by  a  third  person  at  a  forced  sale,  he  will  not  be  responsible  to  the  hitter. 

Donahue  v.  Harding',  sheriff ,  69. 

3.  Notice  to  a  sheriff  by  a  third  person,  not  to  pa}'  over  money  made  under  an  execu- 
tion to  the  plaintiff,  will  not  render  him  liable,  if  given  before  the  execution 
came  into  his  hands,    lb. 

4.  A  sheriff  who  has  levied  an  execution  against  one  person  on  the  property  of  an- 
other, will  not  be  protected  on  an  allegation  that  he  acted  to  the  best  of  his  know- 
ledge in  the  discharge  of  his  duty  as  an  officer.  He  must  take  care  not  to  seize  the 
property  of  A.  on  a  writ  against  B.   Baiviey  v.  De  Rusty ^  sheriff,  and  others,  75. 

5.  The  return  of  service  of  a  summons  to  attend  a  meeting  of  the  creditors  of  an  in- 
Bolvent  who  has  surrendered  his  property,  should  be  made  by  the  sheriflT  as  in  the 
ease  of  an  ordinary  citation ;  but  where,  by  the  neglect  of  the  latter,  no  return  has 
been  made,  third  persons  will  not  be  allowed  to  suffer,  but  a  return  will  be  ordered 
to  be  made  nunc  pro  tune.    McCorrmck  v.  BroadweU,  165. 

6.  One  who  retains  money,  deposited  in  his  hands  as  sheriff,  after  he  has  ceased  to  aet 
as  such,  will  continue  subject  to  the  summary  process  provided  by  law  for  the  be- 
nefit of  suitors  where  such  officers  are  concerned.  By  retaining  the  money,  which 
he  might  have  deposited  in  court,  he  keeps  up  his  official  relation  with  that  tri- 
bunal.   Graham  r.  S-mayne,  186. 

f .  Where  property  brings  less  than  the  amoant  ot  the  mortgage  of  the  creditor  at  whose 
suit  it  is  sold,  all  subsequent  mortgages  fall  to  the  ground,  and  the  aherifT  ia  autho- 
rized to  erase  them.   Hart  and  others  r.  Foley,  378. 

8.  A  bond  taken  in  the  name  of  the  sheriff,  on  a  sale,  under  execution,  at  twelve  months' 
credit,  is  for  the  benefit  of  the  judgment  creditors ;  hence  the  law  requires,  if  there 
be  several  such  creditors,  tliat  as  many  bonds  be  taken  as  may  be  necessary  to  de- 
liver to  each  party  his  just  portion  of  the  price.  These  bonds  should  be  made  out 
in  the  names  of  the  different  parties,  among  whom  the  price  is  to  be  divided. 

Burthe  and  another  ▼.  Bernard,  395. 

0.  A  bond  taken  in  the  sheriff 's  name,  on  a  sale,  under  execution, at  twelve  months' 
credit,  is  in  his  hands  only  as  a  deposit  He  has  no  proi>erty  in  it,  which  he  can 
transfer  to  any  other  person  than  the  parly  for  whose  benefit  it  was  taken.  Wher^ 
such  a  bond  has  been  assigned  to  a  third  person,  the  parties  entitled  to  it  will  have 
the  same  remedies  against  the  assignee,  as  against  the  sheriff,  had  he  retained  it 
and  received  the  amount    Ih. 

10.  Where  property  has  been  seized  under  ^  fieri  facias  before  the  return  day,  the 
sheriff  is  not  obliged  to  return  the  writ  at  any  particular  time,  unlesi^bc  has  sold 
the  property  $  where  the  property  has  not  been  sold,  he  may  finish  what  he  has 
Commenced,  though  the  return  day  have  expired. 

Black  V.   CaileU  and  another,  540. 

11.  Where  a  ,/£myaruu,  under  which  property  has  been  seized,  is  ordered  by  the 
plaintiff  to  be  returned  into  court  before  the  property  is  sold,  the  proceeding 
under  the  writ  will  be  considered  to  have  been  abandoned  by  the  plaintiff,  the 
sheriff  will  be  released  from  any  obligation  to  keep  the  property,  and  the  defend- 
dant  may  demand  its  restoration.  To  enable  the  plaintiff  to  sell  the  property,  an 
alias  fieri  facias  must  be  issued,  a  new  seizure  be  made,  and  new  notice  be 
given.    lb. 

voii.  1.  84 
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13.  A  sherifT  eannot  be  made  liable  for  failing  (o  return  a  eapitu  ad  taHrfadendum, 
wbere  the  writ  was  abolished  before  the  return  day. 

jFVey  and  another  v.  Hebenstrdt  and  another,  561. 

See  Attachment,    1. 
SHIPPING. 

I.  As  a  general  rule  the  masters  of  steamers  are  authorized  to  purchase  necesnrj 
supplies  for  the  use  of  their  boats,  and  to  bind  the  owners  to  pay  for  them  ;  but 
they  have  no  authority  to  purchase  supplies  or  merchandize  for  third  persons,  or 
to  bind  the  owners  therefor. 

Calef  and  another  y.  Steamer  Bonaparte  and  otmers,  463. 

S.  /Attachment  by  plaintiff  of  goods  belonging  to  defendant,  in  the  hands  of  third 
persons,  who  were  made  garnishees.  The  Utter  delivered  up  the  goods,  except 
a  part  retained  to  secure  an  amount  due  to  them,  as  agents  of  a  ship,  for  freight 
of  the  whole  lot.  A  rule  having  been  obtained  by  the  plaintiiis  on  the  gar^ 
nishees,  to  show  cause  why  they  should  not  deliver  up  the  goods  retained,  the 
latter  suffered  it  to  be  made  absolute,  without  objection,  and  on  execution,  sur- 
rendered the  balance  of  the  goods  to  the  sheriff.  On  a  subsequent  rule  by  the 
owners  of  the  ship,  against  the  plaintiffs,  defendant,  and  sheriff,  to  show  cause 
why  the  freight  of  the  whole  lot  of  goods,  should  not  be  paid  by  preference  out 
of  the  balance  last  surrendered  by  the  garni  slices,  ffeld:  that  the  defendant,  though 
without  interest  in  the  question  of  privilege,  as  between  the  plaintiffs  and  the 
owners  of  the  ship,  is  interested  in  defeating  the  claim  of  the  latter,  and  may 
plead  prescription  against  it ;  that  no  prescription  could  run  so  long  as  any  of  the 
property  remained  in  the  luinds  of  the  agents  of  the  ship  owners,  as  a  pledge  for 
the  payment  of  the  freight,  such  pledge  being  a  standing  acknowledgment  of  the 
debt;  and  that  it  commenced  running  only  from  the  delivery  of  the  goods  to  the 
sheriff,  from  which  time  the  owners  of  the  ship  had  fifteen  days  to  assert  their 
privilege  for  the  freight,  and  one  year  to  urge  their  claim  against  the  debtor. 

WiUon  V.  Btmnen,  556. 

3.  A  ship  owner  may  retain  all  the  goocis  shipped,  until  the  whole  freight  bill  is  paid. 
Every  part  of  the  goods  is  liable  for  the  whole  debt.  "Where  a  part  only  of  the 
goods  shii>ped  have  been  retained  as  security,  it  will  be  liable  for  the  whole 
freight.    lb, 

SLAVES. 

See  Emancipation  of  Slaves.      Freedom. 
SOVEREIGNTY. 

On  the  transfer  of  the  sovereignty  of  a  country,  the  inhabitants  are  protected  in  the 
possession'of  their  private  property.  Such  is  the  law  of  nations,  even  in  cases  of 
conquest.    Kenton  v.  The  Baroness  of  Ponidlba,  343. 

See  Treaty   of  San  Ildefonso. 

STATUTES,  CITED,  EXPOUNDED,  &c. 

I.  Statutes  of  the  Untied  States. 
11.  Statutes  of  the  State. 
III.  Statutes  of  Tennessee. 
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I.  Statutes  of  the  United  States. 

1790,  May  S6.  Authentioation  of  judicial  prooeedinga  in  other  states.  Jordan  ▼. 
Black,  575, 

1804,  March  26,  see.  14.    Spanish  grants  to  aetoal  settlers  on  publie  lands  in  Louis- 

iana.    Kenton  ▼.  The  Baroness  of  PontaJha,  343.     lb>  JRe-kearing,  355. 
1811,  March  3.    Adjustment  of  land  claims,  and  sale  of  publie  lands  in  territories 
ofOrleans  and  Louisiana.    Landry  v,  QautreaUy  372. 

1819,  March  3.    Sale  of  certain  military  sites.     CuUiver  y.  Berge  and  anolker, 

427. 

1820,  May  11.    Adjustment  of  land  claims  in  Louisiana.    Liondry  v.  Oautrcau, 

372. 

1822,  May  8.  Adjustment  of  land  claims,  and  establishment  of  land  offices  in  cer- 
tain districts  east  of  the  island  of  Neir  Orleans,    Boatner  v.  SeoU,  546. 

1832,  June  15.  Authorizing  inhabitants  of  Louisiana  to  enter  baclc  lands.  Landry 
T.  OatUreau,  372. 

1834,  June  19.    Pre-emption  rights  of  settlers  on  public  lands.    lb. 

1835,  February  24.   Extending  time  granted  by  act  of  15th  June,  1832,  to  enter  bach 

lands  in  Louisiana,    lb. 

1836,  July  2.    Relief  of  heirs  of  William  Conway.    Rigktor  and  others  v.  Phelps, 

32^. 

II.    Statutes  of  the  State. 

1805,  February  17.     Incorporating  city  of  New  Orleans.     First  Municipality  oj 

New  Orleans  v.  Commissioners  of  the  General  Sinking  Pund,  279. 

1807,  March  9.    Emancipation  of  slaves.    Maria  and  another  y.  Edwards,  ex^r, 

and  another,  359. 

1808,  March  25.    Forced  surrender — as  to  boohs  of  insolvent,  see  Salzman  v.  ffis 

Creditors,  169 1   as  to  commissions  of  syndic,  Maxan  ^.  His  Creditors, 
560. 
1817,  February  20.    Voluntary  surrendei^-as  to  fees  of  counsel  of  absent  creditors, 
see  Bijotat  t.  His  Creditors,  272 ;  charge  of  fraud,  Robinson  v.  His  Cre- 
ditors, 452)  commissions  of  syndic,  Maxan  v.  His  Creditors,  560. 

1821,  February  14,  sec  1.    Protests  of  bills  a^d  notes.     Dcblieux  and  another  ▼. 

Bullard  and  anqther,  66. 
1825,  February  19,  sec.  5.    Jurisdiction  of  City  Court  of  New  Orleans.    Buckley 
▼.  McClosky  and  others,  312. 

1827,  January  31.    Emancipation  of  slaves.    Maria  and  another  v.  Edwards,  ex*r, 

and  anothtK,  359. 

,  March  13.    Protests  of  bills  and  notes.     Glenn  ▼.  Thistle,  572. 

,  March  24.    Emancipation  of  slaves.    Maria  and  another  v.  Ethoards,  ex^r., 

and  another f  359. 

1828,  March  18.    Sale  of  lots  in  New  Orleans  for  taxes  due  by  non-residents.     Car- 

ndchael  and  others  v.  Armor,  197. 

1830,  March  15,  sees.  17,  18.    Redemption  of  lands  sold  for  taxes.     Winchester 

V.  Cain  and  another,  421. 
,  March  16,  sees.  10, 11.    Emancipation  of  slaves.    Maria  and  another  v.  Ed- 
wards, ex'r.,  and  another,  359. 

1831,  Maixh  3.    Incorporating  City  Bank  of  New  Orleans.    Batch  v.  City  Bank 

of  jyiew  Orleans,  470. 
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1831,  March  5,  sec.  120.    Penalty  for  suspenBion  of  specie  pajmenU  by  New  Orleans 

Canal  and  Baidcing  Compaoy.    BarUett  t.  AVw  Orletms  Canal  and  Bank* 

ing  Co.,  543. 
-^— ,  Maroh  25,  seo.  S.    Emancq^tion  of  slaves.    Maria  and  another  ▼.  Edward* 

ex'r.,  and  Ofwthery  359. 
— •,  Marcb  S5,  see.  3.    In^uttetioiM.     Otiffin  ▼.  C9Uen^  142. 
1838.  April  2.    Openifef  and  impFOTing  streets  and  poblie  places  in  Nev  Orleans. 

C%  Bank  of  JSTexo  OrleaoM  v.  Huie^  S36. 

1833,  February  7.    Incorporating  Clinton  and  Port  Hudson  Rail  Road  Company. 

Myer9  t.  De  Lee,  516. 

1834,  March  10,  sec.  4.    Prescription  of  five  years  in  cases  of  public  sales.    Bourg 

and  9ther9  r.  Mangiwtt  and  others,  331. 
1835y  April  3.    Power  of  parish  judges  to  grant  UyunotioBS  in  cases  before  District 
Courts.    Stanbroiigh  T.  SeoU^  ahtrify  and  another^  43.     Wadnvorth  v. 
HarriB  and  another^  96. 

1836,  March  8.    DiYiduig  City  of  New  Orleans  into  Municipalities.    Firai  Mtmi' 

dpaUty  o/«V.  O.  v.  Commitmonert  of  Qtneral  Sinking  Fundj  279. 
—,  March  11«    Supplementary  act.    lb, 

1837,  February  S9.    Authentication  of  foreign  documents, .  Succession  of  Wedder- 

bum,  263. 

-^— ,  Maroh  13.  As  to  security  to  be  gifen  by  executors,  administrators,  curators 
and  syndics.  Succession  of  Wodderbum,  263$  as  to  duties  and  respon- 
sibility of  executors,  &c.  TTtomas,  adm*r,  v.  Bourgeat,  exV.,  403.  Ho- 
driguezy  syndic,  t.  Dubertrand  and  another,  535. 

1838,^March  7.  Protests  of  biUs  and  notes.  Debheux  and  another  t.  Bollard  and 
another,  66. 

1839,  March  20,  seo.  3.  Summary  proceedings  against  surety  on  attachment  bond. 
Beal  V.  Alexander,  277. 

,  sec.  6.     Writ  of  sequestration.    DumonteU  and  others  ▼.  Dubroqua, 
531,    Jordan  Y,  Black,  575. 

,  sec.  13.    Interrogatories  to  third  persons  under  a  fieri  facias.    Ltt" 


viUe  V.  JBcbroi'd  and  another,  435. 

,  sec.  15.    Repeal  of  art.  554  of  Code  of  Practice,  prohibiting  inte- 
rest on  unliquidated  claims.    Klady  v.  McGuire — Rc-hearing,  26. 

,  sec.  16.    Oaths  by  agent  or  attorney  in  case  of  absence  of  party.  Jor- 
dan  V.  Black,  575. 

,  sec.  23.  Dilatory  exceptions.  Segrest,cuPmx,  y. Bood—Re-^hearing, 109. 

,  March  28.    Expediting  construction  of  Clinton  and  Port  Hudson  Rail  Road. 

Myers  Y,  De  Lee,  516. 

1840,  March  28.    Abolishing  imprisonment  for  debt.    J^^  and  another  y.  ffeben- 

streit  and  another,  561. 

1 841 ,  Maroh  10,  sec.  1 1 .    Conflicts  of  privileges  under  seizures  from  eeiiain  courts  in 

New  Orleans.    Buckley  v.  McClosky  and  another,  312. 

,  sec  19.    Restoration  of  writs  of  capias  atl satisfaciendum  in  certain 
cases.    Frey  and  another  v.  Bebenstreit  and  another,  561 . 

III.  Statutes  of  Tennessee. 

1838,  January  19.   Incorporating  the  Bank  of  Tennessee,    Trezevant  and  others  ▼. 
Bank  of  Tennessee,  465. 

,  25.    Supplemental  aet.    lb. 
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STEAMER,  MASTER  OF. 
See  Shipping,  1. 

SUBROGATION. 
See  MoRTOAOE,  2.      Surety,  2,  4,  5,  11,  12. 

SUBSTITUTION. 

See  Donations  Mortis  Causa,  6,  7,  8,  9. 

SUCCESSIONS. 
I.  Legal  Successions. 

II.  Jurisdiction  of  Courts  of  Probate,  and  Practice  in 
matters  of  Succession, 

III.  ^Appointment  of  Curators,  Executors,  and  Adminis- 

trators, 

IV,  Duties,  Powers,  and  Responsibility  of  Tutors,  Under- 

tutors.  Curators,  Executors^  and  Administrators. 
V.  Attorney  of  MstrU  Heirs. 

I.  Legal*  Successions. 

1.  Before  the  promulgation  of  the  present  Civil  Code,  brothers  and  sisters  of  the 
vhole  blood  excluded  those  of  the  half  blood  from  the  inheritance. 

Price  and  others  t.  Gruhb  and  o&urt,  91. 

II.  Jurisdiction  of  Courts  of  Probate,  and  Practice  in  matters 
of  Succession. 

S.  A  court  of  probate  of  another  parish  than  that  in  vhich  a  succession  is  opened, 
cannot  order  the  payment  of  a  debt  due  by  the  succession,  even  where  such  debt 
is  pleaded  in  reconvention  to  an  action  by  the  administrator.  The  court  of  pro- 
bates of  the  parish  in  which  it  was  opened,  is  alone  competent  to  order  the  pay- 
ment of  the  debts.     Stanbrough,  adni*r,  v.  Garrett,  adnCr,  13. 

3.  Courts  of  ordinary  jurisdiction,  before  which  an  action  of  revendication  is  brought, 
must  of  necessity  pronounce  on  the  validity  of  a  will,  under  which  the  property 
sued  for  is  held,  either  when  the  plaintiff  attacks  it,  or  the  defendant  seta  it  up  as 
his  title.    Rachal,  tutor,  and  another,  v.  Eachal  and  husband,  115. 

4.  The  proceedings  in  a  court  of  probate  for  tlie  settlement  of  an  estate,  sueh  as  the 
probate  of  a  will,  and  the  order  for  its  execution,  cannot  be  considered  as  a  judg- 
ment binding  on  third  persons  not  parties  thereto.     lb, 

5.  A  decree  of  die  court ^of  probates  admitting  certain  persons  as  heirs,  is  prima 
fade  evidence  of  their  being  so,  though  such  a  recognition  will  not  preclude 

otlier  heirs,  or  even  debtors  of  the  estate,  from  sliowing  the  contrary;  but  until 
this  is  done,  the  decree  of  the  Court  of  Probates  must  be  held  sufficient  evidence 
of  heirship.      Glover  and  others  v.  Doty^  130. 

6.  In  an  action  for  the  x>artition  of  the  property  of  a  succession,  no  claim  can  be  al- 
lowed by  the  appellate  court,  which  was  not  made  before  the  ooort  of  probates,  nor 
decided  on  by  that  tribunal.     Chiffln,  tutor,  t.   Waters^  149. 
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7.  Where  the  commuuity  has  been  dissolved  by  the  death  of  the  husband  or  wife,  the 
BurriTor,  with  the  heirs  Of  the  community,  become  co-proprietors  of  the  estate  ; 
and  where  the  surviving^  partner  retains  possession  he  becomes  the  negotiorunt 
geator  of  the  heirs.     Griffin,  tutor,  v.  Watertf  149. 

8.  An  action  for  a  final  settlement  of  the  partnership  gflairs,  against  a  surriTing  partner 
and  tlie  curator  of  the  estate  of  a  deceased  partner,  in  whidi  the  petition  sets  forth 
acts  of  mismanagement  and  fraud,  is  not  a  claim  for  a  sum  of  money  in  the  mean- 
ing of  art.  924  of  the  Code  of  Practice,  and  as  such  exclusively  within  the  jurisdic- 
tion  of  the  court  of  probates.  Such  an  action  is  properly  brought  before  a  court 
of  ordinary  jurisdiction,  in  which  a  jury, if  called  for,  may  pronounce  on  the  ques- 
tion of  fraud.     GaMer  v.  Wahh  and  another,  226. 

9.  A  surviving  partner  will  not,  by  consenting  to  the  appointment  of  experts  by  a  court 
of  probates  to  examine  the  partnership  books  after  the  death  of  his  co-partner,  so 
subject  himself  to  its  authority  as  to  preclude  his  right  to  except  to  its  jurisdiction* 

10.  Where  one,  of  two  obligors  on  a  joint  note  who  must  be  sued  together,  has  died, 
the  action  must  be  brought  before  a  court  of  ordinary  jurisdiction,    lb* 

11.  Where  the  bond  given  by  an  executor,  on  an  appeal  from  a  judgment  rendered 
against  him  by  a  court  of  probate  on  the  opposition  of  die  heirs,  purports  to  be 
executed  in  favor  of  the  heirs  only,  but  was  intended  in  reality  for  the  benefit 
of  all  entitled  to  receive  any  part  of  the  assetts  in  his  hands,  and  whose  right  to 
enforce  payment  wat  suspended  by  the  appeal,  it  will  enure  to  the  benefit  of  all. 

Succession  of  Roboaum,  S58. 
18.  A  will  may  be  presented  for  probate  by  any  one  having  the  custody  of  it,  or  in- 
terested therein.     Succession  ofLytlCy  268. 

13.  A  court  of  probate  may  order  the  sequestration  of  papers  belonging  to  a  succes- 
sion, administered  under  its  authority,  when  unlawfully  retained  by  a  third  person. 

CordeSf  curator,  v.  Clarke,  271. 

14.  The  demand  required  to  be  made  of  an  administrator,  curator,  or  testamentary 
executor,  before  commencing  suit  against  a  succession,  is  in  the  nature  of  an  amica- 
ble demand,  and  need  not  be  proved,  unless  specially  denied. 

Police  Jury  of  St.  Helena  v.  Fluker,  adm^r,  389. 
15t  Where,  by  an  agreement  among  the  heirs,  the  community  property  is  adjudicated 
to  the  widow  on  the  condition  of  her  paying  the  portions  due  to  each  of  tlie  heirs, 
such  adjudication  amounts  to  a  sale,  and  vests  the  estate  in  her. 

Winchester  v.  Cain  and  another,  421. 

16.  Any  irregularity  in  the  adjudication  to  the  widow  of  the  interest  of  a  minor  heir 
in  the  property  of  a  community,  can  only  be  tal&en  advantage  of  by  such  heir,  or  by 
those  claiming  under  him.    lb, 

17.  An  appeal  will  lie  from  the  judgment  of  a  court  of  probate  ordering  the  partition 
of  the  property  of  a  succcession,  where  the  judgment  does  not  direct  in  wliat  man- 
ner the  partition  is  to  be  made,  nor  appoints  any  notary  to  make  it  Such  a  judg- 
ment may  be  appealed  from  as  a  final  one,  because  no  further  proceedings  can  take 
place  under  it.    Jilc  Collum  and  husbatid  v.  Palmer  and  others,  512. 

18.  The  judge  of  the  court  of  probates  in  ordering  the  partition  of  the  property  of  a 
succession,  is  expressly  required  by  art  1027  of  the  Code  of  Practice,  and  art  1267 
of  the  Civil  Code,  to  direct  the  manner  in  which  it  shall  be  made,  and  to  appoint  a 
notary  to  make  it.    lb, 

19.  Where  a  partnership  has  been  dissolved  by  the  death  of  one  of  the  members,  au 
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action  may  be  raainUdned  bj  the  rarTivors,  and  the  legal  repreaentatives  of  the 
deceased.  McCord  and  othert  v.  We»t  Feliciana  Rail  Road  Co.,  519. 
SO.  In  an  action  bj  the  surviTors,  and  the  corator  of  the  succession  of  a  deceased 
partner,  the  death  of  the  curator  pendente  lite ,  is  no  cause  for  dismissing  the  suit 
The  action  may  be  prosecuted  by  the  heirs,  or  other  legal  representatives  of  the 
deceased  partner.    lb. 

III.  Appointment  of  Curators^  Executors,  and  Administrator  a, 

21.  Where  the  beneficiary  heir  is  not  cf  age,  or  resides  out  of  the  state,  another  per- 
son than  bis  attorney  in  fact  or  that  of  his  guardian  may  be  appointed  administra- 
tor; but  the  circumstance  of  the  applicant's  being  such  attorney,  should  not  repel 
him,  especially  where  there  is  no  opposition.     Succeantm  of  J^fan^on,  235. 

22.  The  validity  of  a  decree  appointing  a  dative  testamentary  executor,  cannot  be 
inquired  into  collaterally.    Succession  of  Roboautn,  258. 

23.  Where  the  term  has  expired  for  which  an  executrix  wus  appointed  under  a  will  ad- 
mitted to  probate  in  another  state,  and  no  evidence  is  offered  of  her  re-appointment, 
she  cannot  be  recognized  as  executrix  by  a  court  of  probates  in  this  state. 

Succession  of  Sommerville,  261. 

24.  One  named  as  executor  in  a  will  admittedto  probate  in  another  state,  and  ordered 
to  be  registered  and  executed  here,  cannot,  where  no  proof  is  offered  of  his  having 
been  qualified  or  recognized  as  executor,  administer  under  it  without  further  au- 
thority.   Succession  of  Lytle,  268. 

25.  One  who  has  no  interest  in  a  succession,  nor  in  Uie  question  of  who  shall  be  ap- 
pointed to  administer  it,  cannot  complain  of  the  want  of  any  of  the  formalities  re- 
quired by  law  to  precede  the  appointment  of  a  dutive  executor. 

Succession  ofDe  •^rma*,  461. 

26.  One  who  opposes  the  appointment  of  a  curator  of  a  succession,  must  allege  a  bet- 
ter right  in  himself.    lb. 

27.  An  applicanf  for  the  curatorship  of  a  succession,  is  not  bound  to  state  in  his  pe- 
tition to  the  court  of  probates,  the  grounds  on  which  he  'claims  the  appointment, 
as  the  first  applicant  is  entitled  to  the  curatorship,  unless  legally  opposed.  In 
case  of  opposition,  he  may  show,  in  a  supplemental  petition,  the  grounds  of  his 
claim.     Succession  of  PoUet,  559. 

IV.  Duties,  Powers,  and  Responsibility  of  Tutors,  Under- Tkitors, 
Curators,  Executors,  and  Administrators. 

28.  An  endorsement  by  the  clerk  of  the  court  of  probates  on  the  petition  of  an  ad- 
ministrator for  the  homologation  of  a  tableau  of  distribution,  that  it  was  adver- 
tised on  a  certain  day,  is  not  sufficient  proof  W  the  publication  of  the  advertise- 
ments required  by  law.     Taylor^s  adm^rs,  and  another,  v.  Jeffries^  adm'rs,  1. 

29.  Where  the  will  does  not  give  the  seizin  of  the  property  to  the  executor,  and  he  is 
not  shown  to  have  had  possession  of  that  which  is  sued  for,  he  will  not  be  respon- 
sible, unless  he  has  neglected  to  take  possession  of  the  estate  when  entitled  to  do 
so  {  and  in  the  last  case,  the  heirs  have  only  the  right  of  demanding  an  account  of 
his  executorship,  and  the  delivery  of  any  property  in  his  possession,  or  any  balance 
due ;  and  this  account  can  only  be  demanded  in  the  court  of  probates. 

Grubb  and  others  v.  Henderson;  4. 
SO.  A  judgment  in  a  suit  against  an  administrator,  ordering  a  claim  against  the  suc- 
cession to  be  paid  with  privilege,  though  the  question  of  privilege  may  have  to  be 
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settled  afterwRrds,  contradictorily  with  the  rest  of  the  creditors,  is  final  as  to  the 
administrator,  and  may  be  appealed  from  by  him.  WhtUfey  y.  AuMtin,  adm*r,  31.* 
31.  It  will  be  no  defence  to  an  action  by  tlie  payee  of  a  note,  that  it'was  taken  by  htm 
for  a  debt  due  to  an  estate  of  which  he  had  been  administrator,  and  had,  on  a  settle- 
ment of  his  accounts  in  the  court  of  probates,  and  a  subaequeat  partition  among 
the  heirs,  been  assigned  to  one  of  them,  where  there  is  no  evidence  diat  the  plain- 
tiff seeks  to  avail  himself  of  the  suit  to  the  injury  of  tlie  latter.  The  transfer 
being  a  matter  of  recortl,  the  defendant  will  be  discharged  by  payment  to  the  heir. 

Duval  r.Kellatn^  56. 

SQ,  An  administrator  will  bo  entitled  to  the  full  commission  of  two  and  a  half  per  eent 
on  the  amount  of  notes  taken  by  him  for  property  sold  at  the  probate  sale  of  the 
succession.  The  commission  is  allowed  not  only  for  the  actual  trouble  he  may 
have  liad,  but  for  the  responsibility  incurred.  By  selling  the  property,  attending 
to  the  execution  of  the  instruments  of  sale,  and  obtaining  solvent  endorsers  on  the 
notes  received,  he  may  well  be  considered  as  having,  se  fuc,  fuUy  administered 
on  it.     Smith,  adrn'r,  v.  Cheney,  adm*x,  98. 

33.  Where  all  tlie  property  of  an  estate  has  been  retained  in  kind,  and,  after'a  few 
montlis'  administration,  delivered  over  to  the  heirs,  the  administrator  will  be  en- 
titled to  a  commission  of  two  and  a  half  per  cent  on  the  whole  amount  of  the 
inventory.     lb. 

34.  The  fees  of  counsel  employed  by  an  administrator  on  rendering  the  aeeount  of  his 
administration,  are  a  part  of  the  expenses  incurred,  and  form  a  correct  charge 
against  the  estate ;  and  when  the  account  has  been  rendered  by  the  administratrix 
of  a  deceased  administrator,  she  will  be  entitled  to  claim^the  allowance  of  sueh 
fees  for  counsel  employed  by  her  to  render  the  same.    lb. 

35.  Where  the  plaintiff  sues^as  admiuistratrix,  and  her  capacity  is  denied,  she  must 
prove  it,  or  be  non-suited.    Se^eet,  adm^x,  v.  Hood,  108. 

36.  It  is  the  duty  of  an  executor,  when  rendering  his  accounts,  to  disclose  the  name  of 
the  heir  to^the'succession,  and  to  require  that  he  be  cited  tlironghHiis  tutor  or  un- 
der tutor.     Bry,  under  tutor,  v.  Dortceli, ex'r..  111. 

37.  On  an  opposition  by  the  under-tutor  of  a  minor  heir  to  the  homologation  of  the 
account  of  an  executor,  who  was  also  tutor  to  the  minor,  the  latter  cannot  object 
to  proof  of  his  tutorship,  when  offered  by  the  opponent,  on  the  ground  that  such 
tutorship  was  not  alleged  in  the  opposition.  So  soon  as  his  right  to  oppose  the 
account  was  contested,  the  under  tutor  was  bound  to  showjthat  there  existed  such 
an  opposition  of  interest  between  the  minor  and  his  tutor,  as  made  it  his  duty  to 
appear  on  behalf  of  the  former ;  and  this  could  not  be  done  without  showing  that 
the  executor  was  himself  the  tutor  of  the  minor,  to  whom  he  was  rendering  an 
account    Jb, 

38.  Where  an  under-tutor,  in  behalf  of  a  minor,  opposes  the  homologation  of  the  ac- 
counts of  an  executor,  it  will  be  presumed  that  the  estate  has  been  accept- 
ed according  to  law,  otherwise  the  minor  would  be  without  any  interest  in 
the  matter.    Jb, 

39.  An  exeoutoris  entitled  to  his  discharge  at  the  expiration  of  one  year;  his  accounts 
cannot  remain  open,  and  his  responsibility  be  continued  for  a  number  of  years  ; 
and  when  they  have  been  once  settled  by  the  court  of  probates,  contradictorily  with 
the  heirs  of  age,  or  minors  represented  by  their  tutors  or  under-tutors,  tlie  decree 
will  be  as  final  and  binding  on  such  heirs  as  any  judgment  in  an  ordinary  suit,  to 
trhioh  they  may  have  been  parties.    lb. 
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40.  Where  ah  exeeutor  is  also  tator  to  the  minor  heir,  his  accoantability  to  him  as 
executor,  should  be  finally  determined  before  he  caters  upon  his  administration 
as  tutor,  which  is  to  last  until  the  majority  of  his  ward. 

BTyyUndtr'tvior^  v.  DmceU^exWj  111 . 

41.  As  a  genera]  principle,  an  administrator  cannot  create  any  liability  binding  on  the 
estate,  though  he  may,  on  receiving  payment,  discharge  a  debt  duo  to  it;  and  if  he 
discount  a  note  received  in  payment  on  the  sale  of  property  belonging  to  the  estate, 
his  endorsee  will  have  a  claim  against  him  personally,  and  cannot  be  compelled  to 
wait  for  payment  in  the  ordinary  course  of  administration.  HeHreas.  Petrovic,  119. 

42.  By  applying  for  the  administration  of  an  estate,  in  a  parish  different  from  that  of 
his  domicil,  a'party  subjects  himself  to  the  authority  of  the  courts,  within  ],\v hose 
territorial  jurisdiction  the  administration  is  granted,  in  every  thing  that  concerns 
such  administration.     OtUUerv.  WaJah  and  another,  ^Sl^, 

43/  A. non-resident  executor  is  bound,  like  other  executors,  to  administer  the  estate 
under  the  authority  of  the  court  of  probates,  to  have  an  inventory  made,  and  in 
all  other  respects  to  proceed  according  to  law.  The  will  under  which  he  acts 
need  not  be  again  admitted  to  probate,  having  been  once  proved ;  the  executor 
need  not  take  a  new  oath,  having  been  previously  sworn ;  nor  need  he  take  out 
new  letters  testamentary;  but  new  security  will  be  exacted  of  him,  under  the  act 
of  13lh  March,  1837,  where  creditors  present  themselves  and  require  it  Succet- 
»onof  Wedtkrbum,  263.  Succetnon  of  Zyr2(?,268.  Succession  o/Lalltf,  269.  Sue- 
cession'of  Farmer,  970.     Succession  of  Hinde,  271. 

44.  The^cominissionrallowed  to  an  executor,  is  for  his  trouble  and  care  of  the  estate. 
Where,  besides  taking  such  care  and  trouble,  he  is  obliged  to  disburse  money  in  at- 
tending to  its  affairs,  he  is  entitled  to  be  reimbursed  out  of  the  estate. 

Succession  of  Milne,  400. 

45.  The  commission  of  two  and  a  half  per  cent  on  the  whole  amount  of  the  inventory, 
subject  to  a  deduction  for  what  is  not  productive,  or  due  by  insolvent  debtors,  allow- 
ed to  an  executor  by  art.  1 676  of  the  Civil  Code,  is  for  the  administration  of  the  whole 
estate ;  where  a  part  only  has  been  administered,  he  is  only  entitled  to  a  commis- 
sion on  such  part  Where  the  estate  has  been  administered  by  successive  executors, 
each  is  entitled  to  the  commission  on  so  much  as  was  administered  by  him.    Jb. 

46.  An  action  against  the  estate  of  a  deceased  administrator,  to  recover  a  balance  due  to 
the  estate  which  he  administered,  must  be  brought  in  the  probate  court  under 
whose  authority  the  estate  of  such  administrator  is  being  settled,  and  not  in  the 
court  of  probates  of  the  parish  in  which  the  first  succession  was  opened;  the  former 
court  alone  being  empowered  to  ascertaiiT  and  order,  contradictorily  with  the  other 
creditors  of  the  estate  of  such  administrator,  the  payment  of  any  claims  against  it. 
A  judgment  of  the  latter  court,  would  not  conclude  the  estate  of  such  administrator, 
nor  his  other  creditors ;  nor  could  any  balance  it  might  find  to  be  due  by  bis  estate, 
be  paid  without  an  order  of  the  former  court  During  his  life,  the  administrator  was 
amenable  to  the  latter,  and  might  have  been  compelled  to  render  an  account  of  his 
administration ;  but  after  his  death,  any  balance,  due  by  him  to  the  estate  he  admi- 
nistered, became  a  debt  due  from  his  estate,  and  its  payment  could  only  be  ordered 
by  the  probate  court  in  which  his  succession  was  opened. 

Thomas^  adm*T^  v.  Bcurgtat,  ex*r,  403. 

47.  An  attorney's  fee,  for  services  in  making  out  the  aocQttnts,and  attending  to  the 
defence  of  a  suit  against  the  succession  of  a  deceased  administrator,  instituted  before 
the  eoort  in  which  such  succession  was  opened,  for  a  balance  due  to  the  estate  which 
he  adnimstered«  eaonol  be  charged  to  the  latter  estate.  It  is  only  where  an  account 
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is  regularly  rendered  by  the  representative  of  aa  estate,  in  the  court  under  whose 
authority  it  is  administered,  that  the  expense  attending  it,  is  chargeable  to  the 
estntc.  Thomas,  adin'r^y.  Jiourgeat,ex>f  403. 
4S.  The  payment  of  interest  at  ten  per  cci.t  a  year,  under  the  act  of  (he  13lh  of  March, 
18.37,  re<iuiring  executors,  administrators,  8cc.,  to  render  full  accjunts  of  their  ad- 
ministration at  least  once  in  every  twelve  months,  under  the  penalty  of  dismissal 
from  office,  and  of  paying  interest  at  that  i-ate  on  all  sums  for  which  they  may  be 
responsible,  from  tlie  expiration  of  the  twelve  months,  is  a  part  of  the  penalty,  and 
necessarily  coupled  with  the  removal  from  office,  and  one  cannot  be  imposed  with- 
out the  other.  The  penalty  prescribed  by  this  act,  cnn  only  be  inflicted  in  cases  ex- 
pressly provided  for.     lb. 

49.  The  tutrix  of  the  minor  heirs,  cannot  administer  a  succession  by  virtue  of  her 
office  as  tutrix;  she  must  be  appointed  administratrix,  and  give  the  securi^ 
required  by  law.  Payment  to  her  of  a  debt  due  to  the  succession,  vould  not 
protect  the  party  making  it,  against  tlie  claim  of  the  heirs  of  age,  Dor  of  the 
administrator,  should  one  be  afterwards  appointed.     THldon  v.  Deet,  tutrix^  407. 

V.   Attorney  of  Absent  Heirs. 

50.  The  functions  of  an  attorney  appointed  by  a  court  of  probates  to  represent  the 
absent  heirs  of  a  succession,  cease  whenever  the  heirs  present  themselves,  or  send 
their  powers  of  attorney  to  claim  their  respective  portions  ol  the  estate. 

SucctBsion  of  Morgan^  514. 

SUMMARY  PROCEEDINGS. 

1.  One  who  retains  money,  deposited  in  his  hands  as  sheriff,  after  he  has  ceased  to 
act  as  such,  will  continue  subject  to  the  summary  process  provided  by  law  for  the 
benefit  of  suitors  where  such  officers  are  concerned.  B}'  retaining  the  money, 
which  he  might  have  deposited  in  court,  he  keeps  up  his  official  relation  with  that 
tribunal.     Graham  v.  Sicaijne,  1 86. 

2.  A  rule  againbt  the  sureties  in  a  bond  for  the  release  of  property  attached,  to  make 
them  responsible  where  the  judgment  has  not  been  satisfied,  is,  under  the  act  of  SOth 
Marcb,  1839,  to  be  tried  summarily  and  without  a  jury,  unless  the  defendant  al- 
lege under  oath  that  the  signature  is  not  genuine,  or  that  the  judgment  has  been 
satisfied.     Beal  v.  Alexander,  277. 

SURETY. 

1.  A  creditor  has  the  right,  but  he  isunder  no  obligation,  to  include  the  principal  and 
surety  in  the  same  suit ;  and  if  he  do,  his  right  to  judgment  against  the  surety, 
does  not  depend  on  his  right  to  judgment  against  the  principal. 

Griffing,  adm^x,  v.  Caldteell  and  otherv,  15. 

2.  A  surety  cannot  require  the  creditor  to  sue  the  principal  debtor  before  resorting 
to  him  for  payment ;  his  remedy  is  to  pay  the  debt,  and  exercise  the  creditor's 
rights  against  the  debtor  to  which  he  is  subrogated,  or  to  proceed  under  art. 
3026  of  the  Civil  Code.      lb. 

^  One  sued  as  security  on  the  promissoiy  note  of  an  insolvent,  may  plead  in  com- 
pensation and  i*econvention  an  amount  of  money  due  the  principal  debtor,  in  the 
hands  of  plaintiff,  for  which  tlie  latter  had  given  no  consideration ;  and  interest 
will  be  allowed  on  it  from  the  date  of  the  judgment      Bronaugh  v.  Neal,  23. 

4.  An  accommodation  endorser  of  a  note  is  a  mere  surety  for  the  maker ;  and  a  privity 
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exists  between  such  surety  and  the  creditor,  which  compels  the  latter  to  prcsenre 
unimpaired  all  his  rights  against  the  debtor,  where  he  intends  to  look  to  the  sure- 
tj  for  payment.  This  obligation  is  a  corollary  of  the  right  of  subrogation,  esta- 
blished by  law  in  favor  of  the  surety  who  pays  the  debt  of  his  principal ;  and  if 
the  creditor  fail  to  comply  with  this  obligation,  or  destroy  or  impair  tlie  right  of 
subrogation  to  his  mortgages  or  privileges,  the  surety  will  be  rckMscd. 

Hereford  v.  Chase,  212. 

5.  The  vendor  of  slaves,  sold  in  a  lump,  received  from  tlie  purchaser  a  note  for  tlic 
price,  endorsed  by  a  third  person  as  surety  for  its  payment,  and  subsequently  pur- 
chased from  his  vendee  a  part  of  the  slaves:  Held,  tltat  the  vendor's  privilege,  and 
the  surety's  right  of  subrogation  to  it,  wei*e  indivisible  ;  that  the  latter  existed  en- 
tire as  to  all  the  slaves,  for  tlie  fall  amount  of  the  debt ;  and  that  it  could  not  be 
divided  and  restricted  to  certain  slaves,  for  certain  amounts,  at  the  will  of  the 
original  vendor  \  and  that  by  such  re-purchase  the  endorser  was  discliarged.  Had 
the  vendor  repurchased  all  the  slaves,  his  privilege' would  have  been  extinguished 
by  confusion  ;  and  the  subrogation  to  which  the  surety  would  be  entitled  on  pay- 
ing the  price,  would  have  become  impossible.     lb, 

6.  A  rule  against  the  sureties  in  a  bond  for  the  release  of  property  attached,  to  make 
them  responsible  where  the  judgment  has  not  been  satisfied,  is,  under  the  act  of  20th 
March,  1839,  to  be  tried  summarily  and  without  a  jury,  unless  ihe'defendant  alleges 
under  oath  that  the  signature  is  not  genuine,  or  that  the  judgment  has  been  satisfied. 

Jjcal  v.  Alcrnridcr,  ^77. 

7.  The  omission  in  the  body  of  a  bond,  of  the  name  of  one  who  signs  it  as  a  surety, 
is  immaterial.     Vcdeiitine  v.  Christie,  298. 

8.  Bail  are  not  entitled  to  notice  ofskjicrijaciast  or  capias  ad  satisfaciendum,  issued 
against  their  principal.     /6. 

9.  Where  two  persons  have  signed  a  joint  and  several  bond  as  sureties,  eillicr  may  be 
proceeded  against  without  the  other,     lb. 

10.  Where,  in  an  action  against  the  drawer  and  accommodation  endorsers  of  a  bill, 
there  was  judgment  for  plaintiff  against  tlie  drawer  for  a  part  of  the  amount 
claimed,  but  against  llic  plain!  iff  as  to  the  endorsers,  and  lie  appealed  from  so  much 
of  the  judgment  as  was  in  favor  of  the  latter,  without  making  tlie  drawer  a  party  to 
the  api>eal:  Held,  that  as  the  drawer  is  not  a  party,  the  amount  of  the  judgment 
cannot  be  changed  as  to  her,  nor  increased  as  to  tlie  endorsers,  who  must  be  viewed 
as  her  sureties,  and  cannot  l)e  made  liable  for  a  larger  sum  than  the  principal 
debtor.     Ttnnty  v.  Russell  and  others,  449. 

1 1.  To  preserve  his  recourse  upon  tlie  surety  in  a  bond  to  keep  the  prison  bounds,  the 
plaintiff*  must  so  conduct  his  proceedings  as  to  be  at  all  times  able  to  subrogate 
the  former,  to  all  his  rights  and  privileges  against  the  debtor. 

Comstock  V.  Crcon,  528. 

12.  A  debtor, arrested  on  sicaplas  ad satisfaciendum,\iii\\ng  given  security  to  keep  the 
prison  limits,  tlie  plaintiff,  on  discovering  property,  took  out  a  ^m  ybn'a*,  and 
seized  it,  whereupon,  the  debtor  made  a  voluntary  surrender  for  the  benefit  of  his 
creditors,  which  was  accepted  by  the  judge,  and  on  the  same  day  broke  the 
limits,  when,  all  proceedings  having  been  arrested,  the^myJzcm*  was  returned.  On 
the  opposition  of  plaintiff,  the  surrender  was  rejected;  and  the  latter,  having  aban- 
doned his^myaciaff,  sued  the  security  on  his  bond.  Held,  that  the  ^eri  facias 
was  legally  issued,  and  gave  a  lien  on  the  property;  tliat  the  surrender  having 
been  set  aside,  the  plaintiff  might  have  proceeded  to  make  his  money;  and  that 
by  neglecting  to  do  so,  the  surety  was  released.      Jb. 
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SYNDIC. 
See  Insolvency,  II. 

TAXES. 

1 .  Under  the  act  of  the  1 5th  of  March,  1830,  the  ovner  of  lands  sold  for  (axes  due  to 
the  Btatf,  may  redeem  the  same,  in  the  ease  of  non-residents  at  anj  time  within 
tvo  years,  and  in  all  other  cases  within  one  year. 

fVtnchester  v.  Cain  and  another,  4«1. 

2.  The  law  authorizing  tlie  redemption  of  lands  sold  for  taxes,  will  he  interpreted 
liberally.    lb. 

TENDER. 

In  a  redhibitory  action  for  the  rescission  of  tlie  sale  of  a  slave,  an  offer  to  retom  the 
slave  is  sufficient,  if  rejected,  without  an  actual  tender. 

ArtMlrong  t.  Mooney,  167. 

TESTAMENT. 
See  Donations  Mortis  Causa. 

THIRD   PERSONS. 

See  Opposition  op  Third  Persons.     Evidence,  37. 

Fieri  Facias,  2. 

THIRD  POSSESSOR. 
See  Executory  Process,  1,  9. 

TRANSACTION,   x 
See  Compromise. 

TREATY  OF  SAN  ILDEFONSO. 

1.  The  transfer  by  the  King  of  Spain  of  the  sovereignty  of  l^ouisiana  to  the  French 
Republic,  was  not  complete  by  the  treaty  of  San  Ildefonso,  of  the  1  st  of  October, 
1800,  nor  by  that  of  Madrid,  of  the  21st  of  March,  1801.  Spain  continued  to  be 
the  sovereign  de  jactO{  and  the  terms  of  those  treaties  d%  not  necessarily  import  a 
change  of  sovereignty  de.  jure,  but  only  convey  the  ide^i  of  a  promise  to  cede  on 
the  performance  of  certain  conditions  precedent.  The  first  authentic  evidence  of  any 
admission  by  the  King  of  Spain  that  the  conditions  had  been  performed  by  the 
French  Republic,  Or  of  any  act  towards  the  execution  of  the  promise  stipulated  in 
those  treaties,  is  in  the  Cidula  or  Royal  Order  of  the  15th  of  October,  1802,  tlie 
terms  of  which  are  inconsistent  witli  the  idea  that  the  sovereignty  of  Louisiana  had 
already  vested  in  the  French  Republic. 

Kenton  v.  The  Baronett  of  Pontalba,  343. 

2.  The-  Royal  Order  of  the  King  of  Spain  for  the  retrocession  of  the  territory  of 
Louisiana  to  tlie  French  Republic,  was  dated  the  15th  of  October,  1802;  tlie  apr 
pointment  of  Commissioners  to  deliver  possession,  was  made  on  the  18th  of  May, 

1803;  and  the  final  surrender  of  the  colony,  was  made  on  the  SOtli  of  November 
following.     Jb. 
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3.  Congress  has  never  decided  that  the  sorereignty  of  Louisiana  was  changed  at  the 
period  of  the  treaty  of  San  Hdefonso. 

XietUotiy.  The  DucheM  of  PorUalba. — Re-hearings  355. 

•     TRESPASS. 
See  CluAsi  Offences. 

TRUST,  DEED  OF. 

A  conveyance  of  slaves,  in  another  state,  to  a  tmstee,  for  the  use  of  the  owner  during 
her  life,  and  for  the  purpose  of  being  emancipated  afterwards,  vests  a  legal  title 
in  the  trustee,' who  may  sue  in  this  state  to  enforce  the  trust. 

Jordan  v.  Blacky  S75. 

TUTOR  AND  UNDER  TUTOR. 
See   Minor. 

VARIANCE. 
See  Pleading,  31,  34. 

WARRANTY. 
See  Appeal,  90.     Sale,  14,  17.    Pleading,  49,  50. 

WILL. 
See  Donations  Mortis  Causa. 
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ERRATA. 

Pftge   ao,  fine  86,  for  art.  185  read  186. 

«      91,   "    19,  for  Grubbs  read  Grubb. 

«    393,   ««      9,  for  2259  read  2495. 

«    447,   «    12,  for  Wamack  read  Womack. 

«    514,  «    13,  for  1591  read  1291. 
In  MYeral  cases,  for  J.  'W.  Smith  read  L  W.  Smith. 
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